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TO  THE  PRESENT  EDITION- 


The  following  Work  is  now,  for  the  fifth  time, 
presented  to  the  Profession.  When  originally 
published,  the  Author,  as  he  then  expressed,  had 
in  view  a  production  which  should  be  a  companion 
mi  the  circuit;  always  at  hand,  and  ready  for 
immediate  reference.  He,  therefore,  put  it  forth 
merely  as  a  practical  Compendium^  and  not  as  an 
^elaborate  and  theoretical  Treatise,  which  he  was 
well  aware  would  swell  it  to  a  size  that  would 
entirely  destroy  its  utility.  He  has  still  kept  the 
same  object  in  view,  but  has  at  the  same  time 
endeavoured  to  include  all  the  points  which  are 
likely  to  occiu*  at  Nisi  Prius.  Since  the  publication 
of  the  last  Edition  many  new  questions  have 
occurred  in  the  Courts  at  Westminster  $  and  the 
Banbury  and  Berkeley  Peerages,  and  the  Queen's 
Case  im  the  House  of  Lords,  have  not  only  ex- 
plained many  points  which  might  have  been  befoit 
oon^dered  as  doubtful,  but  have  also  raised  and 
decided  points  which  had  never  before  occurred. 
These  have  all  been  introduced  into  the  Work  from 
time  to  time  as  Ikty  arose. 

as  The 
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The  Author  has  long  been  aware  that  the  Index 
and  Table  of  Contents  of  the  former  Editions  were 
too  general  to  afford  that  ready  reference  which 
the  hurry  of  Nisi  Prius  so  particularly  requires. 
To  remedy  this  defect  an  entire  new  Index  and 
Table  of  Contents  have  been  made,  of  such  size 
and  particularity,  that  it  is  conlBdently  hoped  no 
future  inconvenience  will  be  experienced  on  that 
account. 

The  paging  of  the  second  Edition  has  also 
been  preserved  by  a  figure  in  the  margin ;  and 
although  a  very  laige  quantity  of  new  matter  has 
been  added  in  the  present  Edition,  yet,  by  printipg 
in  a  closer  type,  the  Work  has  been  brought  into  a 
smaller  compass  than  the  last  Edition.  .  To  the 
younger  student  who  may  wish  to  read,  this  wiU 
probably  be  no  inconvenience  ;  and  to  those  whose, 
experience  renders  nothing  more  than  an  occasional 
reference  necessary,  the  Author  hopes  that  any  small 
inconvenience  which  may  be  felt  on  account  of  the 
closeness  of  the  letter,  will  be  more  than  compen- 
sated by  bringing  the  work  into  a  portable  size.     . 

When  the  Author  first  turned  his  attention  to 
the  Law  of  Evidence,  he  was  treading  on  almost 
new  and .  unbroken  ground  ;  nothing  but  the  un- 
finished publication  of  Lord  C.  B.  Gilbert,  and  the 
little  more  than  copy  of  itof  Mr.  Justice  BuUer,  hieing 
before  the  Profession.  Considerable  differences  of 
opinion  had  been  enteitained  even  hf  Judges  on 

various 
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various  points  which  had  from  time  to  time  arisen, 
and  therefore  the  Author  deemed  it  necessary  to 
insert,  by  way  of  Appendix,  several  Cases  which, 
were  considered  as  leading  ones  on  the  subgect.. 
Most  of  those  disputed  points  having  now  become 
settled  law,  the  Author  deems  it  no  longer  neces* 
sary  to  continue  many  of  the  Cases  so  published ; 
and  therefore  has,  in  this  reqiect,  also  considerably 
reduced  the  size  of  his  book. 

Temple, 
1st  Janaary  1822. 
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Contracts  must  be  truly  stated,  303. 

As  the  loan  in  an  action  for  usury,  ibid. 
So  must  custom,  204. 
In  some  cases  the  custom  of  A.  will  be  evidence  of  the 

like  custom  in  B.  304. 
So  the  general  mode  of  fishing  in  a  river,  ibid. 
OnUberum  tenemeniumy  as  to  a  right  in  a  particular  part 
of  a  waste, 

Acts  of  ownership  in  other  parts  of  the  waste  may  be 

given  in  evidence,  204. 
So  where  paanor  encircled  by  one  belt  of  trees,  ibid. 
Action  for  arresting  plaintiff. 

The  acts  of  third  persons  engaged  in  a  riot  on  the  same 
occasion,  904. 
«.  In  time.    When  material,  203. 
3.  In  place, 

Distinction  between  local  and  transitory  actions,  205. 
Place  immaterial  when  merely  alleged  as  venue,  ibid. 
Fenue  changed  by  motion^  206. 
Undertaking  to  give  material  evidence,  207. 
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4*  Ptrticukn  of  demands  under  judge^s  order, 

How  face  they  restrain  the  general  allegation  of  the 
declaration,  308. 

5.  Role  to  paj  money  into  court. 

Effect  thereof,  as  an  admission  by  the  defendant,  309. 

6.  Plea  of  tender, 

Effect  thereof  as  an  admission  by  defendant,  3 10. 

7.  Pleas^in  abatement, 

In  what  cases  pleadable,  and  evidence  thereon,  su. 
Distinction  between  actions,  of  tort  and  contract,  219. 

CHAP.  II.  / 

OF   THB   EVIDENCE   IN   THE   ACTION  OF  ASSUMPSIT/ 

Sect.  I. 
In  actions  on  written  contracts,  315. 
Stamp-duties  on  agreements,  ibid. 

when  paper  may  be  re-stamped,  320.  ' 
Provisions  of  the  statute  of  frauds,  and  cases  ut)on  it, 
1.  As  to  promise  to  pay  debt  of  another,  621,  333. 
3.  Purchase  of  interest  in  land,  321.  234.  338. 

3.  Promise  in  consideration  of  marriage,  ibid. ' 

4.  As  to  contract  not  to  be  performed  within  a  year,  33 1 . 

335. 
5*  For  sale  of  goods  of  value  of  10  L  331.  337. 
In  what  form  the  writing  must  be,  338. 
In  actions  on  bills  of  exchange  and  promissory  notes, '331. 
Stamp  duties,  ibid. 
Action  by  payer  against  acceptor,  333. 

effect  of  special  acceptance,  ibid.    See  statute 
1  &  3  Geo.  4.  Addenda, 
by  endorsee  against  acceptor,  333. 
against  drawer,  334. 
drawer  against  acceptor,  ibid. 
Protest,  when  evidence,  ibid. 
Notice  to  one  of  several  partners,  ibid. 
In  actions  on  policies  of  assurance,  335. 
In  actions  between  vendors  of  lands  and  goods. 
For  refusing  to  complete  agreement,  S36. 
On  awarrsnty,  341. 
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In  actions  between  vendor  and  vendee  of  stock,  or  by  lender 
against  borrower  thereof,  S43. 

Sect.  II. 
Of  ike  Evidence  in  Actions  on  parol  and  impked  Prmmet. 

In  actions  for  goods  sold  and  delivered,  and  work  and  labour^ 

346- 
Deliveiy  to  carrier,  346. 

to  wife  or  servant,  S47. 

In  action  for  money  paid  to  defendant's  use. 

On  contract,  949. 

On  default  of  defendant,  350.  ^ 

Between  surety  and  principal,  351. 

In  action  for  money  lent,  35^ 

In  actioQ  on  account  stated,  353. 

In  action  for  use  and  occupation,  354. 

Proof  of  occupation, -355. 

Where  there  is  agreement  in  writing,  357. 

Cases  as  to  what  shall  be  deemed  a  lease  and  what  an 

agreement,  358. 

Defiandant's  evidence, 

How  far  he  may  dispute  landlord's  title,  359. 

In  action  for  mismanagement  of  farm,  360. 

In  action  on  an  attornev's  bill,  361. 

Sect.  III. 

Of  the  Evidence  on  the  part  of  the  Defendant,  and  ike  Plaintif's 

Evidence  on  particular  Issues, 

General  issue. 

Want  of  consideration,  863. 

Work  badly  done,  ibid. 
Differences  of  opinion  on  this  subject,  368. 
Statute  of  limitations,  371. 
Tender,  375. 
In&ncy,  377. 
Coverture,  379. 
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CHAP.  lU. 
4.       •    .*u>C*    l!t    TK»   ACTION  OF   COTIKAHT. 


1   ^  vv-va  w  «ss^.2ee  of  WTttsioii  or  tehh,  5*3. 
.v^  M<«i»  wt  4iiW  i«d  bow  proved,  ibid. 

CHAP.  IV. 

/.r   THE   XTIPENCS   IN   THE   ACTlbN   6^   t%n^, 

•  Sect.  I. 

i>ii  specialties. 
On  mam  €Mt  factum^  a86.«-*Vide  amU^  Chap.  3. 
On  pka  of  paymeot,  flSf  ♦ 
On  asaosment  of  damages  under  staL  Wm.  3,  sMw 

Sect.  II. 
On  simple  contracts. 
On  nil  debet,  288. 

CHAP.  V. 

OV  the   evidence   in   actions   on   STATUTE»r 

Sect.  1. 

Penal, 
Commission  of  offence,  289. 
Commencement  of  action,  sgo. 
Qnalificati<m  or  excuse,  289. 
How  far  a  colourable  title  sufficient,  ^1. 

Sect.  II. 
Remedial^ 

General  principles,  89s. 

In  action  for  double  rent,  893. 

In  action  on  stat.  of  hue  and  C17, 

Time  and  place  of  robbery,  895. 

Notice  to  inhabitant,  396. 
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Notice  to  constable,  996. 
Notice  in  gazette,  ibicL. 
Affidavit,  997. 
Bond  for  costB,  999. 
In  action  on  the  riot  and  other  acts  in  pari  materia^  ibid. 

CHAP.  VI. 

or  TBE   ETIDENCE   llf    ACTIONS   OV   THE   CASE. 

General  observations,  30B. 

Sect.  I. 

AciioM  founded  in  mahce  or  fraud. 
i«  Sknder, 

PlaintiMTjs  evidence^ 
Allegations  to  be  proved,  303. 
Words  as  laid,  ibid. 

Other  words  in  aggravation,  304. 
Special  damage^  ibid. 
Publication  of  libej^  ibid. 

Stat.  38  Geo.  3,  as  to  newspi^pers,  iUd. 
libel  in  foreign  language,  307. 
Defendant's  evidence, 
In  defence  of  action. 
Innocent  publisher, 
Without  knowledge,  307. 
JUporlBr  of  trial,  ibid. 

of  resolutions  of  pariiUDeot,  ibid. 
Promiiigarion  of  sitotence,  ibid. 
Cba^aatar  gi/ven  laervantB,  fa.  iiiid. 
Otiber  oopfidfllrtid  commnmcatiooa,  ibid. 
Words  spoken  in  parliament,  ^o8. 
Ail;be<»MMpQbUsfa,  ibid. 
Justification  of  the  truth  of  words  or  Mbel, 
Evidence  confined  to  paitknlar  fecH  pftsaded,  308* 
In  flntigalfcin  nf  ^^'^ffn, 
HI  conduct  df  pfaaolil^  308. 
His  general  bad  character,  ibid. 
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3.  Malicious  prosecution , 

Prosecution  at  an  end,  309. 
Defendant  the  prosecutor,  ibid. 
Want  of  probable  cause,  ibid. 

3.  Malicious  arrest,  310. 

4.  False  character  oftradesman  or  servant,  311* 

Sect»  II. 
Actions  founded  in  negiigaice. 

1.  For  keeping  a  noxious  animal,  3K. 
3.  Laying  obstruction  in  a  highway,  314. 

3.  Running  foul  of  carriage  or  ship,  315. 
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Sect.  III. 
Actions  for  disturbance  of  Easements        < 

Plaintiff's  evidence, 

Length  of  enjoyment,  315. 

To  the  extent  claimed,  316.  318. 

In  what  cases  reputation  received,  317. 

Extent  of  injury  immaterial,  ibid. 
Defendant's  evidence. 

Twenty  years  non  user,  317. 

Occasional  obstruction,  318. 

Leave  asked  and  given,  ibid. 

CHAP.  VIL 

or   THE   EVIDENCE   IN   THE   ACTIGIT  OF  TROVER. 

Plaiptift's  evidence, 

Absolute  property  and  right  to  possession,  320. 

Special  property  and  actual  possession,  ibid. 

Conversion,  actual,  or  refiiisal  on  demand,  321. 
Defendant's  evidence,       .     . 

Property  in  another  whom  defendant  represents,  321. 

Lien,.'  ibid. 

Accidientalloss,.  ibid. 
Defendant,  joint-tenant  with  plaintiff,  ibid^ 
Another  joint-tenant  with  plaintiff^  ibid- 
Statute  of  limitations,  ibid. 
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CHAP.  VIII. 

OF   THE  EVIDBKCE   IK    ACTIONS   OF   TRESSPilSa    AMD 

REPLEVIN. 

PlaintiflTs  evidence, 

Commisftion  of  tresspass  by  defendant^  322* 
Aiding  others  to  do  so,  3^3. 
On  one  or  more  days  as  laid,  ibid. 
In  the  manner  stated  in  declaration^  ibid. 
What  evidence  under  a&a  enormia^  ibid. 

on  new  assignment,  3^6. 
Defendant's  evidence, 

Ldberum  Tai€meniumy  395. 
Easement  by  prescription  or  grant,  ibid. 
Evidence  of  lost  grant,  ibid. 

CHAP.  IX. 

OF    THE   EVIDENCE   IN    THE    ACTION  OF   BJECTMEllT. 

Sect.  I. 
PlauUifi  evufence  in  general. 

Right  of  entry  within  twenty  years,  327.  330. 

A  disability  within  statute,  332. 
Actual  entry, 

In  what  cases  necessary,  328,  329.  333. 

Proof  of,  329. 

Commencement  of  ^tion,  336. 
Actual  ouster— evidence  of,  331. 

When  necessary  as  part  of  plaintiff's  proof,  334. 

Defendant's  possesssion — now  admitted,  334. 

Sect.  II. 

Jhfcndant*s  evidence  in  general. 

Outstanding  term,-  336. 

When  surrender  presumed,  ibid. 

Who  may  set  it  up,  338. 
Twenty  years  adverse  possession,  327.  330,  331.  Vide  supra ^ 

Sect.  1. 
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Sect.  III. 
In  Efectfnent  by  Landlord  against  Tenant. 

1.  On  fi<^M  to  quit, 

Demise,  338. 

Notice  to  quit;  340. 
Terras  of,  34s. 
To  whom  and  by  whom  giTen,  ibid. 

Waived  by  disclaimer,  343. 

Waived  by  ledsor  of  platAtftiT,  ibid. 

Mesne  profits  imdi^r  staC.  1  Ge6.  4,  344. 
3.  On  forfeiture  of  lease. 

On  the  Stat.  4  Geo.  d,  where  no  sufilcient  dieftPMy  345. 

At  the  common  law,  346. 

What  act  will  amount  to  a  waiwr,  347* 

Sect.  IV, 

In  Ejectment  by  Creditan  v)ko  have  a  Lien  on  the  Land. 

Mortgagee,  347. 
Tenant  by  ekgit,  348. 

statute  merchant,  ibid. 

CHAP.  X. 

OF  THE  EVIDENCE  IN  THE  ACTION  FOR  MESNE  PROFITS. 

Judgment  and  execution  in  ejectment,  349,  350* 

Title  before  jodgmenty  350. 

May  be  controverted  by  defendant,  ibid. 

Or  -fine  shown  without  entry  to  «void»  351. 

CHAP,  Xt. 

OF  THE  EVIDENCE   IN   THE  ACTION  BT   AND  AGAINST  HUS- 
BAND  AND  WIFE,  OR  BY  HUSBAND,  PARENT,  OR  MASTER. 

S:ect.  I. 
In  the  Action  hy  and  against  Ht^band  and  Wifcy  351. 

Sect.  II. 
In  the  Action  hy  Husband  ahne. 
1.  Criminal  conversation, 
Plaintiff's  evidence, 
Marriage  of  parties,  352. 


Terms  on  which  they  lived,  353. 

Loss  .tf  fortune,  i^id. 
Defendant's  evidence. 

Loose  conduct  of  wife,  353. 

Misconduct  of  hushed,  ibid^ 
3.  Action  for  harbouring  wife, 
Conduct  of  the  parties,  354. 
B^presentAtion  ef  wife,  ibid. 


Sect.  IlL 
In  Action  by  a  Parent  or  Matttr, 

1.  Seduction,  or  other  assault, 

General  evidence  of  service,  355. 

Servant  a  witn^s,  ibid* 

Conduct  of  the  servant  Or  f  Ifthtjff,  ibid. 
s.  Ifarbovring  af^reptice  or  ^ervni^t, 

Knowledge  of  defend^t^  355^  366* 

CHAP.  XII. 

OF  THE   EVIDENCE   IK   CASES  €F   BAHKRUFxiT. 

Who  are  witnesses,  xnde  antCy  Part  L  e.  3,  s.  3,  Digest, 
letter  (C.) 

In  Actions  by  an4  against  the  Assignees. 

In  what  cases  pAsignc^s  must  prov^  bankruptcy,  356.  360. 
Proof  of— trading,  357. 

Description  in  commission,  357. 
Petitioning  creditoi^s  debt,  ibid. 
Where  an  executor^  ibid.  ^ 

Where  assignee  of  former  bankrupt,  358. 
Act  of  bankruptcy,  357. 
What  declaration  of  bankrupt  evidence,  ibid. 

Diqiensed  with, 
By  acts  of  the  parties,  358, 
By  not  giving  notice,  ibid. 
But  may  still  be  controverted,  359. 

»»4 


IXIV  TAfiLF.   OF   CONTENTS. 

Aflsignmenty  358. 

Where  an  assignee  has  been  removed,  ibid. 
Bargain  and  aale,  359. 

Operates  only  from  enrolment,  360. 

Sect.  II. 
In  Actions  by  and  agamst  the  Bankrupt. 

1.  Action  by  bankrupt  against  messenger  or  assignees,  360. 
9.  Action  against  bankrupt. 
Certificate,  361. 
Avoided  for  fraud,  &c.  ibid. 

by  proof  of  fictitious  debt,  364. 
former  conmiission,  ibid, 
subsequent  promise,  366. 

CHAP.  XIII. 

OF   THE  EVIDENCE   IN    ACTIONS    BY    AND    AGAINST    AN 
EXECUTOR  OR   ADMINISTRATOR. 

Sect.  I. 

In  Actions  by  an  Executor  or  Administrator. 

Proof  of  probate  or  administration,  wben  necessary,  367. 
How  proved,  367,  368,  369. 
How  avoided,  ibid. 
Count,  stating  promise  to  executor,  when  necessary,  368. 

Sect.  II. 
In  Actions  against  an  Executor  or  Administrator. 

1.  On  plea  oine  ungues  executor,  368. 

Evidence  of  being  executor  de  son  tort^  369. 
2»  On  plene  aibninistravitf 
Plaintiff's  evidence. 
Possession  of  goods,  370. 
Laches  in  not  collecting  debts,  ibid. 
What  effects  deemed  assets,  371. 
Defendant's  evidence, 
Payment  of  debts  of  equal  degree,  and  funeral  charges, 

37' I  37«. 
What  proof  required,  372. 
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Effect  of  judgment  not  dockettedy  371.  373. » 
Delivery  over  to  rightful  executor,  37a. 
But  not  to  corexecntor,  373. 
Retainer,  ibid. 

3.  On  plea  of  specialty  debts,  outstanding, 

Plaintiff's  evidence, 
Judgment  not  docketted,  373. 
Bond  for  less  sum,  373,  374. 
When  replication /?fryratM2em  necessary,  ibid, 

4.  In  an  action  suggesting  a  devaitacit^  375. 

CHAP.  XIV. 

OF    THE   EVIDENCE   IN    ACTIONS    BY    AND    AGAINST 

HEIRS   AND    DEVISEES. 

Sect.  I. 
Proof  of  Title  by  Heir. 

1.  Seisin  of  ancestor,  377. 

When  possession  fiot  evidence  of,  ibid. 
s.  Death  of  ancestor,  379. 

Presumption  as  to  death,  ibid. 
3.  His  own  relationship,  377. 

Reputation,  &c.  ibid. 

When  presumption  of  access  rebutted,  380. 

Time  of  birth  of  posthumous  child,  381. 

Father  and  mother  witnesses,  382. 

When  their  declarations  are  evidence,  ibid. 

Sect.  II. 

Proof  of  Title  by  Devisee, 

Provision  of  statute  of  frauds  as  to  wills,  382. 
To  what  cases  it  extends,  ibid. 
Signing  by  the  testator,  383. 
Publication  by  testator,  ibid. 
Attestation  by  witnesses,  384. 
Need  not  be  in  each  other's  presence,  ibid. 
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But  mu«t  be  in  Ihat  of  the  testator,  ^QO. 

What  de^Hiod  such,  i\AL 
And  they  must  all  attest  the  aasie  paper,  386« 

What  deemed  such,  387,  388. 
Witnesses  must  be  credible,  391. 
Formal  proof  of  will,  when. not  diaputfid,  391* 

ISect.  III. 

Cf  Evidence  %  the  Heir  to  defeat  the  Will,  mui  by  Dfvisee  to 

show  RqmUicatioH. 
1.  Forgery,  393. 

a.  Insanity,  ibid. 

Observations  of  Lord  Thurlov  on  these  cases,  395. 

Of  other  judg^,  ^96. 

3.  Revocation, 

Provision  of  the  statute  of  frauds,  398. 

By  a  new  will, 

Must  be  proved  as  such,  399. 

By  writings  not  being  itself  a  will,  ibid. 

By  cancelling, 

Must  be  done  anime  revocanHf  400. 

And  the  act  completed,  ibid. 

Unless  prevented  by  a  ^rd  person,  401. 

By  legal  implication. 

Subsequent  marriage,  and  birth  of  child,  iUd. 

Qiitfre,  If  parol  evidenoe  of  iotentioii  admissible 

to  rebut  presumption,  409. 

4.  Republication, 

Evidence  of,  405. 

Its  effect  on  lands  mentioned  in  the  will,  and  those 

subsequently  acquired,  ibid. 

Sbct.  IV, 

Of  the  Eoidenct  in  aan  Action  agmast  an  Heir  or  JXtw^  ffl»  ihe 
Specialty  of  his  Ancestmr  or  TtstatOTn 

On  plea  of  riens  per  discent,  generally,  406. 

On  the  plea  of  riens  per  discent  at  commencement  of  action, 

408. 
In  action  against  heir  and  devisees  jointly,  411. 
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CHAP.  XV. 

OV  THE  EVIDXNCS  IV   ACTlOlfa  A«AiH»Z  OVftClES 

OF  JVtTICB. 

Sect.  I. 

Agamsi  Sheriff  BaiHfi  ami  Gaolers. 

AfEiaat  bailiff,  41 1. 
AgUDSt  sheriiT,  ibid. 
Pmof  of  warraaty  419. 

Cases  ia  which  secMdary  «vidanot  adoiittad,  ibid. 
Proof  by  defendant  of  firasduient  aasigtiaieiit  to  protect 
goods  against  execution^  413. 
What  assignment  deemed  fraudEktBt, 
Statute  of  £liEabeth,  413. 
Cam  upon  it, 

Twiae'soase^  414* 
Cases  wbere  possession  of  grantor  not  oonaidered  as 
fraudulent,  ibid. 
Goods  purchased  with  the  money  for  which 

they  are  pledged,  ibid. 
Goods  parchased  of  sheriff  under  eMtindon, 

and  lent  to  original  owner,  415. 
Goods  publicly  bought  under  aasignBient  for 
benefit  of  creditors,  and  so  lent,  446. 
Cetts  of  fair  preference  if  oae  craditor,  417. 
Action  against  sheriff  or  bailiff  ioreRitortioii,  ibid. 

3.  For  false  return  of  mesne  process^  418. 
3«  £Bcape  on  mesne  process,  419* 

4.  False  return  of^erifaciaSf  410. 

5.  Escape  of  debtor  in  execution,  4«i. 

Broimions  e€  the  statutes,  ibid. 
Evidence  of  custody,  421,  43*. 
of  escape,  403. 
Pleas,  and  evidence  thereon,  ibid. 
€.  Taking  insufficient  sureties  in  replevin,  434. 
Provisions  of  the  statute,  434. 
Sheriff,  underHsheriff  and  replevin  clerk,  all  liable,  435. 
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Either  avowant  or  person  making  cognizance  may 

maintain  the  action,  435. 
Evidence  of  want  of  responsibility,  ibid. 
To  what  extent  sheriff  liable,  ibid. 
7.  For  selling  without  paying  the  landlord's  rent,  426. 

Sect.  II. 
Against  Justices  f  Constables^  Parish  Officers  and  Revenue  Officers. 

1.  The  statutes  as  to  justices,  constables  and  parish  officers, 
31  Jac.'  1,  action  to  be  in  proper  connty,  407. 
7  Jac.  1,  the  whole  case  in  evidence  on  genei-al  issue,  ib. 
43  Geo.  39  extending  those  statutes  to  all  persons  holding 

public  employment,  ibid. 
34  Geo.  3,  notice  to  be  given  to  justice  previous  to  the 
commencement  of  an  action,  ibid, 
and  warrant  demanded  of  constable,  438. 
Action  to  be  brought  within  six  months,  ibid. 
43  Geo.  3,  in  actions  against  justices  on  account  of  con- 
viction which  has  been  quashed,  plaintiff  to  recover  no 
more   than  ad,  unless  malice  and  want  of  probable 
cause,  439. 
And  justice  may  prove  the  offence,  ibid. 
3.    Statutes  as  to  officers  of  excise  and  customs, 

a3  Geo.  3*1  .^^ 
24  Geo.  3  J  ^^ 

3.  Construction  of  the  several  statutes, 

In  what  cases  justice,  &c.  entitled  to  notice,  430.  433. 
In  what  cases  constable  entitled  to  demand  of  warrant, 

431- 
Action  against  him  limited  to  six  'months  in  all  cases, 

43«. 
And   may  always  be  answered  by  showing   he   has 

delivered  copy  of  warrant  before  action  brought,  438. 

The  form  of  notice  required,  433. 

Proof  of  action  being  commenced  within  time,  433. 

4.  Defendant's  evidence, 

Plaintiff  guilty,  434. 
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CHAP.    I. 

CP   THE    GENERAL    RULES   OF   EYID.ENCB. 

N  almost  every  case  which  presents  itself  for  the      Cli.  I. 


consideration  of  a  court  of  justice,  some  fiict  iv  horoAi^jry 
disputed  by  the  litigating  parties ;  and  the  truth  being  ^^*^^"^**"' 
unknown  to  those  who  are  to  decide,  recourse  must  ' 

bd  had  to  the  testimony  of  others.  As  this  testimony 
is  corroborated  or  opposed  by  the  good  or  bad  cha- 
racter of  the  witnesses  who  give  it,  by  their  concur- 
rence, or  contradiction  of  each  other ;  or  by  the  cir- 
cunstances  and  probabilitiea  of  the  story  they  relate ; 
the  mind  of  the  hearer  arrives  at  a  greater  or  less  de- 
gree of  certainty ;  and,  weighing  these  considerations 
together,  is  enabled  to  pronounce  on  the  truth  or 
fiJsehood  of  the  fact  in  dispute« 

The  law  of  England  has  committed  the  power  of 
estimating  the  we^hi  and  credit  of  the  testimony  so 
giren  to  twelve  persons,  indifferently  chosen  from 
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GBNERAL    RULES 

Ch.  I.  among  the  people,  and  sworn  to  decide  according  to 
Introductory  the  evidence  which  is  laid  before  them  :  and  as  their 
judgment  must  in  general  be  formed  on  the  circum- 
stances of  each  particular  case,  and  can  seldom  be 
influenced  by  the  authority  of  former  decisions; 
I  shall  have  occasion  to  say  but  little  on  this  part  of 
the  subject 

In  some  cases,  however,  our  courts  of  justice  have 
laid  down  rules  for  the  ditecstian  of  juries,  and  have 
said  that  the  proof  of  certain  circumstances  shall  be 
sufficient  to  raise  a  presupiptiott  of  other  facta  which 
are  not  expressly  proved.  Though  these  rules  are 
founded  qdi  general  principles  of  reason,  to  which  the 
understanding  of  evefy  mkn  innst  immediately  assent, 
they  may  nevertheless  be  considered  as  settled  rules 
of  law,  depending  on  authority ;  and  as  such  the  pe* 
culiar  study  of  those  whose  profession  it  is  to  assist 
in  the  administration  of  justioe. 

There  is  indeed  one  species  of  evidence^  the  duty  of 
estimating  ike  weight  and  effect  of  which .  belongs 
wholly  to  the  judge ;  and  in  which  the  jury  have  no 
cMcenI  tifhalever^  MM»x&  o(  record,  i^put  directly^ 
ia.isBuA,  are  tried  by  the  oouct^  and  whem  they  come 
incidfititdtty  beftxee  a:jwry  aJte^omfltdofedias  i^ditt/tisnie' 
of^tine  fe[iUto'€onJdbft!Ml«  ioL  them,  moA  not  to  lie  dia-< 
p«Aed  by  any  other  evidtodr«  Tke  ttkct  of  Aese^ 
thiHl6f6QCty  d«pe«ding  entirely  <m.  legal  tealBcniing^  wttt 
naciemesiliif  tRqjdze  mi  iitc6asiiierabl&.' paiot  of  <MHr 
altentieit.v*  ••     r- 

Jktt-ibe  pcmoipei  subject  for  ih^  coosidetatiCHi  of- 
a  pisw<»tal  lamer  i» the  fimmin  wincketideiioeiiB  ta 
berproduoed^  and  its  (tdmisAbility..  Thui  iftHteeessaffily 
iiicalt  cftse^  a  pure  qptiesticn  of  lam  ;  it  eaa  never  de-> 
pend  on  any  general  «aHKl  univeisal  pnnoipleB,  bvi^ 
nasi  always  be  govented  by  eeitaii^  fixed  andarbi- 
traiy  rules.  Tbeae  mka  oal»:  ofily  be*  oaHected  finmi 
farmer  4iecisioiis,  and  dte  judge  done  is  eompetent 

to 
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to  determine  how  far  they  are  applicable  to  the  par-        Ch.  I. 

ticular  case.  Introductory 

If  he  mistake  the  law  and  admit  a  witness  who  is  |^ 

not  competent^  or  evidence  which  is  not  admissible ; 
or,  on  the  contrary,  reject  evidence  which  he  ought 
to  have  admitted^;  the  general  mode  of  proceeding, 
which  has  of  late  years  been  adopted,  is  to  move  the 
court  for  a  new  trial.  But  tihis  is  not  the  only  remedy 
(he  party  has  *  he  may,  by  Stat.  Westminster  4,  ten- 
der a  bSff  6(  exceptions  to  the  opinion  of  the  judge, 
which  he  is  obliged  to  Seal,  and  t^en  the  question 
goes  immediatdy  td  ^  court  of  error.  So  if  the  party 
igainst  whom  the'  evidence  is  given,  admit  the  le"' 
galrty  and  truth  of  it ;  but  contend  that  it  is  not 
sufficient  to  maintain  the  issue,  and  the  judgig  leaves 
it  to  the  jury,  with  directions  to  find  against  him; 
he  may  then,  also,  tender  his  bill  of  exceptions. 

But  the  ihdst  usual  method,  when  the  evidence  is 
air  oh  one  side,  id  to  demur  to  it,  which  takes  the 
question  to  the"  court,  out  of  which  t&e  record  issues, 
without  leaving  it  to  the  jury.  When  a  party  de-  Gibson  v, 
mnrs  to  evidfence,  he  ought  to  admit  the  whole  effect  Si'^'^ia?^^ 
of  the  evidence,  and  not  merely  the  facts  which 
compose  it,  so  that  if  it  be  only  presumptive,  he  must 
fistioctly  admit  every  conclusion  which  the  jury 
arigiki  have  drawn  from  it.  If  he  does  not  do  this^ 
Ae  otifier  party  id  tiot  obliged  to  join  in  demurrer ; 
tad  if  lie  does  so  join»  a  venire  de  novo  must  be 
awarded,  fb^  the  court  cannot  draw*  Hie  conclusion. 
Tke  want  ol"  attention  to  this  diatinetioii  between 
eiSdem:e  ^afd'foetf,  is  often  productive  of  much  tnc^on- 
vcnience  in  tbe  couxse  oil^  legal  proceedings.  The 
findii]^  of  fkcts  is^  Ae  peculiar  province  of  a  jury,  and  > 

if  not  stated  on  the  record  where  any  matter  is  sub- 
ffiifGed  to  tlie  court  for  their  opftfion  in  point  of  law; 
however  strong  the  evidence  of  those  facts  may 
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Ch.  I.  appear,  the  court  cannot  supply  this  defective  findings 
Introductory  The  conclusion  resulting  from  the  whole  should  be 
1^   found  and  stated  by  the  jury. 

O  vhom  the         The  only  use  of  evidence  being  to  ascertain  the 
proof  Ikt.         truth  of  disputed  facts^  it  follows,  that  none  is  re- 
quired in  support  of  those  allegations  which  are  not 
denied;   and   the   admission   of   any  fact  on  the 
record,  or  by  any  other  formal  act  in  the  course 
of  a  cause,  not  only  prevents  the  necessity  of  jproof^ 
but  precludes   the    party  making  such   admission 
from  offering  any  evidence  to  the  contrary.    But 
when  either  party  has  made  an  affirmative  allegation 
which  is  denied,  by  his  adversary,,  either  by  a  tra* . 
verse  of  that  particular  fact^  or  by  a  general  denial 
of  the  whole  case  where  that  mode  of  pleading  is 
permitted,  the  party  whose  allegation  is  so  denied 
^Bul.  N.  P.       is  in  general  required  to  prove  it ;  for  the  negative 
^  not  admitting  in  its  nature  of  direct  proofs  he  who 

denies  a  fact  is  not  called  upon  to  give  that  evidence 
which  can  only  be  circumstantial,  till  some  evidence 
has  been  given  to  prove  the  fact  alleged  (a).    Thia 

^  '  general 

(a)  Though  not  strictly  within  the  province  of  a  treatise  upon 
evidence  to  note  the  course  of  proceeding  to  be  adopted  by 
counsel  on  the  trial  of  a  cause,  yet  it  may  be  useful  in  practice 
to  observe  that,  in  g^eral,  the  plaintilTs  counsel  opens  iiis  cata 
and  calls  his  witnesses,  and  the  defendant's  counsel  having  done 
the  like  for  his  client,  thb  plaintiff's  counsel  repttes  and  mi^ea 
his  observations  on  the  wl^ole  ^pase.  But  when  the  pbontiBTs 
counsel  thinks  it  necessary  to  call  witnesses  for  the  purpose  of 
contradicting  some  new  fact  proved  by  the  witnesses  lor  the  de* 
fendant,  the  defendant's  counsel  makes  a  second  speech,  am- 
iinii^  his  observations  to  the  witnesses  so  called  by  the  plaintiff, 
and  the  plaintiff's  counsel  afterwards  makes  a  general  reply.  In 
cases  where  the  defendaikt  calls  no  witnesses,  the  plaintiff's  coon* 
sel  has  no  reply,  unless  in  the  case  of  the  attorney-general,  or 
other  counsel  representine  him,  when  prosecutmg  for  the 
crown.  This  is  the  pkteaS  course :  but  if  the  affirmative  be  od 
th«   defendant,    he   may  begin,  and  then  his   counsel  has  the 

general 
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geaeral  rule,  however,  is  liable  to  exception  in  cases        Ch.  I. 
whefe  a  man  is  charged  with  not  doing  an  act  which    ^p"***!*/** 
by  the  law  he  is  liable  to  do ;  for  tibe  law  prestimes         "^ 
Aat  every  man  does  his  duty  to  society,  until  the 
contrary  is  proved  j  and  therefore,  in  an  information  Gilb.LtwEr. 
against  Lord  Halifkx,  -for  refusing  to  deliver  up  the  J|j*  „     , 
roDs  of  the  auditor  of  the  Exchequer,  the  court  [998.]  * 
required  the  prosecutor  to  prove  the  negative,  vie. 
(hat  he  did  not  deliver  them  up.    And  in  a  late  -case,  Williams  t. 
where  an  action  was  brought  against  the  East  India  ^^S^J"^'  ^' 
Compmy  for  putting  on  board  the  plaintiff's  ship  a 
cask  containing  varnish  of  a  combus^ble  nature, 
without  giving  notice  of  its  contents,  whereby  the 
cask  took  fire  and  destroyed  the  ship ;  this  exception 
to  the  general  rule  was  fully  recognized,  and  the 
court  held  that  it  was  incumbent  on  the  plaintiff  to 
prove  that  the  defendants  did  net  give  due  notice, 
and  that  for  this  purpose  he  must  -call  either  the 
person  who  delivered,  or  him  who  received,  the  cask 
Mi  board  the  ship,  to  prove  vdiat  passed  at  the  time. 
So  where  a  wife,  twelve  months  after  her  husband 
I  hid  gone  abroad,  married  a  second  husband,  and  had 
children,  no .  evidence  being  given  that  the  husband 
^38  living  at  the  time  of  the  second  marriage,  the 

I  ''    ' 

tsienl  reply,  u  in  the  case  of  an  ejectment  by  an  heir  at 
I  >i*i  where  the  defendant  admits  tM  title  ana  sets  up  a 
I  ^i  which    the  plaintiff  attempts  to  impeach.     Goodtitle  oem. 

^eoat  Y.  Brehamj  4  T.  Rep.  4^.  So  where  a  landlord  having 
1  '^»aiaed  a  verdict  in  ejectment  on  a  ibrfeiture  of  a  lease,  the 
'  jsiant  hrought  a  cross  ejectment;  the  defendant  admitting  the 

«»,  benn  by  proving  acts  of  forfeiture,  and  Mr.  Justice  Law- 
I  '^Qce  held  his  couasel  to  be  entitled  to  the  general  reply.    Doe 

'^.  CAofnberUyne  v.  Lloud^  Heref.  Sum.  Ass.  18  U.  And  the  like 

*^  niied  by  IVlr.' J.  Le  Blanc  in  replevin,  where  the  defendant  did 

^jAead  tlie  general  issuey.but  took  the  affirmative  on  himself  bj 
^^o^iiberwH  tenementum,    Bulford  v.    Crokcj  Oxford  Sum. 

^^  1811.  The  court  of  Common  Pleas  has  liud  it  down  as  a 
^Kn]  rale,  that  the  defendant  by  putting  in  a  rule  for  pajrment 
*t  SKxaey  into  court,  which  it  was  the  duty  of  the  plamti£f  to 
"^aatytMii  not  thereby  entide  the  plaintiff  to  reply.  3  Taunt.  2167. 
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obildren  were  fayeld  to  be  l<)gitimate  t,  tbougb^  sK^cord* 
i|ig  to  the  general  rules  of  evidence^  the  pre«iunptioii 
would  be  that  the  husband  was  tiien  living^. 
.  Another  rule  is,  that  the  evidence  must  he  applied 
to  the  particular  fact  in  dispute ;  and  therefore  no 
evidenoe  npt  relating  to  the  issue,  or  in  some  manner 
connected  with  it,  can  b^  received ;  nor  can  the 
character  of  either  party  to  a  civil  cause  be  called  in 
question,  unlei59  pat  in  issue  by  the  v^  proceeding 
itself,  for  every  cause  is  to  be  decided  on  its  own 
ciroumstances,  and  not  to  be  prejudiced  by  any  matter 
fpiHsign  to  it  ^«  Thi9refore,in  an  ejectment  by  the  heii; 
at  law,  to  set  aside  a  will  for  ^ud  and  impositioi^ 
Qommitted  by  the  defendant,  he  shall  not  be  permitted 
to  oatt  evidence  to  prove  his  general  good  charae^ 
ter^:  but  in  a  similar  case  before  Lord  Kenyon  at 
QttildbaUS  where  the  surviving  subscribing  witnesa 
was  called  to  impeach  the  will^  on  account  of  fraud 
in  obtaining  it,  his  lordship  permitted  the  devisea^ 
to  call  pereons  to  the  general  good  character  of  the 
two  oth^  subscribing  witnesses  who  were  dead.    , . 

In  an  action  for  Qrimiaal  ^onver^tion^  the  defend'^ 
ant  may  give  in  evidence  parttcuhur  facts  of  the  wife's 
adultery  with  otiiers,  or  her  having  had  a  bastaid 
before  marriage ;  because  by  bringing  the  action,  her 
husband  puts  her  general  behaviour  in  issue,  but  he 
cannot  prove  any  instance  of  her  misconduct,  sub- 
sequent to  the  act  of  adultery  ^. 

So  in  mminal  cases  where  the  defendant's  cha- 
racter is  put  in  issue  by  the  prosecutioi^  the  prose- 
cutor may  examine  to  particular  facts,  for  it  is  im- 
possible without  it  to  prove  the  charge.  Yet  there  is 
one  case  of  that  sort  in  which  the  prosecutor  is  not 
allowed  to  es:amine  to  any  particular  fact  without 
giving  previous  notice  of  it  to  the  defendant^  and 
tiiat  is  where  a  man  is  indicted  for  being  a  cbmmoa 

barrator : 
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bairator :  and  the  reason  ia,  because  duok  indict-       Ch.  I. 
meDts   are  ooounonly  against  attoroies,  whose  {m>-      ^^^^ 
fession  it  18  to  follow  law  suits ;  and  it  is  difficult  to 

^  »  I  II  11-11    1^  n 

draw  the  line  between  that  and  acting  as  a  barrator ; 

therefore  it  makes  it  necessary  for  him  to  know  what  Bui.  N.  P.  296. 

psrticalar  facts  are  to  be  given  in  evidence,  that  be 

may  be  prepared  to  show  that  he  was  fairly  employed 

in  those  cases,  ai^d  acted  in  his  profession. 

But  in  other  criminal  cases  the  prosecutor  cannot 
enter  into  the  defendant's  character^  unless  the  de- 
fendant enable  him  to  do  so  by  first  calling  witnesses 
in  support  of  it ;  and  even  then  the  prosecutor  cannot 
examine  to  particular  facts,  the  general  character  of  [  8  ] 
the  defisndant  not  being  put  to  issue,  but  coming  in 
coltaterally. 

The  mode  in  which  a  defendant  in  a  criminal  pro- 
secution is  permitted  to  support  his  character,  is  by 
calling  witnesses  who  have  known  him  for  a  length 
of  time,  and  who  will  say,  on  their  oaths,  that  his 
general  character  has  always  been  good.    If  a  man 
be  indicted  for  treason,  for  murder,  or  for  theft,  and 
a  number  of  witnesses  say  that  his  general  conduct 
and  character  has  been  that  of  a  loyal,  a  humane,  or 
an  honest  man ;  this  evidence  goes  strongly  to  fortify 
the  presumption  of  his  innocence ;   and,  in  a  case 
depending  merely  on  doubtful  circumstances,  often 
produces  considerable  efiect  on  the  minds  of  a  jury. 
But  such  evidence  is  only  admitted  in  prosecutions  AttorGenend 
which  subject  a  man  to  corporal  punishment,  and  not  ^^  e^^CK 
in  actions   or   informations  for  penalties,    though  dted  s  Bos.  h 
foonded  on  the  fraudulent  conduct  of  the  defend-  ^^*P^^^ 
ant  (A).  ^  ^ 

The 

(h)  In  the  oooTsa  of  the  pcoceedSnss  on  the  bill  of  pains  and 
penalties  eninst  the  Qneen  (Tues.  Oct.  17.)  it  appeared  that  a 
poiQO  ef  ttie  name  of  Vimercati,  had  been  employed  by  the 
crown  as  an  advocate,  to  assist  in'the  condtict  of  the  inqimy  which 
WIS  instituted  ar  Minn,  ^previous  to  the  introdaction  of  the  btfl; 
aad  that  another  persoD  of  the  name  of  Codazd  had  been  em- 

B  '4  P*oy«d 
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Ch.  I.  The  subject  of  proof  being  ascertained  by  the  pre^ 

T%e  heu  eti-     ceding  rules/ the  next  thing  which  must  be  attended 
^^,^  to  is,  that  the  best  evidence  the  nature  of  the  case 

.  win 

ployed  as  the  ^fessiooal  agent  of  the  then  Princess.  A  witness 
of  the  name  of  Omarti  was  called  on  behalf  of  the  Queen,  for  the 
purpose  of  proving  that  he,  being  the  cleik  of  Codazzi,  had  been 
seduced  by  Vimercati  to  deliver  certain  papers  belonging  to  the 
Princess,  which  had  been  deposited  in  the  hands  of  Codiuad;  and 
on  the  counsel  proceeding  to  examine  him  as  to  a  supposed  conver- 
aatioQ  with  Vimercati,  it  was  objected  to  by  the  Solicitor-General. 
It  was  afterwards  aigued  at  great  len^;  1st,  That  acts  and  de- 
clarations of  an  agent  might  heaven  in  evidence,  (as  to  this  v'tde 
pott,  ao  [17.]) ;  and  sdly,  That  there  was  in  the  present  case  evidence 
to  show  that  a  conspiracy  eiisted  amongst  the  Italian  witnesses, 
in  which  case  it  was  contended  that  the  act  of  any  one  of  the 
conspirators,  (which  it  was  ar|;ued  Vimercati  was,)  mi^t  be  zivea 
in  evidence  to  affect  the  credit  of  the  whole  proceeding,  when 
the  argument  was  concluded,  two  questions  were  put  to  the 
Judses,  to  which  was  afterwards  added  a  durd :  and  on  TliurBday, 
19  Oct.  the  Lord  Ch.  Justice  of  the  King's  Bench,  delivered  the 
unanimous  opinion  of  the  judges  on  the  several  points,  submitted 
to  them. 

1st.  Thev  held,  that  if  in  the  trial  of  an  indictaient  for  any 
crime,  evidence  had  been  given  upon  the  cross-exaAination  of 
witnesses  examined  in  chief  in  support  thereof,  from  which  it 
appeared  tliat  A,  B,  not  eiamined  as  a  witness,  had  been  am*^ 
ployed  by  the  party,  preferring  the  indictment,  as  an  ag^nt,  to 
procure  and  examine  evidence  and  witnesses  in  support  of  the 
indictment ;  the  party  indicted  could  not  be  permittea  to  examine 
C  D.  as  a  witness,  to  prove  that  A.  £.  had  offered  a  bribe  to 
^  E,  F.  in  order  to  induce  him   to  give  testimony  touching  the 

matter  in  the  indictment  (£.  F,  not  being  a  witness  examined 
in  support  of  the  incyctment,  or  examined  before  it  was  so  pro- 
posea  to  examine  C  D.) 

ad.  That  if  in  the  trial  of  an  indictment  for  any  crime,  evidence 
had  been -given  upon  the  croB»-€xaniiiiation  of  witnesses  ex- 
amined in  chief  in  support  thereof,  from  which  it  appeared  that 
A.  B.  not  examined  as  a  vritness,  had  b^n  employed  by  the  party, 
preferring  the  indictment,  as  an  agent,  to  procure  and  to  ex* 
amine  evidence  and  witnessed  in  support  of  the  indictment ;  the 
party  indicted  could  not  be  permittea  to  examine  G.  H.  as  a  vrit- 
ness, to  prove  that  A,  £.  had  offered  him  a  bribe  to  induce  him  to 
bring  to  him  papers  belonging  to  the  party  indicted  ^G.  H.  not  hav- 
ing been  exammed  as  a  witness  in  support  of  the  mdictment.) 

dd.  That  on  the  prosecution  for  a  crime,  the  proof  whereof  was 
.supposed  to  consbt  wholly  or  in  part  of  evidence  of  a  conspiracy 
entered  into  by  the  party  then  inoicted  and  under  trial,  so  tmit  the 
.conspiracy  was  to  be  given  in  evidence  ag^st  him ;  ^eral  evi- 
dence of  the  existence  of  the  conspiracy  charaed  nu|^t  be  re- 
aeixed  in  the  hrst  instance,  although  it  could  not  affect  such 

defendant, 
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will  admit  of,  be  produced ;  for  if  it  appear  that  bet-        Ch.  I. 
ter  evidence  might  have  been  brought  forward,  the  Wkaiathehnt 
very  circumstance  of  its  being  withheld,  furnishes  a      ^*'^'"' 
suspicion  that  it  would  have  prejudice  the  party  in 
fdiose  power  it  is,  had  he  produced  it.    Thus,  if  a 
written  contract  be  in  existence  and  in  the  custody 
of  the  party,  no  parole  testimony  can  be  received  of       [  9  ] 
its  contents ;  if  a  subscribing  witness  has  attested 
the  execution  of  a  deed,  be,  add  he  alone,  is  compe- 
tent to  prove  it ;  because  no  other  person  can  be  so 
fiilly  acquainted  with  the  circumstaqces  of  the  case, 
as  he  who  was  present  at  the  transaction,    fiut  when 
the  law  requires  the  be^  evidence,  it  does  not  require 
a//  the  evidence  which  might  be  given ;  if  there  are 
two  subscribing  witnesses  to  a  deed,  or  a  dozen 
present  at  the  making  of  a  verbal  contract,  the  evi- 
dence of  any  one,  while  uncontradicted,  is  sufficient; 
for  the  circumstance  of  the  others  not  being  pro.  ' 

dnced,  does  not  incline  the  mind  to  suspect  that  they 
would  not  have  sworn  the  same ;  as  the  other  party 
might  have  called  them,  had  he  not  known  that  the 
fact  deposed  by  one  was  consistent  with  the  truth. 

Tliere  are  t^o  cases  indeed  in  which  our  law  re- 
quires at  least  two  witnesses;  viz.  on  indictments  for 
ptrjury  and  for  treason.     In  the  case  of  perjury  the  The  Queen  v, 

reason  is  obvious,  for  if  only  one  witness  were  to  be  5J"?^  *^ 

'  ^  Mod.  i93« 

defendant,  unless  brought  home  to  him,  or  to  an  agent  employed 
byhim. 

4th.  That  the  same  rule  applied  if  a  defendant  sought  by  such 
genexal  evidence  in  the  first  instance,  to  affect  the  prosecutor  with 
a  conspiracy  to  suborn  witnesses  for  the  destruction  of  his  de- 
fence; provided  the  proposed  evidence  were  previously  opened  - 
to  the  court  as  in  the  case  of  a  prosecution  to  be  proved  by  con* 
ipbacy. 

The  questions  put  to  the  Judges  being  not  only  genend  in 
their  nature^  but  supposing  several  different  cases;  the  Chief 
Justice  felt  himself  under  the  necessi^  of  (^ving  the  reasons  of 
the  Jndgps  at  considerable  length.— An  abndgment  of  the  result 
has  been  here  attempted ;  but  the  opinion  as  delivered  will  be 
Iboad  in  the  Appendix. 

called 
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Ch.  I.        eaDdd  to  eontnulict  the  oath  of  the  defendant,  there 
w^  '^    would  be  oath  i^aiiist  oath,  and  both  being  equally 
nesi  is  required,  entitled  to  cre<fit,  the  jury  could  not  conclude  that 
. the  defendant  had  sworn  falsely.    A  reason  some- 
Vide  4  Black,    thing  like  this  has  been  assigned  for  requiring  two 
F  1  o  1       witnesses  in  treason ;  for  it  has  been  said  that  there 
is  the  accused's  oath  of  allegiance  to  counterpoise  the 
information  of  a  single  witness :  but  the  true  reaaon 
which  induced  the  legislature  to  require  two  wit- 
nesses in  such  cases,  undoubtedly  was^  a  due  regard 
to  the  tives  and  liberties  of  men :  which  in  heated 
and  intemperate  times^  would  be  much  more  liable  to 
daqger  from  pretended  plots  and  conspiracies,  if  one 
witness  was'  permitted  to  convict  them  of  such  at- 
7  &8  W.  3,      fences ;   and  therefore  the  statute  of  7  ific  8.  W.  3. 
C.3, 8.  a.  enaclSy  that  no  person  shall  be  tried  or  attainted  of 

such  treason  as  induce  comiption-  of  blood,  or  of  mis* 
prison  of  such,  treason,  but  by  the  oaths  and  testi- 
mony of  two  lawful  witnesses^  either  both  of  them 
to  the  same  overt  act,  ^r  one  of  them  to  one  and 
the  other  of  them  to  another  overt  act  of  the  same 
treason,  unless  the  party  indicted  and  tried  shall 
wilHngly  and  in  open  court  confess  the  same,  or 
sh^dl  stand  mute  or  refuse  to  plead,  or  in  cases  of  high 
treason  shall  peremptorily  challenge  above  the  number 
Sect  4.  of  thirty -five  of  the  jury :  and  by  another  section  it 

is  enacted,  that  if  two  or  more  distinct  treasons  of 
divers  kinds  are  alleged  in  one  indictmenti  one  wit- 
ness produced  to  prove  one  of  the  said  treasons,  and 
another  witness  to  prove  another  of  the  said  treasons, 
shall  not  be  deemed  to  be  two  witnesses  to  the  same 
1  £dw.  6,        treason,  within  the  meaning  of  the  act.    This  act 
^  fc^6  £d^'  6   ^^  ^itHe  more  than  a  re-enactment  of  the  provisions 
c.  1 1, 8. 12,  '  of  two  former  statutes ;  though  it  may  be  proper  to 

observe,  that  petit  treason  is  particularly  mentioned 
in  the  first  of  them,  and  therefore  two  witnesses  are 
still  required  to  prove  that  oflfence,  and  every  other 

species 
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8]>6cies  of  treason,  unless  where  the  general  prot        Ch.  I. 
visions  of  these  statutes  have  been  restrained  by  other     When  more 
statutes.    This  has  been  done  in  the  cases  of  treason  ^«  j/J^i^" 
concerning  the  current  coin  or  counterfeiting  the  . 

king's  signet,  privy   seal,  and  great  seal  or  sign  i  &  a  Phii.  & 
manual,  or  bringing  counterfeit  coin  into  the  realm.  ^^>  c*  ^^f 
or  for  any  offence  by  impairing,  x^pun^rfeiting,  of  »June  year, 
fbiging  the  current  coin,  which  has  been  held  to  exr  c.  n,  s.  3. 
tend  to  all  offences  touching   imp?^iring  the  coin,  case^^Lwich. 
which  should  afterwards  be  made  treason.    And  by  Crown  Law, 
a  late  statute  made  for  the  immedijate  protection  of  ^\  .q  q^  ^ 
the  late  king's  life,  it  is  enacted,  that  in  all  cases  of  c  93. 
high  treason,  when  the  overt  act  alleged  in  the  in* 
dictment,  is  the  assassination  of  the  Jung,  or  any 
direct  attempt  against  his  life,  ox  against  his  person, 
the  prisoner  shall  be  tried  according  lo  the  same 
order  of  trial  and  upon  the  like  evidence  as  if  he 
>U>od  charged  with  murder.. 

,  The  law  never  gives  credit  to  the  bare  assertion  of 
any  one,  however  high  his.  rank  or  pure  his  morals, 
but  always  requires  the  sanction  of  an  oath(c):  It 


{c)  In  the  court  of  Chancery  a  peer  of  the  realm  puta  in  his 
ampler  ii|xm  honour^  but  his  affidavit,  answer  to  ir^aro^ataneif 
and  examination  as  q  witness^  must  be  on  oath,  Meers  v.  La^ 
Staurtonj  \  P.WiH.  146.  See  also  Lord  Shtfietbury  v.  Lord 
I^gfy,  2  Mod.  99;  and  if  one  who  is  sitting  aa  judge  or  juryman 
happen  to  know  a  fact  with  which  the  other  judges  or  jurors  are 
mocquainted,  he  is  sworn  and  openly  examined  as  to  die  fact,  the 
iaaie  as  any  other  witness,  and  equally  liable  to  cross-examination. 
Vide  2  St.Tr.  809;  3  St.  Tr.  141 ;  5  St.  Tr.  98;  Kel.  13. 
'  lliough  the  party  has  a  ri^t  to  insist  on  the  examination  of 
witnesses  00  oath,  bemay  waiye  this  right»  and  bind  himself  Irf 
tl)eir  declarations.  Thus,  in  an  action  Jfor  goods  sold  and  de- 
KvBred,  the  defendant  havine  said/  that  he  would  pay  the  money, 
if  il.  woold  dedaie  that  he  had  detivevcd  the  toads;  the  dedara* 
tion  of  ^.  that  he  bad  delivered  them,  was  held  by  Lord  Ellen- 
Borough  to  be  evidence  ag^dnst  the  defendant,  afler  the  death 
of  A.  BankU  w..Pkt,  Sittings  aiier  Mich. Tehn,  1806.  And  in 
sohseqacnt  cases  it  has  been  bolden  that  such  dec^aradons  may 
be  g^ven  in  evidence  even  during  the  Kfe-time  of  the  person 
mJdng  It.  VIda  WiBimm  v.  laMt,  1  Campb.  3G4,  and  other 
cases  there  cited,  and  the  not^  IPOi^  [149J. 

further 
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Cb.  I.        further  requires  his  personal  attendance  in    court, 
Heorisy       ihat  he  may  be  examined  and  eross-examihed  by  the 
...  different  parties ;  and,  therefore,  in  cases  depending 

on  parol  evidence,  the  testimony  of  persons  who  are 
themselves  conusant  of  the'  facts  they  relate,  must 
in  general  be  produced ;  for  the  relation  pf  one  who 
has  no  other  knowledge  of  the  subject  than  the  in* 
formation  which  he  has  received  from  others,  is  not 
a  relation  upon  oath;  and,  moreover,  the  party 
against  whom  such  evidence  should  be  permitted, 
would  be  precluded  from  his  benefit  of  cross-ez- 
[  1 1  ]  amination.  The  few  instances  in  which  this  general 
rule  has  been  departed  {torn,  and  in  which  heanay 
evidence  has  been  admitted,  will  be  found,  on 
examination,  to  be  such  as  were,  in  their  very  nature, 
incapable  of  positive  and  direct  proof.  Of  this  kind 
are  all  those  which  can  only  depend  on  reputation^ 
The  excluding  of  hearsay  evidence  in  questions  of 
pedigree  or  custom,  would  prevent  all  testimony  what- 
ever ;  for  the  evidence  of  any  living  witness  of  what 
passed  within  the  short  time  of  his  own  memory, 
would  often  be  insufficient  in  the  former  instance, 
and  could  never  avail  in  the  other,  where  the  usage 
and  understanding  of  ancient  times  must  be  proved, 
to  establish  the  right  which  is  claimed.  In  these 
cases,  therefore,  the  law  departs  from  its  general 
^ule,  and  receives  evidence  of  the  declarations  of 
deceased  persons,  who,  from  their  situation,  were 
likely  to  know  the  (acts ;  and  also  the  general  repu- 
tation of  the  place  or  family  most  interested  to  pi^e- 
serve  in  memory  the  circumstances  attending  it. 
Any  tiling  which  shows  suqh  reputation  is,  on  a  ques- 
tion of  this  sort,  received  in  evidence,  though  often- 
times wholly  inadmissible  in  other  cases. 
Therefore,  if  a  question  arise  as  to  the  legitimacy 
[  12  ]  o(  A.  declarations  of  his  father  and  mother  deceased, 
as  to  whether  they  were  oumried,  and  whether  the 

party 


OF    EVIDENCE.  \^ 

party  was  bom  before^ or  after  marriage,  are  good  Ch.  I. 

evidence^  but  not  to  prove  that  the  child  bom  in  wed-  Hearse^ 

lock  is  illegitimate  for  want  of  access '.  So,  to  prove  '^^^'^^^ 


the  tiate  of  a  family,  as  who  a  man  married,  what  i  sterens  v. 

children  he  had,  whether  legitimate  or  illegitimate.  Moss,  Cowp, 

that  A.  died  abroad,  &c.  declarations  of  deceased  j®i'    ?!f  ~** 

.  CU4I  more  st 

members  of  the  family,  whether  connected  by  blood  Urge,  c.  3,  $•  4. 
or  by  marriage,  are   admissible,  but  those  of  de- 
ceased neighbours  or  acquaintances  are  not  so  ^.    In  ,  -^^^^ 
these  cases  also,  the  recital  in  deeds  \  the  finding  of  Young,  isVes. 
a  special*  verdict  between   other  members   of  the  '^JS^^^v 
family,  stating  a  pedigree,  inscriptions  on  old  grave-  Baker,  Ibi<L 
stones,  heralds  books,  entries  ia  family  bibles,  the  ^^^' 
statement  of  a  pedigree  in  a  bill  (ft)  in  chancery,^  a  '^^ 

paper  4  Tiller  ». 

Cole,7T.R.3» 
(<Q  It  has  been  supposed,  {vide  Fliillipps's  Law  of  £\idence,  n.  (a) 
ad  ecL  363,  and  4th  ed.  356,)  that  these  cases  have  beea  over- 
ruled  by  the  decision  of  the  House  of  Lords,  and  the  answers  of 
die  judges  in  the  Banbury  Peerage  case^    In  answer  to  a  question 
put  to  the  latter,  they  delivered  their  opinion,  that  a  bill  in  equity, 
"fied  fir  the  purpote  qfestabUthm^  ihe  UgUimaey  of  a  particu&r 
ftnany  or  depositions  taken  under  it,  cannot  be  received  in  evi* 
deuce  in  the  courts  below,  on  the  trial  of  an  action  of  ejectment 
apinst  a  party  not  claiming  or  deriving  title  under  the  plaintiff  or 
defendant  in  the  Chancery  suit,  either  as  evidence  of  the  facts 
therein  deposed  to,  or  as  declarations  respecting  pedigree."    It 
should  here  be  observed,  that  the  bill  in  the  case  referred  to  them, 
itself  showed  that  the  le^timacv  of  the  plaintiff  was  a  matter  of 
^^te,  so  that  it  was  impossible  to  consider  it  as  the  admitted 
repotatioD  of  the  family,  that  the  party  was  legitimate.  But  in  the 
case  referred  to  in  the  text,  the  pedigree  formed  no  part  of  the 
controversy,  but  was  merely  the  statement  of  the  party's  situation 
tu  show  that  he  was  in  a  condition  to  contend  for  the  right  which 
was  disputed;  and  it  must  be  observed,  that  in  answer  to  the 
same  question,  which  was  general,  ^  whether  any  bill  in  Chancery 
oodd  be  received  in  evidence  in  a  court  of  law  to  prove  any  facts 
eidier  alleged  or  denied  in  such  bill,"  the  judges  said,  that '' gene- 
rally speauig,  a  bill  in  Chancery  cannot  be  read  in  evidence  in  a 
eoort  c^  law,  to  prove  any  feo^  either  alleged  or  denied  in  such 
Un.    But  whether  any  possible  case  might  be  pot  which  would 
fenn  an  exception  to  such  general  rule,  the  judges  would  not 
andeftake  to  say.'*     F«fe3  9elw.N.P.684.    And  in  the  subse- 
quent case  of  tlie  Berkeley  Peerage,  Mr.  Justice  Lawrence  said. 
^  it  is  reasonable  only  that  such  declarations  should  be  received 
as  have  in  their  fevour  a  presumption  of  being  consistent  with  the 
tnith.    This^  presumption  must  depend  on  circumstances ;  and  if 

.  th* 
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Ch.  I.  paper  writing  purporting  to  be  an  old  will  in  a  can-* 

Heartmf  ceUed  state,  which  never   appeared  to  have  been 

Evidence,  acted  upon,  but  which  was  found  amongst  the  title 

.T!    TTT""  deeds  of  a  former  possessor  of  the  estate',  or  the 

■  Doe d.  John-  ,.,  ,.        .  f  -n  i  *  • 

son  v.  Earl  Uke,  are  good   eridence.     But  where  there  is  no 

Pembroke,  question  about  the  parents  of  a  person,  but  merely 

*  Rex  1^.  lb-  ^  ^^  ^^^  place  of  his  birth*,  the  declarations  of  his 

habitants  of  papents   or  others  as  to  that  fact,  are  not  admis-' 

^th,8Ea.t,  aible. 

In  questions  about  a  right  of  \oay  also,  reputation  has 
'  B.  N.  P.  a^  been  received ';  and  to  prove  a  piece  of  land  parcel  of 

OH  estate^  declarations  made  by  a  deceased  tenant,  at 
«  Davis  V.  the  time  he  was  possessed,  of  whom  he  held,  may 
Pearce,  aT.  R.  ^  given  in  evidence  *.  So  entries  by  a  steward, 
s  Bany  v.Btob-  ^ince  deceased,  of  money  received  by  him  of  different 
bingtoa,  4  T.  persons  in  satisfaction  for  trespasses  committed  on 
Doe  d  w  b.  *^^  waste »,  or^by  deceased  officers  of  a  tovmship  of 
bcr  v.IA.  G.   the  receipt  of  money  from  the  officers  of  another 

Thynne, 

10  East,  ao6.    the  relator  has  qo  interest  to  serre,  or  any  object  to  answer,  a» 

may  be  ibe  case,  wben^  declarations  are  made  subsequent  to  th» 
commencement  of  a  suit;  and  }£  there  is  no  ground  for  supposing 
that  the  relator  s  mind  had  anv  bias,  it^  is  not  unreasaniiDle  to 
conclude  that  he  has  not  exceeoed  or  sto{iped  short  cif  the  Umit» 
q£  troth.  In  such'  a  case,,  the  admission  of  their  dedaratioiiSy 
though  without  the  sanction  of  an  oath^  and  without  any  oppor- 
tuiiity  of  cross-exanunation,  may  be  attended  with  less  inoan* 
nenience  thsa  would  follow  Irom  a  total  rejection  of  the  evidence  > 
but  where  a  dispute  or  doubt  exists^  and  meBshess-  of  the  btnilif 
are  producec^  ;^nd  even  examined  on  oath,  as  witnesses  in  a  cans«> 
such  a  proceeding  destroys  all  the  weight  and  oredic  which  i»  4Me 
to.  an  unbiassed  tkclaratioB,  and  is  oat  admissible^agvinst  a  patfsoii 
who  Tfa%  no  party  to  the  §ui^  much  less  woutd,  any  verbal  itfdmn 
ration  or  wrH{ten  memflimrimn^  »ade..iinderlsuch  a<bNMhi  ib^-ad^ 
ipissible^  Ttdf  a  Selw*  6B4*  On  the  sbjk^  prirtcipfe».  whsr«,  tho 
Qwner.  of  a  particular  farm  was  caUed  u^^  to.  rspair'  a  loady 
Mr.  LPampier  sej^sed  to. admit  an  award. Made  msny  yattra 
K^ore^  aa  evidence  of  .his  liability  i,  for  .the  anciMmts  which  do^ 
qsased  witnesses  mig^t  have  g^ven  to  the  arbitmtor  eeuld  ant  have 
lieen  received,  as  hSa^  made  pett  UUm  motam ;,  and  if  thf^  weim 
uot  admissible,  his  ojodob,  founded  ««  such  testimony^  ctould  bo 
entitled  to>  no  greater  de|^  of  weight.  ..Biit,r  on  the  ctrntnefp 
wh^re  depositions  taken  on  one  custom  of  » manor,  inoidentauy 
mentioned  anoiher ;  th^  were  considered  aihuisfwhle,  evea  aa 
dedacation^  because  there  was  no  ditpulse  .respectiBg  the  custom 
th^  were  to  support.  Freeman  v.  PhiU^fSy  post  [64.] 

township. 
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township,  for  a  proportion  of  the  church  rates ',  hare        Ch.  I. 
been  deemed  admissible  evidence  to  prove  that  the       Heartay . 
right  to  the  soil  in  the  one  case,  and  the  Kability  of  "^^^^^' 


the  township  paying  to  repair  in  the  other;  for  iw  j « 
these  cases  the  entry  was  made  at  a  time  when  nc  Heatoa,  4  T. 
dispute  existed,  by  persons  who  thereby  charged  R-^^- 
themselves  with  motley,  and  were  in  f€u;t  acting 
against  their  owti  interest.  So  an  entry  made  by  parish       [  13  ] 
offieer»  dmt  a  particolar  pew  Was  repaired  by  an  indi- 
vidnal  as  belonging  to  his  house,  has  been  held  to  be 
evidence  for  a  fntiird  occupier  of  the  house  to  prove 
his  right  to  the  pew  *.'    Even  declarations  of  de-' '  Price  v,  Lit- 
ceased    parishioners    at   a  time  when  no  dispute  3^Qinipb  a88. 
existed  as  to  the  boundaries  of  a  parish ',  have  been  3  j^^^  ^  j,j^. 
received  in  evidence ;  aud  in  one  case,  the  court  of  bitants  of 
Exchequer  received  the  declarations  of  deceased  J^™di""^**'' 
parishioner  as  to  a  general  modus  throughout  the 
parish  (though   the   relator  held   land  ^),  but  this  4  Harwood  9. 
case  stands  by  itself,  and  seems  rather  contmry  txy  Sim,  Wightw. 
the  general  principle,  which  requires  that  the  party 
should  have  no  interest  when  he  makes  the  declara- 
tion. In  the  case  of  tithes,  vfhitt  a  particular  modus 
is  set  up,  the  entries  of  a  former  incumbent  or  his 
oollectov  have  beM  in^  several  instances  admitted^,-  '  Legroase  o.  • 
for  having  no  interest  beyond  bis  own  incumbeneyi*  *^™|J^    , 
he  cannot  be  supposed  to  have  made  false  entries  for  Ld.  Arandeirs 
the  mere  purpose  of  ferrnishing  evidence  fop  his  sue*  *^»  *^  ^^' 
ceasers.    This  test  auAority  was  recognised  by  Lofd  Haidw.  a  Yes. 
Kenyon ;  but  Mb  L^tdship  said,  that  the  case  of  ani  43- 
incuknbent  ^na  always  considered  as-  an  excepted' 
ca80 ;  and  therefore  enrkies  made*  'in  a  book  by  thcf  ^ 
owner  of  laid,  of  money  pidd  him  by  a  partieulap  Morewood/ 
tenant  ^  were  held  to  be  no  evidence  after  his  death  5  T.  Ri  lai. 
te*  pfove  his  ^Mropeity  kt  the  land.      -  ^  lUingwonh 

But  ia  a  esbsequent  case  t',  where  A&  book  of  the  ^q^^^Iqi^ 
lessee  of  an  impropriate  recitory  wae   offered  as  . 

evidence,  to  show  that  he  had  been  in  the  receipt  of        '-  ^^ 

a  certain 
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Ch.  I.  a  certain  description  of  tithe  claimed  by  the  vicar,  the 

^ii^^rtrnf  court  of  Exchequer  admitted  such  book  notwith- 

[_  standing  the  decision  in  the  above  case,  and  the 


« WoodDothv.  observation  of  Lord  Kenyon  was  strongly  impressed 
Lord  Cobham,  upon  them ;  and  in  a  former  case ',  it  had  been  holden, 

that  the  entries  of  the  steward  of  a  former  proprietor 
of  the  land,  of  payments  made  by  him,  were  evidence 
for  the  present  owner  to  prove  a  modus. 

Here  a  distinction  should  be  attended  to  between 
hearsay  evidence  of  mere  factSy  and  of  general  refu- 
tation. In  cases  of  pedigree^  declarations  of  de-> 
ceased  members  of  the  family,  as  to  the  birth,  mar- 
riage or  death  of  any  member  of  it,  are  admitted, 
for  this  is  general  reputation ;  but  the  place  of  birth 
being  a  particular  fact,  w^  have  before  seen  that 
hearsay  evidence  respecting  it  was  rejected^  In 
cases  of  custom  also,  which  can  only  be  supported 
by  a  variety  of  facts  and  by  long  and  unifonn  usage, 
the  general  reputation  only  can  be  proyed'by  hearsay 
^  evidence,  a  witness  may  be  permitted  to  state  what 

in  R.  9.  £ri»-  ^^  ^^  heard  from  persons  since  deceased,  respecting 
well,  3  T.  R.  the  reputation  of  the  right;  but  not  to  state  &ct8  of 
'^'  the  exercise  of  it  which  the  deceased  persons  said 

Powell, Salop  ^^1  ^^  seen*.  Thus  in  a  cas^s  laid  before  Mn 
Sp.  Am.  i8o9.  Justice  Chambre  at  Shrewsbury^  where  the  question 

on  the  record  was,  whether  a  turnpike  was  erected 
within  or  out  of  the  limits  of  the  town  of  Wem; 
[  14  ]  that  learned  judge  permitted  the  plaintiff,  who.  con- 
tended that  it  was  within  the  town,  to  give  evidence 
of  general  reputation,  that  the  town  extended  to  a 
piece  called  the  Townend  Piece;  and  that  old  people, 
since  deceased,  said,  that  such  was  the  boundary  of 
the  tovm;  but  he  would  not  suffer  it  to  be  proved 
that  those  persons  had  said  that  there  were  formerly 
houses  where  none  then  stood,  observing,  that  thia 
was  evidence  of  a  particular  fact  and  not  of  general 
reputation. 

But 
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But  though  this  has  been  established  in  cases'of       Ch.  I. 
peHgrte  and  aistom,  yet  great  difference  of  opinion       ^^^ 
formerly  prevailed  as  to  the  admissibility  of  such  '^ 


evidence  in  questions  of  prescriptiofi  or  other  rights  Seethesereral 
merely  private,  some  judges  being  in  the  habit  of  cases  in  the 
recriving  it  when  a  foundation  had  been  laid  by  other  No^i.  p^. 
evidence,  but  giving  little  weight  to  it  in  their  direc-  culariy  Doe  d. 
tion  to  the  jury ;  others,  on  the  contrary,  totally  xhomas^  ^' 
rejecting  it.    It  seems  now  however  to  be  clearly  14  East,  333. 
settled  that  such  evidence  is  not  admissible ;  and  c^^l'  ^* 
indeed  the  whole  ground  on  which  general  reputation  1 M.  &  S.  67^ 
is  admitted  supports  this  latter  opinion.    Reputation  ^J*<^^«^  ^• 
in  its  very  nature  can  only  be  the  common  and  &  s.  494. 
general  understanding  of  a  number  of  persons :  a 
whole  family  may  have  a  common  reputation  con- 
cerning the  birth,  death,  or  relationship  of  any  of  its 
members.    A  whole  township  may  have  a  common 
reputation  concerning  its  boundaries,  or  the  rights 
of  its  individual  members,  as  ihembers  of  the  body; 
but  there  can  be  no  general  or  common  reputation 
as  to  the  rights  of  an  individual  or  the  appurtenances 
of  a  particular  estate.     In  this  case,  therefore,  it  be- 
comes mere  hearsay  and  not  general  reputation,  and 
is  inadmissible  on  the  same  principle   as  hearsay  of 
particular  facta  in  cases  of  public  right.    This  dis-  < 
tinction  will  not  militate   against  those   cases  in 
which  the  entries   of  deceased  persons,  charging 
themselves  with  sums  of  money,  were  received  as 
evidence;  for  they,  as  before   observed,  were  not 
received  merely  as   hearsay  of  a  particular  fact, 
but  as  declarations  made  by  persons  who,  by  tne 
very  act  of  making  them,  furnished  evidence  against 
themselves. 

Indeed,  in  many  other  cases,  the  law  receives  the 
memorandum  in  writing,  made  at  the  time  by  a  per- 
son since  deceased,  in  the  ordinary  way  of  his  business, 
and  which  is  corroborated  by  other  circumstances 

c  as 
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Ch.  I.        88  eTidence  of  the  fact  it  records  (€)•    And  in  prose- 

Dying       cutions  for  murder  where  the  deceased,  while  in  the 

^^°^^"''  declared 

(e)  Where  it  appeared  that  the  plaintiflTs  draymen  (he  being  a 
brewer)  were  used  to  come  every  night  to  die  clerk  of  the  brew<- 
hou^e,  and  give  an  account  of  the  beer  delivered  o^ty  which  he 
set  down  in  a  book,  and  the  draymen  signed  it;  this,  with  proof  of 
the  drayman's  hand-writing,  was  held  to  be  evidence  of  the  de- 
livei^  after  hb  death.  {Lifrd  Torringtcn^B  case,  Salk.  !ft95.  PUmm 
V.  Moebicxr,  ibid.  690).  But  in  another  case,  where  the  plaintiff 
only  proved  the  servant's  hand-wridne,  Lord  Ch.  J.  Raymond  held 
it  iosuAcieiit,  saying,  that  it  diffenofinra  Lord  Torrington's case, 
because  there  the  witness  saw  the  draymen  sim  the  nook  every 
night.  {Cierk  v.  Bedfordy  Mich.  5  Geo.  a.  B.  N.  P.  282).  It  is  ob- 
servable that  the .  stat.  7  Jac.  c.  I  a,  enacts,  that  the  tho|Hbook  of  a 
tradesman  shall  not  be  evidence  after  a  year^  whereas  it  is  not 
at  any  time  of  itself  evidence.  Lord  Hankvick  (2  Ves.  43-)  ob- 
served, that  at  the  time  tUs  act  of  parliament  was  made,  there  wa» 
an  opinion  growiiu  up  thst  after  a  oertaln  lenslh  of  time  a  man'a 
own  shop  books  should  be  evidence  for  him  aner  a  year;  to  pre- 
vent which  was  that  act  made,  as  he  had  been  informed  by  Lord 
Bayiqond  iiqpon  consulting  him.  It  was  to  taks  away  that  opinioo 
that  after  the  year  it  might  be  evidence. 

So  an  entry  made  by  a  banker's  clerk,  of  his  having  paid  a  cheeky 
was  not  permitted  to  be  read  as  eviilenoe  of  such  &t,  though  the 
clerk  was  resident  in  a  foreign  country.  Cooper  v.  Manden,  Sit* 
tinn  after  East  Term,  1793,  MS.  1  £sp.  N.  P.  Cas.  1,  S.  C. 

But  in  an  action  for  a  watch  delivered  to  a  wttchmaker  to  be 
cleaned,  the  servant  having  sworn  that  he  saw  his  master  deliver  it 
to  a  third  person  by  the  owner's  orders,  and  such  third  person 
havii^g"  sworn  that  lie  never  received  it.  Lord  Kenyon  permitted 
the  master's  cby-book,  containing  nn  entry  made  bv  hkmdfvX  tlie 
time,  in  the  ordinary  course  of  business,  to  be  read  m  confirmation 
of  the  servant's  testimony.  Digby  v.  Siedman,  1  Esp.  N.  P. 
9as.  339. 

Notice  having  been  given  to  produce  a  letter  of  a  particular 
date,  and  the  party  bavins  acknowledged  the  receipt  of  it,  but  re- 
fusing to  produce  it,  LordE^lenborou^  permitted  a  copy  made  by 
a  deceased  clerk  in  a  regular  letter-book,  to  be  read  as  evidence  of 
its  contents.    PrUi  v.  FoMlra^A,  3  Camp.  365. 

Where  an  estate  had  been  enjoy^  many  years  under  a  recoveiy 
suffered  by  a  remainder-man,  and  no  surrender  of  the  life  estate 
could  be  found,  die  entry  in  the  attorney's  bill-boolL^  n^adi^  at  the 
time,  containing  chaises  for  drawing  and  ei^rassing  the  surrender 
(which  bill  had  been jpaid)  was,  after  the  death  of  the  attorney,  re- 
ceived as  evidence  of^the  surrender.  Warren  d.  Webb  v.  GrtwoiUe, 
a  Stia.  1 129.  So  where  a  man  midwife  made  an  entry  in  his  book 
of  having  delivered  a  woman  on  a  certain  day,  referring  to  his 
ledger  in  which  he  had  made  a  chaise  for  his  attendance,  which 
was  maiied  as  paid;  such  entry  was  received  in  evidence  upon 
an  issue  as  to  the  age  of  the  child  at  the  time  of  his  afterwards 
suffering  a  recovery.     Higkham  v.  Bidgeway,  10  East,  I09.     And 

in 
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dedared  apprehension  of  delttli,  or  in  such  imminent        ch.  I. 
danger  of  it  as  must  necessarily  have  raised  that        ^m^ 

apprehension  in  his  mind,  has  made  a  relation  of  the  ^^^*'""^'*'<^- 


Bianner  in  Which  the  offetee  was  cotiimitted,  such  Woodcock's 
relation  has  been  received  as  evidence  against  the  case.  Leach, 
prisoner,  though  the  person   making   it  was  not  ^^'    ^  ■. 
fiMrmally  sworn ;  for,  as  was  observed  by  Lord  C.  B. 
E^  in  a  case  of  this  kind,  ^  when  the  party  is  at  lb.  567. 
the  point  of  death,  and  when  evefy  hope  of  this 
wofld  is  gone,  when  every  motive  -to  falsehood  is 
silenced,  and  the  mind  is  induced  by  the  most 
powerful  considerations  to  speak  the  tmth ;  a  situa- 
tion so  solemn,  and  so  awful,  is  considered  by  the 
law  as  creating  an  obligation  eqiial  to  that  which  is 
iiiq>08ed  by  a  positive  oath  administered  in  a  court 
of  justice/'    But  in  cases  whete  the  party  inaking 
tfie  declaration*  is  so  infamous  as  hot  to  be  compe- 
Istit'to  give  evidence  if  sworn,  the  mere  circumstance  Drummond's 
of  bill  apiNroadiing  death  does  not  give  credit  to  his  <^«»»  '^^'  378. 

in  a  yery  latie  oAse  an  attornev's  book  chaining  for  eii|;ro8sing  and 
legUtenng  a  lease  on  a  particular  day,  which  was  after  its  date,  was 
receifed  M  evidence  to  show  the  exact  day  of  its  execution.  Doe 
d.  It£9»  T.  Robaon,  15  East,  321. 

Upon  an  issue  out  of  Chancery,  to  try  whether  eight  parcels  of 
lliUBim's  Bay  stock,  bought  in  the  name  of  Mr.  Lake,  were  in 
mat  fov  Sir  Stephen  Evans;  his  assignees  (the  plaintifis)  showed 
first,  that  there  was  no  entry  in  the  books  or  Mr.  Lake,  relating  to 
this  trtinsaction.  Secondlv,  six  of  the  receipts  were  in  the  hands 
of  Sir  dcnihen  Evans,  and  there  was  ^reference  on  the  back  o{ 
them  by  Jeremy  Thomas,  (Sir  Stephen's  book-keeper)  to  the  book 
fi.  B.  of  Sir  Stephen  Evans.  Thirdly,  Jeremy  Thomas  was  proved 
Ittbs  deiid,  and  upoti  this  the  couft  of  King's  Bench,  on  a  trial  . 
at  faar^adn^tted  the  book  referred  to,  in  which  was  an  entry  of  pay- 
ment of  the  money,  not  only  as  to  the  six,  but  likewise  as  to  the 
oiiMr  t#o^  is  the  hands  of  Sir  Biby  Ldte,  the  son  of  Mr.  Lftke. 

Bii.N.P.9lkL 

Anodier  cbm,  siniilar  to  the  above,  was  Smarik  v.  WiUiaiUy 
wheM  tba  diieation  being  whether  mort^e  money  was  really  paid^ 
a^mteoers  ^k  of  accounts  wsis  m/tr  his  death  received  as 
eindntBe  of  the  payment.  Vi(k  BmI.  N.  P.  283.  This  case  is  re- 
pmuAin  SbIIl  34$;,  d8o,  but  the  point  is  not  there  mentioned.  It 
0t  beoaderscbod,  thait  in  this,  as  in  the  other  cases,  some  cir- 
wkbtoces  were  proved  to  lay  a  fonndation  (or  this  book  being 

c  2  relation; 
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relation;  and  therefore  the  dying  declaration  of  a 
thief  at  the  gallows  is  not  received  as  any  evidence 
whatever. 

What  a  party  has  himself  been  heard  to  say,  does 
not  fall  witfiin  the  objection  as  to  hearsay  evidence* 
Ady  thing,  therefore,  which  he  admits,  whether  he 
is  suing  in  his  o]yn  right,  or  merely  as  trustee  for 
another,  or  which  another  ^  asserts  in  his  presence, 
and  he  does  not  contradict,  is  received  as  evidence 
against  him.  The  like  evidence  may  be  given  of 
any  admission  made  by  a  person  on  whose  behalf 
an  action  is  brought,  as  where  a  bond  is  conditioned 
to  pay  a  sum  of  money  to  A.  though  J.  is  no  party 
to  the  record,  yet  any  acknowledgment  made  by  him 
respecting  the  matter  in  dispute  will  be  evidence  ^  (/)» 
But  when  such  admission  is  offered  in  evidence 
against  a  man,  the  whole  of  his  account  must  be 
taken  together ';  and  therefore  if  he  admit  certain 
sums  of  money  to  be  due  to  the  plaintiff  on  a  par* 
ticular  transaction,  but  at  the  same  thne  assert  (or  in 
a  written  account  set  down)  that  such  sums  were 
liable  to  certain  deductions,  as  where  an  agent 
admits  having  received  a  certain  sum  of  money  for 
timber  sold,  but  charges  aaothersumforthe  demurrage 
of  the  ship  which  brought  the  timber,  his  admission 
shaU  be  taken  against  him  only  for  the  balance  ;  and 
the  plaintiff,  if  he  mean  to  dispute  the  propriety  of 
the  countercharge,  will  be  under  the  necessity  of 
calling  witnesses  on  his  part  to  dispute  it.  So  if  he 
admit  the  receipt  of  a  sum  of  money,  but  say  at  the 

(f)  In  Rex  V.  InhahUanis  of  WohtrUy  10  East,  395,  tha  eoiut 
of  King's  Bench  held,  that  a  rated  inhabitant  of  a  fjaii^,  between 
whidk  and  anollier  parish  an  appeal  was  pending,  was  so  far  to  be 
considered  as  a  party  to  the  appeal  as  not  to  be  oompeUaUe  togtve 
the  evidence  under  the  stat.  4DOeo.  3,  cy37,  («ide  post,  c.  3,  s.  5,) 
and  coDsiderins  him  as  such  party,  they,  in  two  subsequent  cases, 
admitted  the  (Mdarations  01  such  rated  inhabitaBt  as  eridence 
agsinst  the  parish  wherein  he  was  rated,  thougih  he  was  not  named 
as  a  party  in  the  appeal.  Rex  v.  JnhtAUanit  cf  Hardwkk^  1 1  East^ 
589.    Rex  V.  InhJfitmti  0/  Whitley  Lower ^  1  M.  fc  S.  636. 

same 


^ame  time  that  he  paid  it^  this  is  no  proof  of  a        Ch.  I. 
tlebt.     No  evidefice  is  received  of  what  is  said  by   ,^*^*"^  ^ 

•  ^       i*    %  .  %  .1  •       •       M  */e,  Servant^ 

the  Wife  of  the  party,  or  by  any  other  person,  in    m- AUomey. 

his  absence,  unless  in  cases  where  it  appears  that  ' 

Aey  were  employed  or  entrusted  by  him  in  the       L  ^7  J 

management  of  a  business.    Thus  ■  an  acknowledg-  IJ^?*}^^  *' 

ment  of  a  fact  by  the  attorney  in  the  cause  is  no  i  Campb.  140. 

evidence  of  that  fact,  unless  made  with  the  express 

view  of  obviating  the  necessity  of  proving  it  on  the 

trial ;  and  even  the  wife's  acknowledgment  of  her 

having  received  wages,  which  she  had  personally 

-earned,  was,  in  one  case*,  held  to  be  no  ^evidence  * HaUt^.Hill, 

against  her  husband,  in  an  action  brought  by  him 

for  those  vracres ;  and  in  another',  where  the  husband  *  ^^^•n  apd 

J      .^        ,f  !_•      •   •     J  •  ^'       c      others  r.Pm- 

and  wife,  who  was  executrix,  joined  m  an  action  for  chet,6T.llep. 

a  debt  due  to  the  testator,  it  was  also  held  that  no  ^^' 
evidence  could  be  received  of  declarations  of  the 
wife  after  her  marriage.    So  a  promise  made  by  her 
during  the  coverture,  will  be  no  evidence  to  revive  a 
debt  due  from  her  before  marriage,  so  as  to  take  the 
case  out  of  the  statute  of  -limitations  ♦.    If  this  evi-  *  Vide  Morm 
dence  is  not  admissible  Where  the  wife  is  a  party,  or  I'xaunt  aiq. 
the  meritorious  cause  of  action,  the  rule  appKes  with 
greater  force  where  the  cause  of  action  arises  from 
her  delinquency;   and  therefore  in   an  action  for 
enticing  away  the  plaintiff's  wife,  her  declarations 
made  at  a  subsequent  time  are  inadmissible^;  but  if  *  Winsmore  «. 
at  the  time  of  her  elopement  she  stated  as  a  reason  vvnii^  577. 
for  ap  doing,  that  she  was  apprehensive  of  personal 
violence  from  her  husband,  and  the  defendant  credit- 
ing her  story  received  her  into  his  house  ^,  such  decla-  •  PWlp  v, 
ration  is  admissible  in  evidence  as  part  of  the  re$  n! pxaa^to. 
gata  to  show  that  the  defendant  did  not  harbour  her  See  also 
ftOTn  improper  motives.  ®  ^**^  ^^' 

Indeed,  where  the  wife  originally  made  a  contract 
which  was  afterwards  either  expressly  or  tacitly 
ratified  by  the  husband,  her  declarations  have  been 

c  3  received 
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Ql^  I         reoeived  as  evidence  to  charge  him ;  and,  therefore 

Admiuion  ^    in  an  action  for  nursing  the  defendant's  child,  his 

Agent,        ^fe's  admission  that  she  had  agreed  ty)  pay  4f.  a 

week,  was  allowed  to  be  given  in  evidence,  the  Chief 

I  Stol^aav"^'    Justice  (Pratt)  observing,  that  matters  of  tlw  kind 

See  also  Emer-  ^^j^  properly  under  the  directions  of  tbe  wife ' ;  and 

^on%  E*p.      ^^  ^^^  manner  th6  admission$  made  hy  an  undev- 

Cas.  14a.         sheriffs,  or  bailiff,  to  whom,  the  warrant  13  directed  >, 

DN^ble^YLd.     ^^^®  ^^^^  received  as  evidence  agaibat  the  sheriff, 

Raym.  190.      in  an  action  again^t  him  for  an  escape,  because  he 

[  18  ]       is  answerable  for  the  acts  of  his  under-sheriff,  or 

^onh  V.        bailiff,  and  they  give  bond  to  him  (ok  the  due  per- 

1  Ca^mpb.  389.  formance  of  their  duty. 

But  tiioiigh  iQ  th/e  caaes  which  have  beea  juat 

meailioiied,  the  admissions  of  the  tri^,  the  undet^ 

sheHfff  and  the  bailiff  Vfext  received  in  evidence,  it 

«VideBow8her  may  still  be  doubtedi*,  whether  they  were  rightly  re- 

1  Campb.^391.  ceiled'  further  than,  as  part  of  the  res  gesta,  and  we 

may  now  consider  it  a^  c)early  settled,  thilt  the  ad»- 
missiona  of  a  mere  servant  are  only  receivable  to  tiiat 

*  Biggs  v.Law'  extent-  l^  one  cas^  *,  indeed,  where  a  person  who.  wa» 
Rep.  454.        proved  to  be  the  captain  of  the  defendant's  ship^  on 

board  of  which  the.  plainjtiff  had  delivered  goods, 

had  by  letter  acknowledged  the  receipt  of  them, 

such  letter  was  held  by  Mr.  J.,  BuUer  to  be  good 

evidence  of  the  delivery.    The  propriety  of  this  de» 

cision  was  afterwards  questioned;  and  the  cause 

« Bauermao  9.  ^^S  determined  in  favour  of  the  defendant,'  on 

Radenius,7T.  another  ground,  the  court  gave  no  opinion  of  this 

^  '      '  point;  but,  in  a  subsequent  case^.  Lord  Kenyan, 

•  K  hi  J  alluding  to  this  decision,  expressed  a  doubt  whether 
setn,  4  Taunt.  ^^  evidence  was  properly  admitted  ^\  and  that  learned 
^5-  judge  is  said  to  have  frequently  held  at  Nisi  Prius,  that 
Pe^on,  ^^  agent  must. himself  be  csdled  as  a  witness;  and, 
4  Taunt.  663.    in  several  late  cases  ^,  it  has  been  held,  tihat  letters  of 

Lanchorne  v.  ^t.j»  *t»         ••i  a** 

Alnutt  ^^  agent  abroad,  even  to  his  principal,  contaimng  an 

£  Taunt.  511.    ac<;ount  of  a  by-gone  transaction,  were  not  evidence 

against 
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«gaiiiBt  saeh  principal  to  prove  the  facts  stated  in       ch.  I. 
tkem.    These  cases,  however,  must  be  understood  as    AdmMon  tf 
applicable  €mfy  io  mere  admissions  of  anieeedeni     ^^^^ 

fiieti,  and  not  to  what  an  agent  says  at  the  time  he  L.. 

does  an  act  m  the  regular  coarse  of  his  business,  for, 
in  the  latter  case,  his  words  being  part  of  his  act  are 
dearly  admissible  against  his  principal. 

Th«B,  if  a  person  who  is  the  acknowledged  agent  of 
another,  make  a  contract  by  letter  or  other  writing,      [  ig  1 
proof  of  his  hand-writing  is  sufficient  evidence  of  his 
contract,  without  calUne  him  as  a  witness*.     So  *  l>»n»l  v- 

Hill  B  R  Tr 

where  a  man  hating  made  a  policy  of  iilsui^ane^fe  on  ^y  q^'  3 ' 
the  life  of  Ihb  wife  *,  (who  had  tetken  a  journey  to  Fairljc  v. 
Manchester,  for  the  purpose  of  procuring  the  eertift-  i^^^,  i^ 
cate  of  a  surgeon  as  to  her  health,  preparatory  to  S.  p. 
making  the  in8nrance>  sh^  was  sobil  after  cenftned  l^^^^^jJ 
to  her  bed  by  ilhiess,  itt  whicih  state  she  was  visited  6  East,  188. 
by  a  fiiend ;  to  whonr  she  stated  Hhat  she  was  poorly 
v4ien  she  went  to  Manchester,  and  that  she ,  was 
afraid  she  should  not  Hve  tiH  the  policy  was  com- 
pleted.   Shortly  after  this  she  died,,  and  an  action 
being  brought  by  the  husband  on  the  poKcy,  the 
cou^  held  that  the  declarations  so  made  by  the  wife 
were  admissible  in  evidenee  on  the  part  6f  the  de- 
fendant, as  showing  her  opinion  bt  the  iH  state  of 
her  health  a«  the  time  of  eflfeeting  the  policy.    The  ^^^/ 
admission  of  a  person  who  is  proved  to  have  been  a  1  Taunt.  104. 
partner  with  the  party  in  tile  cause  by  other  evidence,  Pothtrick  v, 
may  also  be  received  against  his  partner  though  made  n,^  jq^' 
after  the  dissolution  of  the  partnership. 

A  distinction  has  been  made  between  an  admis*-  Offer  of  Con^- 
sion  and  an  ofifer  of  compromise^  after  a  dispute  has  fw»»f- 
arisen.    An  offei'to  pay  a  sum  of  money  in  order  Bul.N.P. 
to  get*  rid  of  an  action,  is  not  received  as  evidence  [^36] 
of  a  debt :  the  reason  often  assigtied  for  it  by  Lord 
Mansfield  was,  that  it  must  be  permitted  to  men  '^to 
buy  their  peace,"  without  prejudice  to  them  if  such 

c  4  offer 


promise. 


Westlake  v. 
CoUard,  Bui. 
N.  P.  [236.] 
Slack  V.  Bu- 
channaoy 
Peake*8Cas.5. 

Ccnfetsion  of 
tf  Felon. 
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Ch.  I.  offer  did  not  succeed ;  and  such  offers  are  made  to 
Q/^^J^^JSj^.^*""  stop  litigation,  ^thout  regard  to  the  question, 
whether  any  thing,  or  what  is  due.  Therefore  if  A. 
sue  B.  for  100/.  and  JB.  offer  to  pay  Iiim  20/.  it  shall 
not  be  received  in  evidence;  for  this  neither  admits 
nor  ascertains  any  debt,  and  is  no  more  thaa  saying, 
he  would  give  20/.  to  get  rid  of  the  action;  but  if 
an  account  consist  of  ten  articles,  and  JB.  admit  that 
such  a  one  is  due,'  it  will  be  good  evidence  for  so 
much. 

Admissions  ot  particular  articles  before  an  arbitra- 
tor are  also  good  evidence,  for  they  are  not  made 
with  a  view  to  compromise,  but  the  parties  are  con- 
testing their  different  rights  as  much  as  they  could 
do'on  a  trial. 

On  the  same  principle,  the  confession  of  a  felon 
voluntarily  made  is  evidence  against  him  on '  his 
trial ;  but  if  any  threats  or  promises  have  been  made 
to  induce  him  to  confess,  no  evidence  of  such  con- 
fession is  admitted ;  for  a  man,  under  suclrfefluence, 
might  be  tempted  to  confess  what  was  not  true,  in 
the  hope  of  being  discharged  from  prosecution,  or  of 
receiving  a  slighter  punishment  than  if  he  were  con- 
victed on  other  evidence;  yet,  if  in  consequence  of 
the  confession  so  obtained,  the  stolen  property  be 
found,  evidence  of  tliat^iic^  may  be  admitted,  though 
,  , ,  the  confession  as  to  the  circumstances  under  which 

Law,  299.        1^  ^^  taken,  cannot  be  given  m  evidence. 
Acts  amounting      In  like  manner  as  what  a  man  says  will  be  evi- 
toAdmissUm.   dence  against  him  of  the  fact  so  admitted ;  acts  done 
by  him  will  sometimes  preclude  him  "from  disputing 
his  situation.    If  a  man  hold  himself  out  to  the  pub- 
lic as  filling  any  particular  station,  he  prevents  the 
necessity  of  evidence  against  him  to  prove  that  he  i^ 
Bevan  v.  WU-  legally  entitled  to  it.    Thus,  if  a  clergyman  receive 
HeTe'is  n      ^i^hes,  and  an  action  is  brought  against  him  for  noi^ 

residence,  the  proof  of  his  having  so  received  tithes, 

and 


£20] 


Rex  V.  War- 
wickshall, 
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ud  acted  in  the  character  of  parson,  is  sufficient  evi'-         Cb.  L 
dence  that  he  is  so ;  or  if  an  innkeeper  write  over  his  ^^^^j^ 
door  that  he  is  licensed  to  let  post-horses  \  and  after-  — - 
wards  commit  an  offence  against  the  post-horse  act,  'Radford  v. 
there  needs  no  other  evidence  of  his  being  licensed,  lu^ay. 
than  the  information  so  held  out  by  himself  to  the* 
puUic.     If  a  man  live  with  a  woman  to  whom  he  is 
not  married,  and  suffer  her  to  pass  in  the  world  as  his 
wife',  he  will  be  answerable  for  such  contracts  made  *  Watioo  v. 
by  her,  as  would  be  binding  on  him  if  made  by  a  ?*^*^**'gL 
woman  to  whom  he  was  actually  married ;  for  in  all 
these  cases  the  person  avails  himself,  as  far  as  is  in 
his  power,  of  the  legal  benefits  of  the  situation,  and       [  2i  ] 
therefore  the  law  considers  his  own  acts  as  conclu- 
sive evidence  to  charge  him  with  the  duties  of  it 

So  in  many  cases  where  one  man  treats,  with 
another,  as  filling  a  particular  station,  and  derives  a 
benefit  from  him,  he  will  not  afterwards  be  permitted 
to  dispute  his  title,  as  if  a  farmer  take  his  tithes  by 
permission  of  the  clergyman,  or  a  person  letting  out 
postrhorses  account  with  another  as  farmer  of  the 
duty  %  the  person  so  admitting  the  title  of  the  other  '  Radford  v, 
and  acting  under  it,  will  not  be  permitted  afterwards  p'^^g^j'^'^* 
to  call  on  him  to  prove  it :  and  in  like  manner  where 
A.  rented  the  glebe  lands  of  a  rectory  of  B,  the  in- 
cumbent, and  paid  him  rent  *,  he  was  not  permitted  in  *  Cooke  t.  Lox- 
an  action  for  use  and  occupation  to  dispute  the  title  ^^  '  ^  ' 
of  his  lessor  by  proving  that  his  presentation  was 
simoniacal.  So  where  two  persons  who  were  alien 
ene^eSj  carried  on  trade  at  Lisbon  under  the  name 
of  a  third,  who  was  a  Portuguese,  which  country  was 
in  amity  with  this  country,  and  on  a  cargo  which 
they  had  shipped  being  captured  and  libelled  as 
enemy's  property,  they  permitted  such  third  person 
to  claim  the  goods  in  the  Admiralty  Court  as  his 
own,  and  to  obtain  a  decree  for  the  restitution  of  them 
to  him ;  the  persons  who  had  thus  colluded  with  a 

third 
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€h.  I.  third  to  deceire  the  court,  were  held  to  be  estopped 
Pretmnptivc  from  afterwdrds  maintaimng  an  action  for  money  had 
1^  and  recerved  against  him  to  recover  the  ralne  of  the 


•DeMitton*.   goods'. 

De  Mello,  12        Most  of  the  foregtoing:  cases  may  be  classed  under 

East  3^4.  o       o  J 

'  ^  the  head  of  presmnptive  evidence ;  for  there  was  no 

proof  of  the  particular  fact ;  but  the  conduct  of  the 
party  afforded  such  pregnant  evidence  of  it,  that  he 
was  precluded  from  denying  it.  This  is  the  most 
violent  presumption ;  but  there  are  other  presump- 
tions which  are  only  probable,  and  therefore  may  be 
Hebutted ;  for  in  all  cases  where  positive  and  direct 
evidence  is  not  to  be  obtained,  the  proof  of  circum<> 
stances,  and  fkcts  consistent  with  the  claim  of  one 
[  22  ]  party,  and  inconsistent  withthalofthe  other,  is  deemw 
ed  sufficient  to  enable  a  court  of  justice,  or  more  cor- 
rectly speaking*,  a  jury  under  its  direction,  to  pre- 
iume  the  particular  fact  which  is  the  subject  of  con- 
troversy ;  fbr  the  mind,  comparing  the  circumstances 
of  the  particular  case  with  the  ordinary  transactions 
of  mankind,  judges  from  those  circumstances  as  to 
the  probability  of  the  story,  and  for  want  of  better 
evidence,  draws  a  conclusion  from  that  before  iL 
Long  and  undisputed  possession  of  any  right  or  pro- 
Bou^^iaCo  P^*"^'  affords  a  presumption  that  it  had  a  legal 
5.  foundation,  and  rather  them  disturb  men's  possessions, 

banir^ted***"  ^^^^  i^cords  have  been  presumed. 

Cowp.  103,  Thus  where  there  had  been  a  long  and  uuinter- 

and  1  T.  Kep.  fupted  enjoyment  of  a  rectory,  which  originally  be- 

» Ladv  Dart-  longed  to  tte  crown,  a  grant  was  presumed*,  as  was 

^S^Sr^'  *  coilveyarite  of  tithe  hay,  before  the  restndning 

Eaaty  334,  Statutes,  though  an  ancient  endowment  was  shown' ; 

sed  vide  post,  and  where  a  corporation  had  for  three  hundred  and 

♦Mayor  of  *%  years  been  in  the  receipt  of  port  duties,  which 

Kininton  upon  could  only  originate  in  a  grant  from  the  crown,  such 

S^Co^p^"^  grant  waa  also  presumed  S  as  was  an  enfranchise- 

10a.  ihent  of  lands,  originaUy  copyhold,  which  had  long 

been 


OF    E\1DBNCB. 


27 

b0eii  otcupied  and  treated  a&  freeliold  '(g).    And       cb.  I. 
where  a  lord  (^  a  manor  entered  into  an  aeieer    Prena^voe 
nent  with  s^eral  customary  tenants  as  to  the  terms      ^^^ 


on  which  they  should  in  fiiture  cut  their  wood,  a  1  g^  ^^ 
subsequent  different  coivse  of  cutting  by  tbt  occu-  Johnson  v. 
piers  of  one  of  the  estates  with  the  knowledge  of  the  ^^^o! 
loidy  was  held  to  be  admissiUey  though  not  very 

'  (g)  In  like  manner  a  recovery  has  been  presumed  after  a  veiy 
kn^  possession,  Hattelden  t.  Bivdney,  Tr.  11,  ^2  Geo.  %B,tL 
cited  3  T.  Rep.  150,  ^od  bow  by  slat.  14  Geo.  »,  d  90,  k  is  es- 
pressly  provided,  **  That  all  common  recoveries  suffered  or  to  be 
suffered  without  any  surrender  of  the  leases  for  fife,  shall  be 
valid :  provided  it  shall  not  extend  to  midEo  any  racoveiy  valid^ 
unless  the  person  entitled  to  the  first  estate  for  life,  or  other 
greater  estate,  have  or  shall  convey,  or  join  m  conveying  an  estate 
Iir  iifoy  at  least  to  the  tenant  to  th^prdtdpe/*  Ana  by  the  same 
act,  where  any  person  has  or  shall  puraiase  for  a  valuable  con- 
aderation  any  estate,  whereof  a  recovery  was  necessary  to  com- 
plete the  tide,  SQch  pevson,  and  all  daaning  under  him^  hsviag 
been  in  possession  from  iha  time  of  VMh  puurchase,  shall  and  may^ 
after  the  end  of  twenty  years  from  the  time  of  such  purchase, 
pPDckiee  in  evidence  the  deed  making  a  tenant  to  the  prvecm, 
and  declaring  the  uses  ;  and  the  deed  so  produced  (the  exeeutiOD 
thereof  being  duly  proved)  shall  be  deemed  sufficient  evidence 
that  socb  recovery  ^as  duly  suffered^  lii  case  no  record  can  be 
foimd  of  such  recovery,  or  tae  sniae  should  appear  not  recolarH 
entered :  provided,  that  the  person  making  sucn  deed  had  a  suf- 
ficient estate  and  power  to  make  a  tenant  to  the  pracipe,  and  to 
suffer  such  common  letovei^.  It  is  iiutber  eoactsd,  that  every 
common  recovery  suffered,  or  to  be  suffered,  shall,  after  the  ex- 
piration of  twenty  years,  be  deemed  valid,  if  it  appear  upon  the 
fice  of  such  reoiiwry^  that,  thettt  wsa  &  teiuintto  thewiit,  and.  if 
the  persons  joining,  in  -^uch  recovery  had  &  sufficient  estate  or 
power  to  su^r  the  same,  notwithstanding  the  deed  to  make  a 
tenant  tosnch  writ  shall  be  l08t«  It  is  fiuther  edacted^  that  every 
recovery  shall  be  deemed  valid^  notwithstanding  the  fine  or  deed 
making  a  tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  jod^mtet  giveti,  and'  the  awaiM  of  seisin :  pmvided 
the  same  appeiM'  ||o  be  levied  or  execated  before  the  end  of  the 
term  in  whicn  sucn  recovery  was  suffered,  and  the  persons  joining 
in  sndi  recovery  had  a  siiffident  estate  and  powe^  to  suffer  tiie 
same.  Thi^  act  only  exftends  to  cases  whefe  the  {wrty.  sufferins 
the  recovery,  had  a  sufficient  estate  to  enable  him  to  do  so,  ana . 
does  not  alter  the  rules  of  evidence  in  the  case  of  a  recovery, 
suffered  by  a  tenant  hi.  tail  ip  remainder  during  the  enbteaoe  of 
the  estate  for  life.  In  su(;h  case  if  the  possession  has  long  gone 
according  to  the  recovery,  a  surrendef  of  die  lifh  estate  will  be 
presmned ;  but  if  dvpntedreceiitly  after  the  death  erf  idM  |>eiBon 
who  was  entitled  to  lipid  without  the  aid  of  the  recovery,  it  will 
not.    Bridges  v.  Duke  ofChandos^  2  Burr.  1065. 

strong 
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Cb.  I.        strong  evidence,  to  show  that  the  deed  had  been  de« 
Fre$umptieoe    parted  from,  and  some  subsequent  grant  made  au- 

]^   thorizing  such  mode  of  cutting  by  the  tenant  of  the 

*  Blackctt  v      particular  estate'.    So  the  production  of  an  original 
Lowes,  lease  for  a  long  term,  and  proof  of  possession  for 

S€?**^*liu.  »evettty  years,  has  been  held  sufficient  evidence  of 
s  Earl  dem.  ^^  assignment  ^ ;  and  possession  for  twenty  years, 
Goodwin  v,  and  an  assignment  of  an  old  term  of  two  thousand 
imB*'^'^  ^  yearaf  sufficient  to  presume  the  original  grant  of  the 
<  Denn  dem.  term  >.  In  like  manner  if  a  landlord  give  a  receipt  for 
[  H  ]  rent  due  at  Michaelmas,  and  afterwards  claim  rent 
^^^IJ^*'  due  at  Lady-day  preceding,  it  furnishes  a  still 
Cowp.  595.      stronger  presumption  that  such  preceding  rent  has 

been  paid ;  and  where  a  stale  demand  is  made  in  a 
court  of  justice,  the  very  circumstance  of  its  coming 
late,  in  all  cases  inclines  the  mind  to  suspect  that  it 
has  not  a  just  foundation,  and  in  many  has  been 
taken  as  complete  evidence  of  the  non-existence  or 
payment  of  it ;  but  these  latter  cases  resting  on  pre- 
sumption, and  not  on  positive  proof,  very  slight  evi- 
dence is  sufficient  to  rebut  and  overturn  them,  and  to 
call  on  the  different  parties  to  establish  their  respec- 
tive rights  by  the  ordinary  rules  of  evidence. 

Where  a  bond  has  not  been  put  in  suit,  or  interest 

paid  upon  it,  for  twenty  years,  the  law  calls  upon 

the  obligee  to  give  some  reason  for  the  delay,  and  in 

default  of  his  doing  so,  presumes  that  it  has  been  paid; 

and  the  same  rule  applies  to  a  sdre  facias  brought 

Wale  1  Biac    ^^^  execution  on  a  judgment^;  but  in  the  case  of  a 

53a-  small  demand,  which  the  party  had  no  particular 

iCampb.  37.    interest  to  collect,  the  rule  does  not  apply,  and  there- 

Curteis  and      fore  it  has  been  held,  that  mere  length  of  time,  short 

Md^'and'^*^  of  the  statute  of  limitations,  unaccompanied  by  other 

another,  K.  B.  circumstances,  is  not  sufficient  to  found  a  presump- 

aft.M.T.  1796^.  ^^^  ^f  ^  release  of  a  quit-rent^. 

a    ^  1.1     III m^   M  - 

Kn^^wp.       In  ^®  ^••^  ^^  *®  bond,  the  payment  of  interest, 
914-  or  any  other  sufficient  reason  why  the  action  was  not 

sooner 
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sooner  brought,  would  be  an  answer  to  the  presump*        ch.  I. 
tion  which  would  otherwise  arise  from  the  length  of    Prtma^ice 
time;  but  the  mere  fact  of  the  defendant  having      ^^f^^^^- 
been  in  embarrassed  circumstances  without  more,  is  """"^'^''—^ 
not  sufficient  to  excuse  the  delay '.    The  fact  of  in-  >  Williaume 
teres!  haying  been  paid,  would  be  sufficiently  proved  ^'p^^*> 
by  a  receipt  for  it  in  the  hand-writing  of  the  creditor  ,  ^^^    \2a 
himself  endorsed  on  the  bond,  before  the  time  when  Banington, 
the  presumption  was  likely  to  arise,  because  then  he  ^  ^^  ^^- 
had  no  interest  in  making  such  endorsement  \  but  if  1379^  5.  qJ°^ 
made  after  that  time,  it  would  be  no  evidence  >.  s  TWner 


thus  stated  the  general  rules  applicable  to  v.  Crispy 

every  species  of  evidence,  as  well  written  as  parol,  videWuhiiii> 

I  shall  now  proceed  to  give  them  a  distinct  and  ton  v.  Brynifir^ 

separate  consideration.  Appendu. 


(    30    ) 
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[  a6  J  OF    WRITTBK    EVIDENCE. 

WjtiTTBN  evidence  has  been  divided  by  Lord 
Chief  Baron  Gilbert  into  two  classes;  tke  one  tbat 
which  is  public^  the  other  private ;  and  this  first  has 
been  again  subdivided  into  matters  of  rocordy  and 
others  of  an  inferior  nature.  I  shall  follow  these 
dtvisionsy  and  treat  of  each  in  its  order. 

* 

SECTION  I. 

Of  Records. 

Ch.  II.  s.  1.        The  memorials  of  the  legislature,  such  as  acts  of 
JudgmefUt  and  parliament  (a),  and  judgments  of  the  king's  supe- 

lutment.  "Or 


(a)  Of  acts  of  poriiament  the  law  makes  a  distinction  between 
those  which  are  public,  as  concerning  the  realm^  all  spiritual  per- 
sonsy  all  offices,  and  the  like,  and-uiose  which  settle  the  private 
rights  of  individuals  or  particular  places,  and  which  are  therefore 
culed  ortmte.    The  former  are  not,  correctly  speaking,  the  sub- 
ject of  proof  in  any  court  of  justice,  for,  being  the  law  of  th^  land^ 
they  are  supposed  to  be  known  to  every  man :  and  therefore  the 
printed  Statute  Book  is,  on  all  occasions,  referred  to,  not  as  evi- 
r  27  1        uence  to  prove  that  of  which  every  man  is  presumed  to  be  already 
*-      '    -*         conusant ;  but  for  the  purpose  of  refreshing  the  memories  of  those 
who  are  to  decide  upon  them.    But  private  acts  of  parliament  not 
concerning  the  pubhc,  are  not  considered  as  toons,  out  foctSy  and 
therefore  must  be  proved  like  other  records  which  concern  private 
rights,  by  copies  from  the  parliament  rolls ;  for  the  printed  sta- 
tutes are,  in  this  respect,  only  private  copies,  and  consequently 
no  evidence  of  the  fact.    In  one  case  Lord  C.  B.  Parker  per- 
mitted the  printed  statute  touching  the  College  of  Physicians^ 
which  is  a  private  act,  to  be  read  in  evidence  from  the  Statute 
Book  printed  by  the  king's  printer;  but  the  g^eral,  indeed  wii- 
•versal  practice,  is  to  prove  examineid  copies.  Vide  Gilb.  Law.  £v. 
•    lo,  13.    To  prevent  this  inconvenience,  the  legislature  frequently 
declares,  that  acts  in  their  nature  private,  shall  be  deemed  public, 
which  enables  judges  to  consider  them  as  laws,  and  thereby  pre- 

vent» 
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rior  courts  of  justice  are  denominated  record^^  and    ch.  II.  s.  t. 
are  «o  respected  by  the  law^  that  no  evidence  what-  JuigmtfUi  and 
ever  can  be  received  in  contradiction  of  them  (6) ;  but    ^^^^^^' 
being  the  precedents  of  the  law  to  which  every  maa  . 
has  a  right  to  have  recourse,  they  are  not  pennitted  Gilb.  Iaw  Etj 
to  be  removed  from  place  to  place  to  serve  a  private  7  Coke  lit. 
purpose;  and  are   therefore  proved  by  copies  of       ' 
them,  which  in  the  absence  of  the  original,  is  the       [  28  ] 
next  best  evidence. 


fonts  the  aaceflsitv  of  evidsnoe  to  prove,  or.Bpeoial  plcBding  to  faf 
troduce  them  to  the  notice  of  a  court  of  justice ;  and  with  the  like 
view  the  statute  49  Geo.  3?  c>  9^9  9<  9y  enacts,  that  copies  of  the 
statutaa  of  Great  Biitam  ioA  IreUttkd  prior  to  the  union  of  thoee 
coimtiieiy  printed  by  the  printer  duly  authorized^  shall  be  received 
as  coDclustye  evidence  of  the  several  statutes  in  either  kingdom. 
For  particular  instanoet  of  what  laws  are  eoDflidered  as  pubHc,  and 
what  otfaerwiae,  VMfe  Bol.  N.  P,  aa^  &c, 

(6)  Bj  the  practice  of  the  courts  at  Westminster,  all  writs  issued 
in  vacatioQ,  aiv  tested  as  of  a  da^  in  the  pfecedi^  term ;  and  wheii 
•ninaeisiiiadeapinaproGeedmg,l^tMlV  thepbiatiffis  stated  to 
have  brought  his  oill  into  court  on  the  first  day  of  the  term,  or  of 
the  term  generally,  which  signttes  the  sittne  tfting.  It  was,  for  some 
tnney  dovbied  wbetfaer  the  partifls  were  sot  estopped  by  this  fiction^ 
from  showing  the  exact  dav  when  the  suit  was  commenced ;  but  it 
was  afterwards  determined,  that  where  it  became  necessary  for  the 
pntpoBCs  of  justice,  to  show  the  day  wheti  the  writ  in  fact  issued^ 
either  party  might  do  so;  and  therefore^  wherever  the  defendant 
pleads  a  tender  before  the  exhibiting  of  the  bill,  or  that  he  did  not 
pfomise  within  six  yean  next  befote  ffaat  tiaey  the  plaintiff  Any 
set  forth  in  his  replication  the  day  on  which  the  writ  was  sued  out, 
and  state  that  the  tender  was  not  made  before  that  day,  or  that  the 
deftodant  prDinised  within  not  yean  befbreit;  and  in  hke  m&nnery 
if  the  plainriff  's  cause  of  action  accrue  within  the  term,  the  day 
may  be  proved,  by  the  production  of  the  writ  by  the  plaindff,  or  a 
copy  of  the  pTtfctpe,  after  notice  to  produeeit,  by  the  defendant. 
V^jde  JohMom  v.  Smithy  2  Burr.  950 ;  Monit  v.  Pugh,  3  Burr.  1241 . 
But,  in  general,  the  filing  of  the  bill  is  considered  as  tbe  commence- 
ment of  the  suit,  and  tiverefere  the  plaintiff  may  etve  evidence  of 
any  cause  of  aodon  arising  beftune  it,  thou§^  after  the  writ  sued  out, 
Fotter  V.  Bonner,  Cowp .  454 ;  and  this  in  bailable  as  well  as  other 
actions.'  Besi  y.  Wilding, 'J T. Rep.  4. 

An  officer,  whose  business  it  is  to  keep  theneeids,  may  be  ex« 
amiaed  as  to  the  condition  of  them,  but  not  as  to  the  matter  of 
the  reooid.  LeighiaH  v.  Lnghton,  1  Stca.  21a  And  if  words  have 
been  struck  out,  vfWoh  reikder  a  retold  erroneoos,  witnesses  may 
be-eiamined  to  show lliat  such  words  weve  improperiy  straok  out; 
but  not  to  fidsiiy  the  neord,  by  showing  that  an  dtemtion,  whei». 
by  the  vSoord  vns  msde  eomct,  «iras  improperiy  marie.  Dkkmn 
V.  Fiiktr,  1  Black.  664;  4  Burr.  3267,  S.  C. 

These 
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Ch.  II.  s.  1^  These  copies  are  of  three  kinds;  ist.  Such  as  are 

Eianplifiok-  exemplified  under  the  great  or  broad  seal,  which  by 

&wrfi  Copiei,  virtue  of  that  seal,  become  themselves  records  (c), 

and  can  only  be  of  proceedings    in    the  court  of 

Gib.  Law  £v.  Chancery,  or  those  of   the  other  courts  returned 

14^3  Inst.  i:^^^y  ^^trtiorari. 

sdly,  An  exemplification  under  the  seal  of  the 
court,  in  which  the  proceedings  are: 
[  ag  ]  Or,  lastly,  a  copy  examined  with  the  original  by  a 

?^nt  sa'*'  witness,  and  proved  by  him  on  oath.    As  to  the 

mode  of  examination  a  distinction  has  been  taken  be- 
tween an  examination  by  the  witness,  assisted  by  the 
officer  having  the  custody  of  the  original  record,  and 
an  examination  between  two  strangers.  In  the  former 
case  it  is  sufficient  for  the  witness  to  prove  that  the 
paper  offered  in  evidence  agrees  with  what  the  officer 
read  as  the  contents  of  the  record ;  but  in  the  other 
case,  the  two  persons  examining  should  change 
papers  and  read  diem  alternately,  so  that  the  vritness 
may  be  certain  that  the  original  was  truly  read  to 
him,  which  the  court  will  not  presume  to  be  the  case, 
when  the  person  reading  was  a  mere  stranger,  and 
not  in  the  performance  of  any  duty  cast  upon  him  by 
his  office, 
Tidd't  Pract.  An  exempUfication  under  the  ccreat  seal  is  the  only 
«v',  3a  eoK.     evidence  where  the  record  itself  is  put  in  issue,  by  a 

plea  of  a  nul  tiel  record  in  another  court  equal  or  in-, 
ferior  to  that  which  gave  the  judgment;  but  if  the 
record  be  put  in  issue  in  an  action  depending  in  a 
court  superior  to  that  in  which  it  is,  the  superior 

(t)  Letten  paiaU  beiu  under  the  sroat  seal  are  also  matters 
of  recofdy  and  are^  therefore,  read  wiuoiit  further  proof;  and  bv 
Stat.  3  &  4  Edw.  6,  c.  4,  and  13  £liz.  c.  6,  patentees,  and  aU 
claiming  under  them,  may  make  title,  by  showmg  the  exenwlifi- 
cation  or  constat  of  Uie  roll.  These  statutes  wve  been  held  to 
extend  to  all  the  king^s  patents  wfakh  concern  lands,  privilm^  or 
other  thing  nanted  to  a  subject,  corporation,  or  any  other.  P^ge^B 
case,  5  Co.  Kep.  53. 

court 
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court  may  itself  issue   a  certiorari  to  the  inferior    Ch.  ILt.  i. 
court  to  certify  it ;  and  if  a  record  of  the  same  court     Exemplifka- 
be  denied^  the  record  itself   is  inspected   by  the    SaomCopki, 
judges.    When  the  record,   being  merely  induce-  ,■ 
meat  to  the  action ,  forms  a  part  only  of  the  evidence 
to  the  jnry^  the  examined  copy  is  considered  as  suf- 
ficient evidence  of  it;  but  no  copy  of  that  so  ex- 
aminedy  however  authenticated,  is  admitted }  for  if  Gilb.  Law  Ev. 
the  party  has  the  first  copy,  and  by  oath,  or  other-  ^' 
wise,  proves  that  to  be  a  true  copy,  then  the  second 
is  useless,  and  if  only  that  is  produced/  then  the 
first  not  being  there  to  be  sworn  to,  it  does  not  ap« 
pear  that  it  is  a  true  copy.  In  some  cases,  however, 
when  it  has  been  clearly  shown  that  a  record  once  Gilb.  Law  £t. 
existed,  which  has  been  since  destroyed,  much  in-  ^^' 
ferior  evidence  of  its  contents  has  been  admitted, 
especially  in.  cases  where  the  record  is  only  induce- 
ment to  an  action.  Thus,  in  ejectment  for  a  rectory, 
to  which  a  recusant  had  presented,  the  record  of  his       [  30  } 
conviction  being  destroyed  by  fire,  it  was  permitted 
to  be  proved  by  the  estreats  in  the  Exchequer:  but 
m  these  cases,  the  most  strong  and  satisfactory  evi^ 
dence  is  required;   the  collateral  evidence  should  S*^**'*;!- ^ 
prove  the  same  facts,  as  the  regular  evidence  would  323,    ' 
if  in  existence ;  and,  therefore,  where  the  estreat  and 
presentment  were  of  the  same  assizes,  it  was  held  to 
be  no  proof  of  a  conviction,  for  the  stats.  23  Eliz. 
c  1,  and  29  Eliz.  c.  6,  direct  proclaination  to  be  made 
at  the  assizes  where  indicted,  and  for  the  person  to 
render  himself  before  the  next  assizes,  and  therefore 
he  could  not  be  convicted  at  the  same  assizes.  This 
species  of  evidence  can  be  applicable  to  those  caseg 
only,  where  very  ancient  records  are  lost;    for   if 
a  recent  roll  be  lost,  and  its  contents  can  be  as-  Douglasv.Yal- 
eertained,  the  court  will  permit  a  fresh  one  to  be  lop>  ^  Burr, 
engrossed. 

D  Copies 
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Ch.  II.  s.  1.        Copies  of  judgments  musty  in  general,  be  stamped' ; 

ExempUfica-    but  it  has  been  held,  that  no  stamp  is  necessary  on  a 

sJorn^^    copy  of  the  minutes  of  a  judgment  in  the  House  of 

. Lords* 

>  Jones  V.  Ran-      The  exemplifications  or  copies  under  seal,  are  con- 
dall,Cowp.i7.  gj^j^  as  of  higher  authority  than  any  sworn  copy, 

for  the  courts  of  justice  which  put  their  seab  to 
them,  are  supposed  to  be  more  capable  of  examining 
them,  and  more  critical  and  exact  in  their  examina- 
tion, than  any  other  person  is,  or  can  be ;  and,  there- 
[  31  ]      fore,  no  other  proof  is  necessary  of  such  copies,  than 
'  Gilb.  Law     the  production  of  them^,  for  the  courts  under  whose ' 
£v.  14. 19-       seals  they  are  authenticated  making  a  pari  of  the 

law  and  constitution  of  the  country,  their  seals  are 
supposed  to  be  already  known  to  every  parson,  like 
every  other  part  of  the  law ;  and,  for  the  same  reason, 
the  seal  of  a  court  constituted  by  act  of  parliament, 
'OliTev.GwiD,  as  the  Great  Sessions  in  Wales,  or  a  county  palatine. 

Hard  its.       ^®'  ®^  ^^®^^»  sufficient  proof  of  the  record' it  autheii- 

S.  c'  ticates^ 

Proof  by  Office      Something  similar  to  exemplifications  under  the 

^^^'  seal  of  a  court,  are  what  are  denominated  office 

copies  of  its  proceedings,  granted  out  and  authen- 
ticated by  an  officer  appointed  by  the  law  for  that 
purpose.  There  are,  however,  but  few  instances  in 
which  an  officer  is  so  entrusted,  and  though  in  cases 
I  where  h^  is,  the  law,  on  account  of  the  confidence 

reposed  in  him,  receives  his  copy  without  further  evi- 
dence ;  yet,  where  that  trust  does  not  form  part  of 
the  duty  of  his  office,  his  certificate  is  no  more  than 
that  of  any  other  private  person,  and  gives  the  copy 
certified  no  credit  whatever. 

Thus,  though  in  every  instance,  where  any  copy 
of  a  proceeding  is  granted  out  by  an  officer  of  the 
court,  as  copies  of  proceedings  in  Chancery,  in  the 
Crown  Office,  &c..it  is  commonly  called  an  office  copy, 

and 
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and  such  copy  is,  for  the  sake  of  convenience,  per-    ch.  II.  s.  i. 
mitted  to  be  read  in  any  part  of  the  same  cause ;  it    Ogke  Copk». 

is  not  legally  evidence  before  another  court.    The  

office  copies  of  the  bill  answer,  and  depositions  are      C  3^  ] 
read  in  the  Court  of  Chancery  without  further  proof; 
but  at  common  law  they  are  no  evidence,  unless  ex- 
amined and  proved,  because  the  officer  is  not  en-  Gilb.  Law  £v. 
trusted  by  the  law  to  authenticate  such  copy.    The  ^  f^?^ 
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durogmph  of  a  fine,  or  the  endorsement  on  a  deed       *   *   *    7* 
by  the  proper  officer,  of  its  having  been  enrolled, 
are  good  evidence  of  the  fine  having  passed^  or  the 
deed  having  been  enrolled,  without  proving  them 
examined ;  for  the  officer  is  appointed  by  law  to  give 
out  the  copies' in  the  one  instance,  and  the  certificate 
in  the  other.    So  an  endorsement  of  n  deed  having  Kinnenly  «. 
been  enrolled  by  the  auditor  of  the  Dutchy  of  Lan^  ^iP®>  ^^^• 
caster,  pursuant  to  a  clause  in  the  deed  is  good  evi- 
dence of  the  enrolment.    But  an  endorsement  on  the 
fine,  by  the  same  officer  who  made  out  the  chiro-  Gilb.  Law  Ev. 
graph,  that  proclamations  had  been  made,  is  no  evi-  ^u  ^^' 
dence  of  such  proclamations :  because,  though  the 
chifographer  is  authorized  to  make  copies  of  the 
agreement  filed  of  record  for  the  parties,  yet  the 
statute  which  gives  that  authovity,  does  not  appoint 
him  to  copy  the  proclamations.    To  prove  tiiese, 
therefor^,  the  copy  must  be  examined  with  the  re- 
cord, and  proved  as  in  other  cases.    So  a  copy  of  a 
judgment,  made  by  the  clerk  of  the  Treasury,  must^ 
nevertheless,  be  examined  with  the  original  record ; 
and  if  a  deed  he  la9t{d),  and  a  copy  made  out  firom  the 
enrolment,  and  offered  to  a  jury  as  the  next  best  evi-       [  33  1 
dence  the  case  will  admit  of,  it  should  be  examined 
with  the  enrolment,  and  proved  by  a  witness :  for 
though  the  stat.  a6  Hen.  8,  c.  i6,  aulliorizes  the  clerk 
to  certify  the  enrolment,  he  is  not  entrusted  to  give 
out  copies.    The  clerk  of  the  rules  is  appointed  to 

D  2  make 
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Ch.  IT.  s.  f .  make  out  the  rules  of  the  court,  and  airthenticate 
Thewhokmuu  them,  and  therefore  a  rule  produced  under  his  hand^ 
^^  '  is  sufficient  without  proving  it  examined  with  the 
» Selby  V.  Har-  entry  in  the  books' :  and  in  like  manner  a  copy  of 
lis,  1  Lord  depositions  sworn  at  a  judge's  chambers,  delivered 
Raym.  745  ^^^  j^y  ^^  judge's  clerk,  and  attested  by  his  signa- 
ture, is  sufficient  without  examination  witli  the  ori- 
'Dimtant^.  ginal  deposition^.  But  where  the  examination  of  a 
Cwnob  101     *^ld^e^  ^^  h^Gn  taken  by  two  magistrates,  touching 

his  settlement,  it  was  held  that  the  signatures  of  the 
magistrates  should  be  proved,  notwithstanding  the 
mutiny  act  makes  such  examination  evidence  of  his 
'Rex«.Bolton,  settlement'. 

JJ^E^r       Itw>  ia  general,  a  rule,  that  before  exemplifica- 
13.  .  tions,  or  other  copies  of  records,  are  made,  the  re- 

&*  Ald.^2i*J    cord  should  be  drawn  up  in  form,  for  though  by  the 

practice  of  the  courts  at  Westminster,  the  party 
may  take  out  an  execution  immediately  the  judgment 
paper  is  signed  by  tbe  officer  of  the  court;  yet  it  is 
not  a  perfect  and  permanent  record  till  brought  iato 
court,  and  there  filed  as  a  memorandum  or  roll :  till 
that  is  done  it  is  transferrable  to  any  place,  aad  so 
does  not  come  within  the  reason  of  the  law,  which 
Ev.  23.  ^  permits  a  copy  to  be  given  in  evidence  ♦.  But  when, 
[  34  ]  ^f  ^^  practice  of  the  court,  the  minutes  are  con- 
sidered as  the  judgment  itself,  and  it  is  not  usual  to 
make  any  further  entry,  copies  of  such  minutes  may 
be  given  in  evidence,  as  is  always  done  in  the  case 
of  minutes  of  the  House  of  Lords  of  the  judgment 
given  by  them  on  an  appeal  from  the  Court  oi  Chaa- 

•  Jones  V.  Ran-  eery  ^  •  , 

,Cowp.  17.      f^^^  record  being  so  completed,  the  whole,  and  not 

a  part  only,  must  be  exemplified  or  copied,  in  cmler 

thatt  the  court  may  be  in  possession  of  the  foil  effect 

of  it ;  for  a  partial  extract  may  bear  a  very  different 

c  3  Inst.  173.   import  from  tbe  whole  taken  together  ^ :  but  in  cases 

Gilb.Law£v.  of  public  conc^TQi  8uch  as  the  minister's  return  to 

'7  as-  the 
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die  commission  in  Henry  the  EightVs  time  to  in-    Ch.  II.  s.  i. 
quire  into  the  value  of  livings,  so  much  as  relates  to  -^ganutwhom 
the  particular  matter  in  dispute  is  sufficient,  without  civUsuU  it  eoi- 
proving  the  oomm«8sion\                                              f^^nce,  and  kt 
Having  Uius  shown  how  a  record  is  to  be  proved,  ^_ 


the  next  object  of  inquiry  will  be^  against  whom  it  is  i  p^^  Hard«r. 
evidence,  and  to  what  extent.    It  is  an  established  C.  in  Sir  Hugh 
rule  of  law,  that  a  fact  which  has  once  been  directly  ^  ^^* 
decided  shall  not  be  again  disputed  between  the  Bui.  N.  P. 
same  parties ;  and  therefore  a  judgment  of  the  same       ' 
court,  or  oneof  concurrent  jurisdiction,  whether  upon 
verdict,  demurrer,  or  by  default,  if  directly  npon  the 
point,  may  be  pleaded  in  bar  in  cases  where  special 
pleading  is  required,  and  in  other  cases  given  in  evi- 
deace  on  the  general  issue  (e),  as  conclurive  between 
the  parties  npon  the  same  matter  coming  either       [  35  ] 
dire<^y  or  incidentally  in  question*.  '  '  Vide  ii  St. 

Thos  a  judgment  for  the  recovery  of  a  debt  is  ^^'  ^^' 
conclusive  evidence  of  its  existence  against  the  party 
to  such  judgment  and  his  representatives;  and  a 
man  who,  on  being  sued,  gives  a  cognovit  for  the 
debt ',  or  pays  money  into  court  \  or  suffers  judgment  '  Marriot  v. 
by  default,  wiU  not  aRerwards  be  permitted  to  re-  ?.'^*"^. 
cover  back  th^  money,  though  he  can  show,  by  the  4  Vauehan  v. 
clearest  evidence,  that  he  has  paid  it  before ;  and  Barnes,  a  Bos. 
even  if  no  judgment  be  signed,  or  formal  act  done  ^^ 

(0)  In  VooeiU  ▼.  Wynck,  2  Bam.  &  Aid.  €63,  the  court  held 
that  to  make  a  former  verdict  conciusiye  in  any  case,  it  should  be 
pleaded  bj  waj  of  estoppel,  and  that  if  not  so  pleaded  it  could  only 
be  left  to  the  jmjr  as  evidence,  but  not  as  Goadusive  of  the  right. 
To  this  decision,  however,  may  be  opposed  the  cases  of  Hitchem 
r.Camp^U;  3  Black.  837;  3  Wils.304,  S.  C;  Budd  v.  Randall, 
3  Bitir.  IS53;  andSeott  v.  Shtmwanj  a  Blad^.  977,  which  are 
stated  in  the  following  pages.  It  is  also  to  be  observed  that,  ac- 
coniingto  the  cases  of  dir  JFWd.  T^lyn  v.  Haynet,  3  East,  36,  and 
^£kt  V.  RoKf  5  Taant.  705,  the  judsment^in  the  above  case  would 
not  have  been  conclusive  if  pleaded;  being  only  a  verdict  on  the 
general  issue  in  an  action  on  the  case,  when  the  question  of  right 
was  never  pointedly  put  in  issue.  In  most  of  the  cases  cited,  post, 
p.  [75L  the  judgments  which  were  held  to  be  conclusive  were  not 
pleaded. 

D  3  *    in 
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Ch.  II.  1. 1,  in  consequence,  but  a  party  on  being  sued  %  or  a 
JvdffmefUt  m  tenant  when  distrained  on*,  pays  the  money  demanded 
Cml  Actum.  ^^  j^j^^  protesting  at  the  same  time  that  it  is  not  due; 

""btowdv  ^^^  ^®  ^^^  ^^  ^^^  permit  him  to  recover  back 

M^Klnnally,  money  so  paid  in  the  course  of  a  legal  proceeding. 

1  Eip.Cas.  j^  ^j^^^  indeed  held  in  one  case ',  that  where  money 

9  ](^^53  9,  had  been  recovered  against  conscience  in  a  court 

Hall,  1  Esp.  not  of  record,  an  action  as  for  money  had  and  re-* 

Cm.  84.  ceived  might  be  brought  to  recover  it  back ;  but 

Mad&rifui  2  ^®  authority  of  this  case   has  been  since  much 

Burr.  1009.  questioned  \ 

*  Vide  a  H.  In  like  manner,  as  the  judgment  concludes  the 

7  T.  Rep.^a69.  ^^^^^^^^^  ^^^  disputing  the  debt,  it  precludes  the 

plaintiff  from  recovering  a  larger  sum  of  money  than 
has  been  awarded  him ;  and  therefore  if  a  plaintiff 
claiming  a  debt  composed  of  different  items,  attempt 
to  prove  the  whole,  and  fail  as  to  part  of  it,  he  will 
not  be  permitted  at  a  future  time,  when  possessed  of 
{  36  1  better  evidence,  to  recover  that  part ;  but  the  de- 
fendant may  plead  the  judgment  in  bar,  and  it  will 
be  conclusive  evidence  for  him.  But  if  the  plaintiff 
never  attempted  to  give  this  part  of  his  demand  in 
evidence  he  will  not  be  estopped  by  the  record,  from 
proving  that  fact,  and  recovering  the  remainder  of  his 
debt;  though  the  declaration  in  the  first  action  con- 

*  Seddon  9      tained  counts  adapted  to  that  part  of  his  demand  ^. 
R«p  m  When  a  judgment  as  to  personal  property  is  given 

fbr  the  defendant  on  the  merits  of  the  case,  it  pre- 
cludes the  plaintiff  from  making  a  firesh  demand, 
either  in  the  same  form  of  action,  or  in  any  other  of 
equal  degree;  and  therefore  where  A.  brought  an 
action  of  trover  to  recover  personal  property,  and  a 
verdict  was  given  against  him  on  the  merits,  this 
verdict  was  held  to  be  concbuive  evidence  in  an  action 
of  assumpnt  by  him  for  money  had  and  received,  to 
C^*^S  ^'  ^^^^^^  ^®  money  produced  by  the  goods  ^ ;  for 
piacTsay.       though  a  difierent  form  of  action  it  was  still  one  of  the 

same 


KECOBBS.  OQ 

same  d^ree,  it  wag  the  same  question  of  property,     ch.  II.  s.  i. 
asd  the  judgment  was  directly  on  the  point.    So    Judgments  tn 
where  to  an  action  of  trespan  the  defendant  pleads   ^^  ^^^^*^- 
to  the  merits,  and  on  deinurrer  to  the  plea,  judgment 
is  given  for  him;  this  operates  as  a  bar  to  an  action 
of  Ifwer  for  the  same  taking,  and  may  be  pleaded 
to  such    action',  or,  perhaps,   according   to   the   >  Ferrer's  case, 
modem  rules  of  pleading  in  that  action,  giyen  in  ^  ^^*  7-  ^^•' 
evidence  on  the  general  issue.    But  had  the  first       r  o..  ^^ 
action  failed  through  any  error  or  misconception  of  Cro.  £liz.668, 
the  form  of  action,  or  misprision  in  the  pleadings,  ^'  ^* 
then  the  judgment  would  not  have  barred  the  sub- 
sequent action^;  but  the  plaintiff  might,  in  case  it  had  *  Lechmere  v. 
been  specially  pleaded,  have  traversed  the  averment  y'^^J^^ 
of  the  cause  of  action  being  the  same. 

The  cases  above  referred  to  arose  on  questions 
respecting  personal  property,  but  the  same  rule  holds 
in  actions  which  concern  real  estates.    If  a  dispute 
arise  respecting  lands,  and  any  fact  come  directly  in 
issue,  the  finding  of  a  jury  on  that  fact  is  received 
as  evidence  of  it  in  any  future  dispute  between  the 
same  parties  or  others  claiming  under  them,  though 
in  respect  of  other  lands ' ;  and  if  in  an  action  of  » Lewis «. 
trespass  the  right  to  an  easement  in  land,  or  to  any   p'^^^'^Ji^' 
part  of  the  land  itself,  be  put  on  the  record,  traversed,   n.P.  232,  S.C. 
and  found  against  the  party  pleading  it,  such  finding  ^^^  Shei^ 
is  coticlusive  against  the  right,  and  if  the  same  plea  ' 

be  pleaded  to  another  action,  may  be  replied  by 
way  of  estopped.     But  though  a  judgment  in  one  ^Outremr. 
action  is  conclusive  evidence  in  all  others  of  the  same  ^^^^'  ^ 
degree,  it  does  not  operate  as  a  bar  to  any  other  of  a 
higker  nature  than  that  in  which  it  was  given^;  nor  *  Vide  Femurs 
will  it  in  any  case  be  conclusive,  unless  the  point  be  «8«r6=Co.7. 
directly  raised ;  and  therefore  the  judgments  in  mere  « <..  ^    « 
possessory  actions,  where  the  defendant  pleads  the  JgvelyD  v, 
general  issue,  and  the  question  of  right  is  never  Himies,  cited 
pointedly  in  issue  ^,  as  in  actions  for  disturbanoej  mjiJ^.  Rose, 

D  4  ejectment,   5X811111.705. 
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Ch.  II.  s.  I.  ejectment,  8tc.  though  a  degree  of  evidence,  as  to 
Judgments  t»  the  right,  are  never  so  conclusive  as  to  bar  other 
CioUActumi.   ^^^^^  ^y  preclude  another  defence  of  the  same 

nature. 

It  must  always  be  remembered,  that  it  is  against 
the  party  to  an  aotion,  or  one  claiming  under  him 
{  3^  ]      only,  that  a  judgment  is  evidence.    Against  third 
persons,  a  verdict  or  judgment  in  a  civil  iase,  is  no 
evidence  whatever;  for  the  first  principles  of  natural 
justice  require  that  a  man  should  be  heard  before  tus 
cause  is  decided,  and  if  he  were  to  be  bound,  or  in 
the  least  degree  prejudiced  by  a  verdict  where  he 
-Iiad  no  opportunity  of  cross-examining  the  witnesses, 
it  would,  in  effect,  be  overturning  this  most  salutary 
rule  of  jurisprudence. 
Oilb.  Law  £v.       In  general,  too,  the  benefit  of  the  rule  is  mutual ; 
^'  and  therefore,  if  in  a  suit  between  A.  and  JB.  a  ver- 

dict pass  for  A.,  C.  who  was  no  party  to  the  cause, 
is  not  permitted  to  give  this  in  evidence  against  JB. 
in  any  fiiture  action  there  may  be  between  them ;  for 
it  would  be  unjust  to  suffer  that  to  be  given  in  evi- 
dence against  a  man,  from  which  he  could  not  have 
derived  any  benefit;  but  this  general  rule  is  liable 
to  exception,  in  cases  where  a  man  is  privy  in  estate 
with  the  person  who  recovers  the  verdict,  for  in  such 
case  the  verdict  will  be  evidence  for  him,  though  he 
^ould  not  have  been  bound  by  it,  had  it  be^i  the 
other  way. 
t  99  3  Thus,  if  there  are  several  remainders  in  the  same 

deed,  and  he  who  is  in  possession  recovers  a  verdict 
in  an  action  brought  against  him  for  the  land,  ano- 
ther remainder-man  may  give  this  verdict  in  evidence 
Vide  Pike  «.  Jq  another  action  against  him,  at  the  suit  of  the  same 
Lord  lUym.  plaintifi';  for  had  the  verdict  been  against  the  termor, 
73o^dKttsh-  the  remainder-man  would  have  been  dispossessed. 
Countess  of  ^  ^^  there  beefti  a  verdict  for  the  tenant  for  life,  in 
Petiiibroke,       ejectment,  where  no  aid  can  be  prayed,  it  seems  that 
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die  reyenioner  might,  neverthelesa,  give  this  verdict    ch.  II.  s.  i. 
in  evidence,  because  he  would  have  been  prejudiced   Judemaii»  m 
by  such  verdict,  for  his  reversion  would  have  been  ^      -^c/ioia. 
turned  thereby  into  a  naked  right.   Of  this,  how-   •"— "— "^ 
ever.  Lord  Chief  Baron  Gilbert  (page  35)  makes 
a  quar€f  and  the  point  seems  never  to  have  been  de- 
cided (/). 

But  when  it  is  said  that  a  verdict  is  not  evidence  for 
or  against  one  who  is  not  party  to  a  cause,  it  is  not 
to  be  understood  that  a  man  who  merely  uses  the       [  40  ] 
name  of  another  for  his  own  benefit,  is  not  bound  by 
the  verdict  which  is  given  against  him.    Courts  of 
justice  in  these  cases,'  will  take  notice  who  is  the 
real  plaintiff  or  defendant  in  a  cause;  and  therefore,  Gilb.Law£T. 
if  a  man  bring  an  ejectment  in  the  name  of  another,  35- 
as  his  lessee,  he  being  in  fact  the  real  plaintiff  in 
the  cause,  the  verdict  is  evidence  for  cht  against  him, 
in  an  ejectment  brought  in  the  name  of  another 
plaintiff,  on  his  demise ;  and  in  like  manner  a  re-  Kinnersley  v, 
covery,  in  an  action  of  trespass,  against  one  who,  Orpe,Dougl. 
justified  as  servant  of  il.  id  admissible,  though  not      '' 

(/)  In  Com.  Dig.  Evid.  (A.)  5,  it  is  said,  '^  A  verdict  for  or  against 
the  ptaintiff,  widi  proof  of  the  evidence  by  him  dven,  shall  fa«  evi- 
dence in  an  action,  h^  anoiber^  ag^st  hhn  for  Uie  same  thing ;  as 
in  an  action  by  a  common  carrier  for  eoods  delivered  by  mistake, 
a  verdict  for  or  a^nst  the  plaintiff,  with  the  proof  by  him  given, 
shaH  be  evidence  m  an  action  by  the  owner  asiinst  the  carrier  for 
the  same  goods/'  Per  Holt,  at  Guildhall,  14  W.  3.  Mr.  J.  Buller, 
(N.  P.  p.  243),  mentions  the  same  case,  but  it  seems  there  that 
tlw  veraict  was  not  given  in  evidence,  as  the  verdkt  rfajmy  deter* 
mmtK^  mufpomtf  but  as  evidence  of  a  confession  on  record  by  the 
earner,  that  he  had  the  goods  of  the  person  who  afterwards  so 
bcoDgfit  the  action,  and  to  la^  a  gtound  for  proving  what  a  de- 
ceased witness  swore  ;  though  it  should  seem  that  the  last  part  of 
the  evidence  would  be  objectionable,  if  as  we  have  heretofore  seen, 
and  abail  have  occasion  to  state  hereafter,  the  objection  to  a  pro- 
ceeding iater  alios  applies  to  depositions  os  well  as  to  records. 
The  case  of  Whatefy  v.  Menhkm,  a  £sp.  N.  P.  Cas.  608^  seems 
also  to  have  been  decided  without  attengilig  to  this  rule,  that  no 
ene  can  use  a  verdict  as  evidence  for  him  who  coold  not  have 
been  bound  by  it,  had  it  been  the  other  way,  for  the  plaintiff  in 
dttt  case  would  clearly  not  have  been  in  the  least  affected  by  the 
vecdict  had  the  issuie  been  found  for  the  defendant,  unless  he  had 
been  one  of  the  creditors  on  whose  petition  the  issue  was  granted, 
which  appears  not  to  have  been  the  case. 

conclusive 
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Ch.  II.  s.  1.    conclusive  evidence  of  the  rights  in  an  action  against 
Judgments  in    another  servant  of  il.  for  a  similar  trespass. 

[^      There  is  another  exception  to  the  rule,  that  a 

judgment  is  only  evidence  between  the  parties,  or 
those  claiming  under  them,  and  that  is,  wherever  the 
matter  in  dispute  is  a  question  of  public  right ;  in 
this  case  all  persons  standing  in  the  same  situation 
as  the  parties,  are  affected  by  it,  and  it  is  evidence 
to  support  or  defeat  the  right  claimed ;  thus,  a  ver- 
Ev  36     ^      ^^^^   finding  a  customary  mode  of  tithing ',    the 

*  City  of  Lon-  right  of  a  city  to  toll  ^,  the  right  of  election  of  a 
CmA  181***  churchwarden',  or  schoolmaster ♦,  a  customary  right 

*  Berry  V.  Ban-  of  conunon,  the  liability  of  a  parish  to  repair  a  parti- 
N  V*1^^'*  cular  road  *,  a  public  right  of  way  ^,  or  the  like,  is 
«Ld.Brounker  evidence  for  or  against  tlie  custom  or  right,  though 
«.  SirRd.         neither  of  the  litigc&tinfic  parties  are  named  in,  or 

Atkyn,  Skin.        ,  .  ,      .,  1  ..  ,  , 

15.  claim  under  those  who  are  parties  to  the  record. 

[  41  ]  The  effect  of  verdicts  in  criminal  cases  on  the  ciwl 

Pancras  ^^  rights  of  the  parties  does  not  appear,  till  lately,  to 
Peake's  Cas.  have  been  very  clearly  settled.  Hardly  any  thing^  is 
^R  ed  ^  ^  found  in  the  more  early  books  on  the  subject 

Jackson,  i  but  loose  dicta,  from  which  very  little  information 
East,  355.        ^jm  {jg  collected.    It  is  said  in  one  book,  of  very 

little  authority,  that  ''  the  verdict  in  a  civil  cause 
may  be  given  in  evidence  in  a  criminal  cause,  but  not 
vice  versa,  and  that  the  court  -said  they  would  hardly 
grant  a  new  trial  where  a  verdict  might  become 
7  Richardson V.  evidence  in  a  criminal  cause  7/'  From  this  note,  loose 
Mod'^of '  **     as  it  is,  it  may  be  collected  that  the  question  did  not 

arise  in  the  case  then  before  the  court;  but  that 
they  were  only  apprehensive  that  the  verdict  in  that 
cause  might  be  made  the  foundation  of  a  crimiiMd 
proceeding.  This,  I  presume,  is  all  that  is  meant  by 
its  being  evidence ;  for  it  could  never  be  thought  for 
a  moment  that  it  would  be  so  of  the  criminal  fact ; 
and  it  is  plain,  the  court  did  not  proceed  on  the 
ground  of  a  former  verdict  in  a  criminal  case  having 

been  offered  in  evidence  in  a  civil  suit. 

Lord 
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Lord  Chief  Baron  Gilbert y  indeed,  makes  a  quare,    o,.  II.  s.  i. 
whether  such  verdict  can  be  given  in  evidence,  be-   Judgments  m 
cause  the  party  could  not  attaint  the  jury  as  he  Crjmwfl/Cajgj 
could  in  a  civil  action;  but  there  are  many  cases  qJJTTI    ^ 
where  verdicts  may  be  given  in  evidence  against  a  3a. 
party  who  could  not  have  an  attaint,  such  are  all       [  4^  ] 
those  which  establish   customs  and  other  pubUc 
rights,  where,  as  was  just  now  observed,  the  verdict 
is  always  received  in  evidence  against  persons  who^ 
being  neither  parties  nor  privies  to  the  cause,  could 
not  avoid  it  by  that  remedy ;  that,  therefore,  does  not 
seem  to  be  the  true  criterion  by  which  the  question 
is  to  be  decided. 

One  other  case  occurs,  which  also  contains  little  Gibson  v. 
more  than  a  dictum^  though  certainly  one  of  great  M^Caity,  Cas. 
authority  on  the  subject:   It  was  an  issue  directed  «||f'        ^' 
to  try  whether  certain  notes  of  hand  were  forged  or 
genuine ;  and  on  the  trial  the  plaintiff  having  read 
Uie  deposition  of  a  deceased  witness  to  prove  the 
hand-writing,  the  defendant  offered  the  record  of  a 
conviction  of  the  plaintiff  for  forging  another  similar 
note  to  which  the  same  witness  had  also  sworn. 
This  evidence  was  objected  to  by  Serjeant  Parker, 
who  contended  that,  **  it  was  a  rule  of  evidence 
that  no  record  of  a  criminal  action  could  be  given 
i|i  evidence  in  a  civil  suit,  because  such  comnction 
might  have  been  upon  the  evidence  of  a  party  interested 
in  the  civil  actionJ*    Lord  Hardwicke   is   reported  . 
to  have    said,  that  the  general  rule    was    as    Mr« 
Seijeant  Parker  had  mentioned,  and  that  it  had 
been  so  strictly  kept,  that,  in  a  cajse  which  he  men- 
tioned, and  which  I  shall  presently  state,  the  court, 
on  a  queftion  of  legitimacy,  refused  to  admit  in 
evidence  a  sentence    of  excommunication  in  the 
spiritual  court,  for  fornication  between  the  father  and       [  43  ] 
mother  of  the  party  whose  legitimacy  was  impeached ; 
and  therefore  he  rejected  this  conviction. 

This 
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Ch.  II.  s.  1.        This  case  of  Gibson  v.  M'Carty  is  not  very  accu- 
JudgmenUm    rately  reported,  but  it  is  clear  that  the  evidence 

which  was  offered  was  properly  rejected;   for  the 

conviction  was  on  another  transaction,  which  ought 
not  to  have  prejudiced  the  claim  before  the  court. 
In  the  case  cited,  too,  the  judgment  of  the  eccle- 
siastical court  was  not  directly  upon  the  point;  the 
father  and  mother  of  the  party  might  have  com- 
mitted fornication,  and  yet  have  been  married  pre- 
Videpost,[74].  vious  to  his  birth ;  and  it  is  clearly  settled,  that  a 
judgment  is  not  evidence  of  any  fact,  which  is  only 
to  be  collected  by  inference  from  it.    That  this  was 
one  ground  at  least  of  the  determination,  appears 
Hillyard  v.       from  a  more  Ml  statement  of  the  same  case  by  the 
\^2aB  '^     name  of  Hillyard  v.  Grantham;  though  it  must  be 

confessed  that,  by  the  manner  in  which  it  is  there 
cited  by  Lord  Hardwickej  that  learned  magistrate 
seems  to  have  adopted  the  general  principle,  that  a 
verdict  in  a  criminal  case  cannot  be  evidence  in  a 
civil  suit.  His  lordship  stated  the  case  to  be  a  trial 
at  bar  on  an  issue  directed  out  of  the  Court  of 
Chancery,  and  said  that  he  was  counsel  in  the  cause. 
That,  during  the  life  of  the  father  and  mother,  there 
'  [  44  ]  ^^  heen  a  proceeding  against  both  of  them,  in  the 
Consistory  court  of  Lincoln,  for  living  together  in 
fornication,  and  sentence  given  against  them :  on  die 
trial,  that  sentence  was  offered  in  evidence  to  prove 
ihat  they  were  not  married;  and  the  whole  court 
were  of  opinion  that  it  could  not  be  given  in  evi- 
dence ;  because,  first,  it  was  a  criminal  matter,  and 
could  not  be  given  in  evidence  in  a  civil  cause; 
next,  that  it  was  res  inter  alias  acta,  and  could  not 
affect  the  issue  (g).    But  they  held,  thaf  if  it  had 

(g)  Am  to  this  pCHnt  see  the  sevend  cases  in  s.  a,  page  [7a],  et 
mq,  which  deariy  snow,  Uiat  where  a  marriage  comes  directly  in 
issue  in  the  ecclesiastical  court,  it  is  endenoe  against  the  issue ; 
and  what  is  subsequently  said  by  Lord  if.  himself,  in  this  very 
case,  shows  that  this  would  have  been  no  objection. 

been 
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he^n  a  sentence  on  the  point  of  the  marriage,  On    Ch.  n.  8.  i. 
a  question  of  the  lawfulness  of  the  marriage,  it,    Jvdgmenttm 
being  the  sentence  of  a  court  having  proper  jurisdic-     *'"'**"*''^^*"' 
tion,  might  hare  been  given  in  evidence. 

There  is  also  another  nisi  prius  decision  of  Lord  Rex  v.  Whit- 
flbft,  which  should  be  noticed  in  this  place.  A  man  ing>Salk.  283. 
being  prosecuted  for  a  fraud  in  obtaining  a  note  of 
hand,  the  person  who  had  been  defrauded  was  called 
as  a  witness,  and  that  learned  judge  rejected  his 
testimony ;  assigning,  as  a  reason,-  that  though  the 
verdict  could, not  be  given  in  evidence  in  ah  action  on 
the  note,  he  was  sure  to  hear  of  it  to  influence  the 
joiy.  This  dictum  of  Lord  Holt  is  open  to  two 
constmctions ;  his  lordship  might  either  mean  to  [  46  } 
say,  that  in  no  case  could  a  judgment  in  such  a 
prosecution  be  given  in  evidence  in  a  civil  action ; 
or  only,  that  a  Yerdict  founded  on  such  evidence  as  was 
then  tiered,  would  not  be  admissible ;  and  with  this 
latter  conBtruction  agrees  Lord  Chief  Baron  Gilbert,  Gilb.  Law  £v. 
who  says,  that  where  the  conviction  is  in  fact  3o>citei  1  Sid- 
founded  solely  on  the  evidence  of  the  party  in- 
terested in  the  civil  suit,  the  record  cannot  be  evi- 
dence in  it,  because  a  party  shall  not  be  permitted 
to  give  that  evidence  by  indirect  means  which  he 
would  not  be  heard  to  speak  as  a  witness ;  and 
though  the  case  cited  by  Gilbert  is  silent  as  to  this 
point,  and  only  proves  that  the  description  of  a  party 
in  an  indictment,  or  the  evidence  then  given  by  a 
witness,  since  deceased,  is  not  evidence  on  an  appeal, 
yet  from  what  was  said  by  Serjeant  Parker  in  the 
case  of  Gibson  v«  M*Carty,  it  is  plain  that  some 
opinion  was  entertained  in  Westminster  Hall  at  the 
time  Gilbert  wrote  as  to  this  distinction.  If  we  sup- 
pose that,  in  that  ease,  the  pi^  interested  had  been 
in  fiict  examined  as  a  witness  on  the  prosecution, 
it  explains  the  whole;  and  shows,  that  on  this 
ground  also  the  evidence  might  have  been  rejected, 

without 
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Ch.  ir.  8. 1.     without  establishing  as  a  general  proposition,  that 
•M^^^ff*"     *^  no  case  could  such  a  conviction   be  evidence. 

"" ^'  That  a  verdict  cannot  be  used  by  the  party  on  whose 

testimony  it  was  obtained,  as  evidence  for  him  of  the 

fact  found  by  it,  is  now  clearly  settled  by  several 

[  46  ]       modem  cases.    In  one '  the  party  attempted  to  avail 

I^kl^{        himself  of  the  conviction  by  a  supplemental  bill, 

post,  [146],      but  failed  of  success;  and  in  another  %  the  court 

^Rex9  Bos-  ^^^^  ^^  P&i^  injured  to  be  a  competent  witness  on 
ton,  4  East,  the  indictment,  on  the  express  ground,  that  the  con- 
373-  viction  would  be  no  evidence  in  support  of  his  civil 

rights. 
Gilb.  Law  Ev.       But  it  is  said  abo  by  Gilbert,  that  if  the  party  v?a8 
^^'  not  examined  as  a  vntness  on  the  prosecution,  or  hia 

evidence  formed  a  part  only  of  that  given  to  the 
jury,  the  verdict  in  the  criminal  prosecution  may  be 
evidence  in  the  civil  cause:  with  deference  to  so 
great  an  authority,  I  cannot  help  observing,  that  it 
seems  rather  contrary  to  the  general  principle  of 
rejecting  all  evidence  of  an  interested  party  to  permit 
a  verdict,  where  his  testimony  formed  any  part  of 
the  consideration  of  the  jury,  to  be  given  in  evidence; 
for  it  seems  difficult  to  draw  the  line,  and  say  how 
far  they  might  be  influenced  by  his  testimony,  or  by 
that  of  any  other  witness.  It  is  further  to  be  ob- 
served, that  no  such  distinction  was  made  in  the  case 
of  Bartlet  v.  Pickersgill,  the  conviction  in  ^fAnch 
case  viras  founded  on  other  evidence  besides  that  of 
'  Smith  V,  the  plaintiff';  and  in  several  recent  instances '  it  has 
Cmpb^i*      been  decided,  that  in  no  case  where  the  party  is 

Hatherway  v.    examined,  can  the  conviction  be  received  as  evidence 
BPowii,ib.i5i.  fo^  hin^  ^f^^  fy^^  fo^jjj  jj   jt 

isiiitieii  V.  "^  . 

Browning,  1         Having  thus  mentioned  the  several  cases  which 
Taunt.  520.      seem  to  show,  that  the  evidence  we  are  speaking  of 

is  in  no  case  admissible,  opposed  as  they  are  by  the 
dictum  o{  Gilbert,  I  shall,  in  addition  to' his  authority, 
refer  to  the  cases  which  daily  occur  of  convictions 

on 
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on  proceedings  in  rem  in  the  Exchequer,  and  to  what    ch.  11.  s.  i. 
is  said  by  Mr.  Justice  Buller\  who  lays  it  down  as  a   JudgmenU  jn 
general  rule  without  any  limitation,  that,  "  a  con-  ^^^■»"»*^^^«»"* 
▼iction  in  a  court  of  crtmijio/ jurisdiction  is  condudve       -        - 
evidence  of  the  fiict,  if  it  afterwards  come  collate-  i  BuI.  N.  P. 
rally  in  controversy  in  a  court  of  civil  jurisdiction ;  a45- 
as  suppose,  says  he,  the  father  convicted  on  an  in- 
dictment for  having  two  wives,  this  would  be  con- 
clusive evidence  in  an  ejectment  where  the  validity 
of  the  second  marriage  was  in  dispute :  but,  he  adds, 
the  conviction  would  not  be  conciusive,  so  as  to  bar 
the  party  in  a  writ  of  dower  or  appeal,  where  the 
legality  of  the  marriage  came  in  question,"  though 
it  would  be  prima  fade  evidence  on  a  plea  of  tie 
unques  aceouple  before  the  bishop.    The  reason  why 
the  verdict  would  be  conclusive  in  the  ejectment, 
and  not  so  before  the  bishop,  I  conceive  to  be,  be- 
cause in  the  one  case  the  question  of  marriage 
would  arise  only  collaterally  and  incidentally;  bub 
in  the  other,  it  would  come  directly  in  question  be- 
fore a  court  to  whose  peculiar  jurisdiction  the  trial 
of  it  belonged,  and  who  could  not  be  ousted  of  that 
jurisdiction  by  the  finding  in  any  other  court.     It 
must,  however,  be  observed  here,  that  no  authority 
IS  cited  by  Mr.  J.  Buller^  which  proves  that  such  a 
verdict  would  be  conclusive  evidence  in  the  action 
of  ejectment.  The  authority  referred  to  (3  Mod.  1 64,) 
only  shows  that  the  court  prohibited  a  suit  in  the       [  48  ] 
spiritual   court,    causa  jactitationis   maritagii  (A), 
brought  by  a  man,  who  was  convicted  of  bigamy, 

(A)  This  case  is  yeiy  obscurely  stated  in  the  report.  When  I 
first  read  it,  I  conceived  that  the  verdict  was  offered  to  dimrovc 
the  second  marriage^  by  showing  the  illeg^ty  of  it;  and  tnere- 
fore  concluded  that  the  reporter  was  mistaken  in  stating  it  to  be  a 
cause  of  jactitation ;  and  tnat  in  fact  it  must  have  been  a  suit  for 
restitation  of  marital  riehts,  or  some  other  cause  wherein  the 
penon  suing  claimed  to  be  the  husband ;  but,  on  further  investi- 
p^ation,  the  verdict  seems  to  have  been  introduced  as  evidence  of  a 
marriage  defactolMnag  taken  place  with  the  second  wife. 

against 
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Ch.  II.  s.  1.  against  his  second  wife,  who  pleaded  the  conviction,. 
Judgments  m  and  applied  for  a  prohibition ;  all  that  was  said  about 
CrmmdCaaa,  ^^  ^g-^^^  ^f  g^^^j^  ^  conviction,  on  the  plea  of  ne 

ufufues  (tccouple,  was  in  the  argument  of  Levinz  as 

counsel;  but  nothing  appears  to  have  been  said, 

either  at  the  bar  or  by  the  bench,  as  to  its  effect  in 

an  ejectment. 

[  49  ]  But  it  is  agreed,  that  had  the  party  been  acquitted, 

this  would  have  been  no  evidence  at  all,  in  support 

of  the  second  marriage,  for  it  proves  no  fact ;  the 

defendant  might  have  been  acquitted,  because  he 

had  reason  to  believe  his  first  wife  was  dead,  or  for 

many  other  reasons,  without  supposing  the  second 

a  legal  marriage.    In  like  manner,  when  there  has 

been  a  judgment  for  the  crown  on  an  information 

tit  rem  in  the  Exchequer,  it  has  been  held  to  be  con* 

elusive  evidence  to  vest  the  property  in  the  crown, 

and  not  to  be  controverted  in  any  civil  action;  but 

a  judgment  of  acquittal  does  not  seem  to  have  so 

strong  an  operation  in  favour  of  the  party  (t). 

I  shall 

(t)  Scott  ▼.  SAearman,  2  Black.  977.  In  an  action  of  trespass  for 
bresJdng  the  plaintiff's  house  and  seizing  his  goods,  which  consisted 
of  a  Quantity  of  geneva,  the  defendants,  who  were  custom-house 
officers,  proved  a  copy  of  a  record  of  condemnation  in  the  Ex- 
chequer, of  the  same  geneva,  and  the  court,  after  solemn  argument, 
held  this  to  be  ccnclusioe  evidence  in  favour  of  the  defendants,  and 
not  to  be  controverted.  But  a  condemnation  before  the  Commis- 
sioners of  Excise  does  not,  it  has  been  said,  conclude  the  party  from 
disputing  the  property  of  it  in  an  action  for  the  seizure.  Hen- 
sfuuD  V.  PleaiancCf  2  Black.  1 174;  sed  vide  Thry  v.  HtmfM^don, 
cited  1  Ld.  Raym.  471 ;  FuUon  v.  Fotch^  Carth.  346;  Cas.  temp. 
Holt,  387 ;  Rdbtrtt  v.  Fortune f  1  Hargr.  Law  Tracts,  468 ;  and  the 
general  principles  stated,  poff,  [75I.  In  Hart  v.  M^Namara^  C.  P. 
Sittings  after  Easter  Tenn  1817,  (cited  4  Pri.  Ex.  Rep.  154)  Ld. 
Ch.  J.  Gt6^  held,  that  a  condemnation  of  rum,  as  being  adulte- 
rated, was  evidence  against  the  plaintiff,  though  such  condemnation 
took  place  while  the  rum  was  in  the  hands  of  the  defendant. 

Cooke  V.  iSAo//,  5  T.  Rep.  355.  Trover  for  several  pipes  of  wine. 
The  plaintiff  being  a  wine-merchant,  had  purchased  these  pipes 
of  one  Hicks,  which  the  defendant  seized  for  want  of  a  permit ; 
and  it  appearing  to  be  a  malicious  seizure,  the  jury  gave  a  verdict 
for  the  plainti^  with  150/.  damages.  The  defendant  had  prose- 
cuted this  sebure  in  the  Court  of  Exchequer,  and  the  record  of 
acquittal  was  read  in  evidence.     The  defendant  insisted  under 

the 
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I  shall  conclude  thisr  part  of  the  anbject,  by  men*    Ch,  II.  s.  t. 
tioning  one  more  rule  applicable  to  verdicts;  and       Verdicts. 
that  is,  that  until  final  judgment  is  entered   upon  ' 

them,  «  f  6^  ^ 

'   Pitton©. 
die  drcnmstances  (which  it  is  imneoessary  here  to  state^  that  the  ^^^ter^  1  Stra« 
pennitwas  out  of  time;  and  the  jucke  was  of  that  opiiuon;  but,    l^^* 
It  being  suggested,  that  a  different  £tennination  haa  been  made 
in  the  Court  of  Exchequer,  he  saved  the  point,  with  hberty  to 
enter  a  veidict  for  the  defendant  if  it  should  be  adjudged  with 
him. 

Hie  counsd  was  proceedine  to  argue  the  cause  on  the  merits, 
when  the  court  sumested  a  doubt  upon  another  ground,  and 
Lord  Ka^fon  said,  Sat  he  conceived  the  judgment  of  acquittal  tit 
nm  was  conclusive  as  to  the  question  of  the  illegality  of  the 
seizure,  and  precluded  all  reasoning  upon  the  construction  of  the 
peimit;  and  however  he  might  doubt  whether  the  court  had  put 
B  true  oonstroction  upon  the  effect  of  the  instrument,  yet  he  could 
not  help  thinkiny  diat  the  judgment  of  acquittal  was  conclusive 
as  to  toe  illegabt?  of  the  seizure  which  was  the  subject  of  the 
wesent  action.  That  it  seemed  to  be  taken  for  granted,  in  Lord 
Mansfield's  time,  that  a  judgment  of  Condemnation  m  rem  was 
conclusive  between  the  parties. 

On  this  the  rule  was  discharged :  but,  on  a  subsequent  day,  Ley- 
enter  moved  to  open  the  rule  again,  stating  that  the  ground  on 
which  they  had  before  decided,  was  not  clearly  settled,  end  there- 
fore he  wished  to  have  an  opportunity  of  arguing  it,  for  that 
there  was  a  distinction  as  to  the  effect  of  a  ju^ment  ofacquUttd 
or  eondemnaiion  m  rem  in  the  Exchequer;  the  former  was  not 
conclusive,  though  the  latter  was.  Bui.  N.  P.  345.  But  inde- 
pendently of  that  question,  he  observed,  that  the  case  had  been 
saved  00  a  different  point  which  was  stated  in  the  report,  namely, 
the  construction  of  the  permit.  Upon  this  the  matter  was  or- 
dered to  stand  over,  and  when  it  came  on  again.  Bowery  for  the 
pbinti^  confined  lus  observations  to  the  effect  of  the  iudgment 
of  acquittal  in  the  Exchequer,  and  pressed  the  other  side  to  con- 
seat  to  have  the  whole  matter  stated  on  the  record:  but  this 
being  olnected  to^  the  Ccurty  though  they  expressed  a  wish  that 
the  parties  would  consent  to  have  the  question  respecting  the 
jodgment  of  acquittal  put  upon  the  record,  as  it  was  a  pomt  of 
great  importance,  said,  that  at  present  they  could  not  go  out  of 
the  report,  which  confined  the  question  to  the  only  point  made  at 
the  trial  concerning  the  construction  of  the  permit,  on  which  no 
doubt  could  be  entertained,  but  that  the  time  was  out  when  the 
setzure  was  made,  and  so  there  must  be  a  verdict  for  the  de- 
fendant.   Rule  aloolute. 

In  the  following  case,  however,  a  sentence  of  acquittal  was  con- 
sidered as  conclusive.  In  an  action  of  assault  and  battery,  the 
defendant  justified  as  an  officer  in  the  army  for  disobeying  onders, 
and  gave  m  evidence  a  sentence  of  a  council  of  war  upon  a  peti- 
tion i^ainst  him  by  the  plaintiff,  and  the  petition  being  dismissed 
by  the  sentence,  it  was  nolden  to  be  conclusive  evidence  for  the 
defendant.   Dme  v.  De^tergy  H.  1 1  W.  3.    Bui.  N.  P.  234.    See 

E  also 
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Ch.  II.  9.  I.    them,  they  are  no  evidence  of  the  fact  having  been 
Verdicts.      legally  decided,  for  if  the  postea  only  be  produced, 

"  it  does  not  appear  that  the  judgment  might  not  have 

been  arrested,  or  a  new  trial  granted ;  but  the  postea 
i»  good  evidence  to  show  that  a  trial  was  had  between 
the  same  parties,  so  as  to  introduce  an  account  of 
what  a  witness  who  is  since  dead,  swove  at  that  trials 

Montgomerie    for  which  purpose  even  a  nonsuit  is  evidence.     A 

N  ^P^  234.       yerdict  on  an  isaue  out  of  Chuicery,  however,  is  full 

proof  of  the  fact  it  finds,  though  no  judgment  is  en- 
tered upon  it,  for  the  decree  is  equal  proof  that  the 
verdict  was  satisfactory,  and  stands  in  force. 

Proqfof  WrUt,       Writs  issuing  out  of  the  courts  at  Westminster^ 

are  not  considered  as  records  till  returned  and  filed 

Gilb.  Law  £v.  in  the  court ;  whenever,  therefore,  a  writ  is  the  gist 

40;  Bui.  N.  P.  of  the  action,  it  must  be  filed^  and  a  copy  of  ittalen 

<54* 

from  the  record ;  inasmuch  as  iStxe  party  is  to  have 
[  51  ]  the  utmost  evidence  the  thing  is  capable  of,  for  it 
cannot  become  the  gist  of  an  action  till  it  is  re- 
turned ;  but  when  the  writ  is  only  inducement  to  the 
action,  the  fact  of  its  having  issued,  may  be  proved 
by  the  production  of  the  writ  itself,  because  by  pos- 
sibility it  might  not  be  returned,  in  which  case  we 
have  seen  it  is  no  record. 
lUiums  of  When  a  writ  is  duly  returned  and  filed,  the  return 

is  so  far  evidence  of  the  facts  stated  in  it,  as  not  to 
be  disputed  incidentally ;  and  therefore  if  the  sheriflT 

*  Rea  V.  El-      return  a  rescue',  or  a  summons  on  a  writ  of  scire 

juos.  A  Burr«      /•    •  t  •  i»  #r»  1 

3139-  facuis*,  the  parties  cannot  dispute  it  on  affidavits. 

*  Best  V.  Mo-  And  in  a  late  case',  where  an  action  was  brought 
*GyioTdv.  ag^i^st  a  plaintiff  in  a  former  suit  for  maUciouBly 
Woodgate,  suing  out  an  alias  Jteri  facias  after  a  sufficient  levy 

*  *       ^  ^*  under  the  first ;  the  sheriff's  return  endorsed  on.  the 

also  Vin.  £vid.  (A.  B.)  a2>  where  Bamn  Price  is  said  to  have 
admitted  an  ^cquUtoL  in  tiie  Ekcbequer  as  conclusive. 

For  the  several  instances  in  wliich  tlie  ja4Bnifint  of  a. courts 
whether  oi*  record  or  otherwise,  shall  be  admitted  as  evidence^ 
and  to  what  exteac,  see  posf,  [75]. 

two 
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two  writs,  (which  were  produced  by  the  plaintiff  as     Ch.  II.  1. 1. 
part  of  his  case^)  wherein  the  sheriff  stated  that  he      ^f^rn*  of 

Writ$ 

had  forbohie  to  sdl  under  the  first,  and  had  sold   ' 


under  the  second  at  the  request  of  the  now  plaintiff, 
were  held  to  be  primA  facie  eyidehce  of  the  fiifei  so 
retnmed.  But  the  iretom  will  not  be  eren  primd 
fade  evidence  of  any  fact  not  stated  in  it ;  and  there-  Cator  v. 
fore  a  retain  to  zfenfaciagj  stating  that  the  sheriff  1^^?l/  ^' 
had  levied  the  money,  does  not  prove  that  he  paid 
it  over  to  the  judgment  creditor,  so  as  to  charge  him 
in  an  action  for  money  had  and  received. 


SECTION  11. 

Of  Public  Writings,  not  ieing  Records. 

PifBLtc  niatters^  not  of  record,  are  next  to  be    Ch.  n.  b.  x 

ctibflidered. — Some  of  these  resembling  records  in 

being  confined  to  one  place  for  public  satisfaction, 
Ae  law  suffers  the  like  evidence  to  be  given  of  them, 
as  is  Qsuaiiiy  given  to  a  jury  of  records,  viz.  true 
copies  examined  with  the  original;  and  gives  a 
degree  of  caredit  to  others  when  produced,  which  it 
does  not  to  a  mere  private  instrument. 

Of  this  nature  are — 

I8t,  Journals  of   the  Houses   op  Parlia- 

VRNT. 

^dly^  Proceedings  in  the  Court  op  Ckan- 
CEHY^  by  bill  of  complaint,  which  not  being  pre- 
cedents of  justice,  but  founded  on  the  cii'cumstaiices 
ofead^patticuiar  caie,  are  not  considered  as  fur-  [  6^  ] 
nishing  a  geiieral  rule  of  action,  and  for  that  reason 
are  not  denominated  records. 

3dly,   Proceedings  in  the  Ecclesiastical    or 

AUHIIt  A  LT Y  Gov  RTS. 

4tfly,  Those  in  Foreign  Courts. 

E  2  5thly, 
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Ch.  II.  8.  a.        5thly,  Infebior  Jurisdictions. 
Jawrnahrf        Bthly,  AcTs  OF  State  and  General  History. 
PflT&flHigitf,         ythly,  Commissions  executed  on  puUic  occa- 
sions. 
8thly,  Parish  Registers. 
gthly,  All  other  things  which  applying  to  several 
persons,  are  in  some  degree  of  a  public  nature,  as 
the  rolls  of  courts  baron,   terriers,  and  books  of 
public  companies  and  corporations. 
.  Though  I  have,  agreeable  to  the  modem  deci- 
sions, placed  the  proceedings  of  the  House  ofCommom 
in  this  class,  yet  it  seems  formerly  to  have  been 
matter  of  doubt,  whether  the  Journals  of  that  House 
were  not  entitled  to  the  authority  of  records  in  the 
strict  technical  sense  of  that  word.      Sir  Edward 
Coke,  whose  high  opinion  of  the  authority  of  Par- 
liament is  well  known  to  every  constitutional  lav^er, 
4  Inst.  93.        bas  contended  that  they  were  so  ;  and  in  support  of 

his  opinion  has  referred  to  the   statute  6  Hen.  8, 
c.  16,  which  prohibits  the  absence  of  any  of  the 
members,  without  licence  entered  of  record  in  the 
book  of  the  clerk.   Notwithstanding  this  high  autho- 
[  63  ]      I'i^y*  i^  ^^^  heen  said,  that  as  the  EU)use  itself  is  not 
a  court  of  record,  none  of  its  proceedings  are  so ; 
and  such  is  now  the  general  opinion.    According  to 
the  old  notions  of  evidence,  copies  of  nothing  short 
of  records  could  be  received  as  evidence  of  the  origi- 
Vide  Cowp.      nals,  and  therefore  it  has  by  some  been  thought  that 
^''  in  this  case  the  books  themselves  should  be  pro- 

duced; but  the  contrary  is  now  clearly  established, 
and  copies  from  the  books  of  either  House  examined 
with  the  originals,  add  proved  by  a  witness,  are 
jequaUy  received  as  evidence  of  the  proceedings  of 
Jones  V.  Ran-  the  House ;  though  in  cases  where  either  House  of 
B^  ^lS  ^J    Parliament  merely  comes  to  resolutions  as  a  founda- 
GoxdooyDoug!  tion  for  other  proceedings,  these  resolutions  are  no 
59o«  evidence 
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evidence  of  the  traih  of  the  fact  resolved ;  and  there-  Ch.  II.  s.  3. 

fore  on  the  trial  of  Oaies,  the  resolution  of  the  two  Journak  of 

Houses  %  as  to  the  existence  of  the  popish  plot,  was  ^^^^^' 


properly  held  to  be  no  evidence  in  a  court  of  justice  1  ^  g^  -jy  ^ 
of  the  truth  of  that  fact;  and  in  two  much  later  *Rexo.Stock- 
casesy  in  one  *  of  which  the  House  of  Commons  ^»  ^  ^ 
had  resolyed  that  a  publication  was  a  libel  on  the  Mich.  30  G.  3. 
House^  and  in  the  other  >  that  it  was  a  libel  on  the  >  Rex  v.  ' 
Constitution,  and  where  the  Attorney-General  was  fi^7^*J^'  ®- 
ordered  to  prosecute,  the  jury  were  nevertheless  after  £Uist.T. 
directed  to  consider  the  intention  of  the  defendants,  36  G.  3.- 
and  in  both  cases  acquitted  the  party  who  was  so 
prosecuted. 

The  Bill  in  Cuanc£BY,  when  further  proceed-  siil  m  Chan-, 
ings  had  been  taken  on  it,  was  formerly  considered  c^- 
as  evidence  i^inst  the  plaintiff,  of  any  fact  stated       [  ^  ] 
in  it;  but  in  modem  times ^,  courts,  properly  con-  ^Sof^wv.Phil- 
udering  that  most  of  the  &cts  are  the  mere  sug-  ^^'.  qqi  ji(,p^ 
gestion  of  counsel  to  extort  an  answer  from  the  235. 
defendant,  have  held  that  it  is  no  evidence  for  any 
ottier  purpose,  than  merely  to  show,  that  such  a  bill 
was  in  fact  filed,  or  to  prove  such  facts  as  are  the 
subject  of  reputation  and  hearsay  evidence,  as  the 
plaintiff's  pedigree  and  the  Uke  ^ ;  and  even  of  this  *  Doe  dem. 
some  doubts  have  been  made^.  ?^.I?™*°^.% 

That  the  answer  of  a  defendant  is  evidence  Rep.  2. 
against  the  person  swearing  it,  or  those  claiming  '^Sd^IS^^*^ 
under  him  7,  there  can  be  no  doubt,  for  if  the  ad-  note  (a)  ' 
mission  of  a  man  is  received  as  proof  of  a  fact  '  ^^i^* 
against  him,  much  more  ought  that  confession  which  moath  v. 
he  makes  on  oath :  but  still  it  is  considered  as  a  con-  Roberts^  16 
fession  oidy,  though  under  a  higher  sanction,  and     ^'334- 
therefore  is  admitted  in  no  case  where  a  confes- 
sion would  not  be  evidence ;  for  which  reason  %  "  Godb.  326. 
the  answer  of  an  infant  by  his  guardian  9,^  who  is  '  Eccleaton  9. 
sworn  to  it,  is  not  received  as  evidence  against  the  ^^^  ^^ 

E  3  rights  79. 
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Ch.  II.  s.  a.  rights  of  the  infant;  and  doubts  have  been  enter- 

-^J"""*^  *«  tained  how  far  ^femc  covert  should  be  prejudiced  by 

^'^"^^'  her  answer  (A). 


r  5.^  1  "^^  consequence  which  follows  from  the  answer 

being  considered  as  an  admission  only,  is,  that  the 
objection  that  it  was  res  inter  alios  acta^  does  not 
apply  as  in  the  case  of  other  legal  proceedings. 
Therefore  in  the  case  just  mentioned,  of  the  answer 

>  Beasley  v.  of  an  infant  by  his  gnardian,  the  admission  of  the 
^K^^\^  latter  so  made,  though  not  evidence  against  the 
Lefxoy,39,  infant,  may  be  evidence  against  himself ;  and  in  an 
"Grantj.Jack-  i^^tion  against  B.  the  answer  of  il.  his  partner,  to  a 
ther  Peake's  bill  filed  against  him  by  other  creditors,  was  admitted 
N.  P.  303.       ^g  evidence  of  the  facts  stated  in  it  * ;  as  was  also 

>  Vicar's  ^^  voluntary  affidavit  of  one  man,  who  was  jointly 
GUb.  Law  £v.  interested  vnth  another  in  an  action  brought  against 
57.    Brock-      fliem  both* . 

Gilb."Law'£v.  We  have  before  seen  that  a  copy  of  the  whole 
51.   1710,  per  judgment,  and  not  a  partial  extract  of  it,  must  be 

produced  to  the  jury :  the  reason  on  which  the  role 
was  established,  applies  with  equal  force  tp  pro- 
ceedings in  a  court  of  equity,  and  indeed  every  other 
written  instrument.    The  defendant  is  entitled,  in  a 
*  Earl  of  Bath  court  of  law,  to  have  the  whole  of  his  answer  read^, 
v.Batteraea,     and  SO  far  was  this  rule  carried  in  one  case^,  that 
« Rex  9.  Cair    where  one  answer  had  been  put  in  by  the  defendant^ 
I  Sid.  418.       and  on  exceptions  taken  to  it,  he  put  in  a  second 

answer,  he  was  allowed  on  an  information  for  per^- 
[  56  ]       j^^i  ^^  ^^^^  ^^  second  answer  in  explanation  of  the 

{k)  irftieeet%  ▼.  BefM2is&,  3  P.  WiU.  235.    In  tkU  case,  where 

the  question  was,  whether  the  wife  should  answer  jointly  lyith 
her  husband  or  not,  the  Lonf  Chancellor  said^  ^  I  do  not  now 
give  any  opinion  whether  the  answer  may  be  read  against  the 
wife^  when  discovert,  or  not,  but  as  in  aU  times  heretofore,  the 
wife  as  well  as  the  husband,  has  been  compelled  to  answer,  1 
would  not  take  upon  myself  to  overthrow  what  has  been  die  con- 
stant practice  f  out  his  lordship  said  be  iiyould  not  compel  her  to 
answer  any  thing  which  might  subject  her  to  a  forfeiture,  though 
the  husband  suomitted  to  answer. 

geneial 
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general  terms  of  the  first.  When,  therefore,  an  answer    Ch.  II.  s.  a. 

is  given  in  eyidence,  the  party  producing  it  makes  the     Ansaen  in 

whole  of  it  evidence  for  the  defendant,  of  the  facts  ^^' 

positively  stated  in  it;  though  not  of  those  which  are  i  ^^^  ^^^^ 

stated  merely  on  hearsay,  with  the  addition  of  the  Pellatt  v,  Fer« 

deponent's  belief  of  their  truth  «(0.     Still,  though  ?!??\^'''^ 

evidence 

(i)  In  courts  of  equity  a  different  rule  prevails;  the  plaintiff 
maj  there  select  a  particular  admission,  and  when  that  is  read, 
the  defendant  is  obliged  to  prove  the  other  facts  stated  in  his  an- 
swer by  other  evidence.  Thus,  where  to  a  bill  by  creditors  against 
an  executor  for  an  account,  the  executor  answered  that  1|100/. 
was  deposited  by  the  testator  in  his  hands,  and  that  afterwards 
otL  making  up  his  accounts  with  the  testator,  he  eave  a  bond  for 
1,000/.  and  the  other  100 /.  was  raven  him  for  his  trouble  and 
pains  in  the  testator's  business :  tnough  there  was  no  other  evi- 
dence that  the  1,100/.  was  deposited  but  the  executor's  own  oath, 
it  was  held,  that  when  an  answer  was  put  in  issue,  what  was  con- 
fessed and  admitted  in  it  need  not  be  proved  by  the  plaintiff,  but 
that  it  behoved  the  defendant  to  make  out  by  proofs  what  was 
insisted  on  by  way  of  avoidance.    But  this  was  held  under  this 
dbtioction :  when  the  defendant  admitted  a  fact,  and  insisted  on  a 
distinct  fact  by  way  of  avoidance,  then  he  ou^ht  to  prove  the  matter 
in  kU  defence  I  because  it  may  be  probable  tnat  he  admitted  it  out 
of  ^prehension  that  it  might  be  proved,  and  therefore  such  ad- 
mittance ought  not  to  pront  him,   so  far  as  to  pass  for  truth, 
whatsoever  be  says  in  avoidance :  but  if  it  had  been  one  fact,  as 
if  the   defendant  had  said  the  testator  had  given  him  lOO/.  it 
ought  to  be  allowed,  unless  disproved;  because  nothing  of  the 
&ct  changed  is  admitted,  and  the  plaintiff  may  disprove  the  whole 
fiict  as  sworn,  if  he  can  dn  it.    And  it  being  urged,  that  here  the 
probability  was  on  the  defendant's  side,  because  the  testator  did 
not  take  a  bond  for  this  sum  as  for  the  residue,  the  Chancellor 
said  there  was  some  presumption  in  that,  but  not  enough  to  carry 
so  large  a  sum  without  better  attestation.   Anony.  Hil.  Vac.  1707, 
per  (xfOopeTy  Chan.  Gilb.  Law  £v.  5a.    I  have  been  particular  m 
extracting  the  whole  of  this  case,  because  perhaps  no  other  bet- 
ter shows  the  distinction  between  the  rules  of  evidence  in  the 
common  law  courts,  and  those  possessing  an  equitable  jurisdic- 
tioa.     In  a  court  of  law,  it  would  have  been  said,  as  was  ursed 
in  this  case,  that  ^  if  a  man  was  so  honest  as  to  charge  him- 
self when  he  might  roundly  have  denied  it,  and  no  testimony  could' 
hope  mpearedf  he  ought  to  obtain  credit  when  he  swears  in  his 
own  diacharee.^    My  habits  of  thinking  and  legal  notions  having 
been  formed  in  courts  of  law,  may  perhaps  have  given  me  an 
onfiur  prejudice  in  favour  of  their  rules ;  but  I  do  confess  that, 
to  me  they  appear,  in  thb  particular  at  least^  most  consonant  to 
reason  and  justice. 

The  above  note  has  given  rise  to  some  observations  from  Mr. 
Enan$,  in  his  notes  on  Pothier  (vol.  a,  pp.  157,  8).     He  says, 

E  4  "the  * 
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Ch.  II.  s.  a.    evidence  of  the  facts  so  positively  stated,  it  is  not 

Answers  in     conclusively  so,  but  the  plaintiff  may  contradict  it 

^^'"^'      by  other  evidence ;  or  if  the  jury,  from  the  whole 

circumstances  of  the  case,  see  reason  to  believe  one 

part  of  it,  and  to  disbelieve  another;  they  may  use 

the  same  discretion  in  tliis  instance,  as  in  every 

^  the  distinction  is  not  between  courts  of  law  and  equity,  but 
between  vUadiaig  and  evu/ence;  and  that  if  an  answer  in  chan- 
ceiy  was  introduced  incidentally,  and  merely  by  way  of  evidence 
in  a  court  of  equity,  it  ought  to  be  treated  precisely  in  the  same 
way  as  in  a  court  of  law.    On  the  other  hand,  it  is  venr  clear, 
that  if  in  a  court  of  law  a  plea  confesses  the  matter  in  demand, 
but  avoids  it  by  other  circumstances,  the  proof  of  the  avoidance 
is  incumbent  on  the  defendant.^    Were  there  any  analogy  be- 
tween the  proceedings  of  a  court  of  law  and  those  of  a  court 
of  equity,  tnere  womd  be  grpat  weight  in  the  answer  given  to 
the  objection ;  but  the  two  courts  proceed  upon  quite  different 
principles,  and  each  has  adopted  modes  of  procedure  consistent 
with  the  principles  upon  whicn  it  acts.    In  a  court  of  law  the 
plaintiff  states  his  case^  and  recovers  upon  the  evidence  which 
ne  himself  is  able  to  produce  in  support  of  it.    The  defendant 
is  not  called  upon  to  make  any  confession  by  his  plea ;  if  he  does 
so  it  is  his  own  voluntary  act,  and  therefore  ought  to  bind  him. 
In  the  case  which  has  given  rise  to  these  observations,  we  must 
suppose  that  the  plainrifft,  the  creditors,  had  no  evidence  what- 
ever.     Had  they  sued  the  executor  at  law,  the  plea  of  fkne 
admmistradit  would  have  been  a  complete  answer  to  their  actions, 
and  no  money  could  have  been  recovered  from  the  defendant. 
To  obtain  justice,  the  creditors  file  a  bill  in  equity  against  the 
defendant,  the  very  ground  of  their  complaint  being  that  they 
are  remedUess  at  law,  though  in  justice  the  defendant  ought  to 
pay  the  money.    The  court  of  equity  does  not  require  the  plaintiff 
to  prove  his  case ;  the  defendant  has  no  means  of  compelling 
him  to  do  so ;  nor  can  he,  as  in  a  court  of  law,  put  in  such  a 
plea  as  he  may  think  most  advantageous  to  himself.    On  the 
contraiTy  hb  conscience  is  pressed  into  the  service  of  the  plaintiff; 
the  defendant  is,  in  fact,  called  <tt  a  wUneufor  hkn^  and  obliged, 
under  the  most  solemn  sanction,  to  state  tne  case  as  it  really  is; 
the  legal  result  of  the  several  circumstances  is  not  sufficient,  the 
drcumstances  themselves  must  be  particularly  stated,  and  on  this 
statement  alone  (for  we  are  all  along  speaking  of  a  case  where  the 
plaintiff  has  no  witnesses)  is  it  that  the  plaintiff  can  recover  one 
shilling  of  his  demand.    Where  then  exists  the  analogy  between 
an  answer  in  chancery  and  a  plea  at  common  law,  or  how  can 
this  practice  of  a  court  of  equity  be  called  a  rule  of  pleading  f    It 
is  merely  a  case  of  evidence^  and  if  the,  plaintiff  choose  to  avail 
himself  of  the  defendant's  testimony,  and  make  him  a  witness 
agpiinnt  himself,  whether  the  answer  is  used  in  one  court  or  in  ano- 
ther, in  justice  and  reason  one  would  think  it  should  have  the 
same  effect. 

other^ 
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Other,  of  drawing  such  conclusion,  as  results  from    Ch.  It.  s.  2. 
all  the  circiimstances  taken  together '.  Anmenm 

'  There  is  one  instance,  however,  in  which  a  part  of     ^^"'^^' 
an  answer  may  be  read  without  making  the  whole  i  vide  Ben&on 
evidence,  and  that  is  where  a  person  offered  as  a  v.  Wood- 
witness,  has,  in  an  answer,  shown  himself  interested  !y88^®'  ^^' 
in  the  event  of  the  caus.e  *;  the  part  of  the  answer,  '  SfMurin  v. 
which  is  read  for  the  purpose  of  rejecting  his  testi-  S^'^*** 
mony,  does  not  entitle  him  to  have  any  other  part  BuLN.P.aaB* 
read,  and  this  for  the  best  of  all  possible  reasons, 
viz.  that  by  doing  so,  the  very  purpose,  for  which  it 
was  produced,  would  be  defeated,  and  he  would  be 
giving  his  testimony  in  the  answer  At  the  time  that  it 
appeared,  that  all  evidence  from  him  was  inad« 
missible. 

Similar  to  an  answer  is  an  affidavit  of  a  man  in      Affdtmd. 
the  course  of  a  cause  ' ;  but  a  voluntary  affidavit,  or  >  Brockman't 
one  not  made  in  the  course  of  a  judicial  proceeding,  case,  Gilb. 
as,  for  instance,  one  made  by  the  vendor  of  an  estate 
before  a  master  in  chancery,  to  satisfy  the  purchaser       r  eg  1 
that  the  estate  was  free  from  incumbrances  ^,  cannot  «Siiiith9.Gor- 
be  proved  without  producing  the  original,  and  if  <^n»3Mod. 
meant  to  be  relied  on  as  a  representation  upon  oath, 
must  be  proved  also  to  be  sworn ;  for  if  only  the 
hand-writing  be  proved,  it  has  no  further  effect  than 
an  admission  in  a  note  or  letter;  whereas  the  answer 
in  chancery  always  being  on  oath,  it  is  in  all  civil 
cases  taken  to  have  been  sworn  by  the  defendant, 
without  further  proof  of  identity  than  copies  of  the 
proceedings  in  Uie  caused;  and  even  on  an  indict-  ^i^h.LawEv. 
ment  for  perjury,  proof  of  the  hand-writing  of  the  Hennell  v. 
master  before  whom  it  purports  to  be  sworn,  and  of  t^^j\to™' 
that  of  the  defendant  himself,  has  been  held  sufficient  ^p^    »    . 
evidence  of  the  administration  of  the  oath^.  a  Burr.  1189/ 

The  next  kind  of  proceedings  which  generally    Dtooitfioiu. 
come  from  the  Court  of  Chancery,  are  the/  deposi- 
tions of  witnesses;  and  as  the  depositions  taken  in 

other 
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Other  courts  stand  on  the  same  foundation,  I  shall 
here  consider  them  together.  These  are  not  received 
on  the  same  principle  as  the  answer,  namely,  as  an 
admission  of  the  party,  but  as  the  next  best  evidence 
in  the  room  of  some  other,  which  his  adversary  has 
been  deprived  of;  and  therefore  it  is,  that  in  no 
case  where  a  witness  is  living  and  to  be  found  (m)^ 
shall  his  deposition  be  read  as  evidence  of  the  facts 
deposed  to,  or  for  any  other  purpose  than  to  confront 
and  contradict  him  \  But  when  it  is  proved  that  the 
witness  is  dead,  or  that  he  cannot  be  found  after  the 
moat  diligent  search,  or,  as  has  been  said,  has  fallen 
sick  by  the  way  ^  (n),  the  deposition  of  such  witness 
shall  be  admitted  in  evidence ;  for  though  a  private 
examination  does  not  give  that  satisfaction  to  the 
mind,  which  a  public  one  before  a  judge  and  jury 
does^  it  is  nevertheless  the  representation  of  the 
witness  under  the  sanction  of  an  oath,  and  when  he 
was  equally  liable  to  cros8*examination  by  the  party 
against  whom  his  deposition  is  offered ;  for  though 
certain  questions  are  propounded  to  the  witness  in 
the  form  of  interrogatories,  yet  it  is  the  duty  of  the 
commissioners,  before  whom  he  is  examined,  to  use 
all  means  to  get  at  the  truth;  and  tliey  are  not 
strictly  tied  down  to  the  words  of  the  interrogato- 
ries, but,  as  Lord  Coke  says ),  ''  to  every  thing  else 
^*  which  necessarily  ariseth  thereupon  for  the  mani- 

(m)  In  TVl^B  case,  the  witne  s  after  examination  became  inte- 
rested, and  was  a  party  in  the  cause,  and  TVevar,  C.  J.  at  first 
thought  that  his  deposition  might  he  read :  but  Tracy  and 
Biencoe  being  of  a  contnury  opinion,  Trai^  went  to  the  King's 
Bench  to  ask  the  opinion  of  that  court,  and  C.  J.  Holt  thinking 
that  it  was  not  evidence,  Trevor  agreed.  *  Vide  etiam  Baker  v. 
Lard  Fai^jfaXf  1  Stra.  lOI.  In  Kmsmtm  ▼.  CrooAr,  3  Lord 
Raym.  1 166^  the  witness  had  been  examined  in  Chancery,  and 
there  referred  to  a  written  account.  He  afterwards  became 
blind,  and  on  a  trial  al  law  his  depositioo  was  read,  and  he 
called  to  g^ve  parol  evidence  in  support  of  it, 

(71)  Though  a  good  ground  for  postponing  the  trial,  this  would 
hanfiy  ni>w  be  oonsidered  as  suffideot  to  make  the  deposition 
evidence. 

''  festation 
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**  festation  of  th^  whole  ifcruth  of  the  matter  in  ques-    Ch«  II.  s.  a. 
**  tion."    Even  the  evidence  wl^iich  a  witness  gave    -I^gw^^ww- 
on  a  former  trial  between  (be  3fui)Q  parties ',  has  sA&r    '  r  g    -,  " 
his  death  been  read  in  a  civil  action^  a  foundation  i  Coker  v. 
being  laid  for  it  by  the  production  of  the  posiea*  S??]JTI^'"^' 
But  this  is  not  allowed  in  a  criminal  prosecution-^*  tf^ur^^v 
And  in  other  cases  the  witness,  who  is  to  prove  what  wicke's  case, 
was  sworn,  should  give  the  precise  words,  and  not  ^^  '^^'  ^^ 
what  he  supposes  to  be  the  effect  of  the  evidence '.    ,  yj^^  ^ 
It  sometimes  happens,  that  when  witnesses  are  Rep.  290.' 
resident  abroad,  or  about  to  leave  the  kingdom,  or 
there  is  reason  to  fear  their  deaths,  depositions  are 
taken  by  the  consent  of  the  parties  in  a  cause,  or 
under  the  direction  of  a  court  of  equity,  on  a  bill 
filed  for  that  purpose ;  and  by  stat.  13  Geo.  3,  c.  63, 
8.  40,  it  is  epactedf  that  in  all  cases   of  indiclr 
ments  or  informations  laid  or  exhibited  in  the  Couit 
of  King's  Bench  for  misdemeanors  or  ofiences  com- 
mitted in  India,  that  court  may,  upon  motion  by  1 
the  prosecutor  or  dcfet^ant,  award  a  writ  or  writs  o( 
numiamus  requiring  the  chief-justice  and  justices 
of  the  supreme  court  at  Fart- WiUiamf  or  the  judges 
of  the  mayor's  i^ourt  a|  JHfadraM,  Bombay ^  or  Ben- 
coofoi,  as  the  case  may  require,  to  hold  a  court  for 
the  examii^tion  of  witnesses  and  receiving  other 
proofs.    And  ^fter  directing  the  mode  in  which  the 
court  is  to  be  holden,  and  the  examinations  taken, 
transmitted  to  England,  and  deliv^ed  into  court,  the 
statute  goes  on  to   enact,  that  such  depositions, 
being  duly  taken  and  returned,  shall  be  allowed  and 
read;  and  shall  be  deemed  as  good  and  competent       f  61  1 
evidence  as  if  the  witness  had  been  present  and 
sworn  and  examined  viva  voce  at  iemy  trial  for  such 
crimes  or  misdemeanors:  and  that  aU  parties  con- 
cerned shall  be  entitled  to  take  copies  of  such  depo- 
sitions at  their  own  costs  and  charges. 

The 


6o 

Ch.  II.  8.  3. 

Aitowhatthatt 
he  said  to  be  a 
cau$e  of  actien 
aritingin 

>  Vide  Fran- 
cisco V.  Gil- 
more,  l  Bos. 
&Pul.  m. 

*  Griliara  V. 
Hoguoy 

1  Bn)d.& 
Bing.  519. 

*  Vide  Salk. 
691. 

*  Fonsick  v. 
Agar,  6  £sp. 
Ca.  9a. 


[6a] 


'  Rex  9,  Rad- 
bouraey  Leach 
Cr.  Cas.Sia. 
*  Rex 9.  West- 
beer,  ibid.  14. 


PUBLIC    WRITINGS, 

The  44th  section  of  the  same  act  makes  a  similar 
provision  in  civil  actions  or  suits  in  any  court  of  law 
or  equity  in  England,  for  whiph  cause  arises  ip  India'; 
and  though  this  clause  does  not^  like  the  former, 
name  the  defendant,  yet  it  has  been  held,  that  the 
writ  may  issue  at  his  instance  as  well  as  at  that  of 
the  plaintiffs. 

But  in  cases  where  a  party  offers  diis  secondary 
degree  of  evidencci  he  ought  to  adduce  some  kind 
of  proof  to  show  that  he  is  not  capable  of  giving 
that  which  is  ordinarily  required ' ;  and  therefore  when 
the  witness  is  usually  resident  in  England  ^1  or  was 
here  when  the  examination  was  taken,  it  must  be 
proved  that  he  is  out  of  the  jurisdiction  of  the  court 
at  the  time  his  deposition  is  offered  in  evidence, 
for  if  he  is  within  it,  he  himself  must  be  called  as  a 
witness. 

In  criminal  cases  depositions  are  taken  by  virtue 
of  the  statutes  1  &d  Philip  &  Maiy,  c.  131  and  2  & 
3  Philip  &  Mary,  c.  10.  By  the  first  of  those  statutes 
it  is  enacted,  *^  That  justices  of  the  peace,  or  ane  of 
them,  when  a  prisoner  is  brought  before  them  for 
manslaughter  or  felony,  before  any  bailment  or 
mainprize,  shall  take  the  examination  of  the  pri- 
soner, and  information  of  them  that  bring  him^  of 
the  fact  and  circumstances  thereof;  and  the  same, 
or  as  much  thereof  as  shall  be  material  to  prove 
the  felony,  shall  put  in  writing,  &c."  The  pro- 
visions of  this  statute,  relative  to  cases  where  the 
party  is  admitted  to  bail,  are  by  the  other  statute 
extended  to  those  where  he  shdl  be  committed  to 
prison.  On  these  statutes  it  has  been  holden,  that 
if  in  a  case  of  felony  one  magistrate  take  the  depo- 
sition on  oath  of  any  person  in  the  presence  of  the 
prisoner^,  whether  the  party  wounded,  or  even  an 
accomplice  ^;  and  the  deponent  die  before  the  trial, 
the  depositions  may  be  read  in  evidence ;  but  if  th& 

prisoner 
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prisoner  be  not  present  at  the  time  of  the  examina-    Ch.  II.  s.  a. 
tion,  it  caxmot  be  read  as  a  deposition  taken  on    Dq^mtiimi, 
oath;   though  in  cases  where  the  party  wounded       — — 
declared  himself  apprehensive  of  death,  or  was  in 
such  imminent  dai^r  of  it  as  must  iiecessarily  raise 
that  apprehension,  it  may  be  read  as  his  dying  de- 
claration ',  though  not  signed  by  the  witness  ^.    This  >  Rax  v. 
act  of  parliament  only  extends  to  cases  of  felony,  g^f^'  "^"^ 
and  therefore  such  examination  cannot  be  read  on  *  Rex  v.  Hem- 
an  infonnation  £Dr  a  libel  s.  S?«^?"^  « 

In  like  manner,  depositions  taken  before  a  coroner^,  Leach.  Cro. 
hftfe,  in  cases  of  the  death,  or  absence  beyond  sea,  p"^  99^* 
of  the  witnesses,  and  where  there  is  reason  to  be-  Paine,  Salk. 
Here  that  the  prisoner  sent  them  away^,  been  used  ^'      ^ 
on  a  trial  for  murder  (o).    And  where  a  pregnant  ^^^^  iLer. 
woman  died  after  examination,  but  before  an  order  180. 
of  filiation  ^,  such  examination  taken  under  the  stat.  waller*s^case. 
6  O.  Sy  c  3 1 ,  was  held  to  be  admissible  evidence  on  Sir  T.  Jones, 
an  application  to  the  quarter  sessions  to  make  an  ^^^  ^^^ 
order  of  filiation  on  the  putative  father ;  and  uncon-  rison's  case, 
tradicted,to  be  condusiye.    And  a  still  stronger  effect  ^pj^'  ^|^'. 
is  by  the  stat.  33  Geo.  3,  c.  g,  given  to  an  examination  venstone,  5  T. 
of  a  soldier  under  the  mutiny  act,  which  may  be  read  ^P*  373* 
at  any  future  time,  whether  he  be  living  or  dead,  bitanu  of 
as  evidence  of  his  settlement^.  But  in  a  case '  where  Wanmnstor, 
two  justices  had  taken  the  examination  of  a  com-  \i^  j^i. 
mon  pauper  relative  to  his  settlement,  but  did  not  'Rexv.  Eris- 

*^     *^  weU,3T.Rep. 

(o)  In  the  case  of  the  King  v.  Eriiaell,  it  was  ai^ed  by  7^* 
Mr.  J.  BnUery  that  the  examination  of  the  pauper  was  admissi- 
ble ;  and  in  answer  to  the  objection,  that  it  was  taken  in  the  ab- 
seaoB  of  the  parties  to  be  affected  b^  it,  he  instanced  the  case  of 
depoaiciaiis  taken  before  a  coroner^  which  were  always  evidence, 
dKNi^  the  party  was  not  present.  I  do  not  find  that  this  point 
has  been  expressly  deddea  in  any  reported  case ;  Mr.  J.  BuUer 
b  reported  to  have  said,  that  k  was  so  settled  in  1  Lev.  180,  and 
Kel.  55;  oeltainly  nothing  of  the  kind  q>pears  in  those  books: 
nererdieiesey  the  practice  has  been  to  admit  them  afler  the 
death  of  the  witness,  without  inquiry  whether  the  party  was  pre* 
seat  or  not;  and,  notwithstanding  the  objection  of  counsel,  they 
were  received  by  Mr.  B.  flflMM,  in  the  King  v.  Pw^by^ 
Maidstone  Sum.  Ass.  1794. 

remove 
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remoTe  him  thereon,  and  he  afterwards  became  in^ 
aanei  the  judges  of  the  Coart  of  King's  Bench  were 
equally  divided  on  the  question,  whether  two  other 
justioesf  could  remove  his  firnnly  on  that  examina- 
tion* 

Several  other  cases  under  similar  oircumatances, 
have  since  come  before  the  court;  in  one  %  the  pauper 
having  been  «mmined  and  removed  by  two  jnsticea, 
after  notice  of  appeal,  and  before  the  trial  of  it, 
absconded,  and  could  not  be  fouad;  neverthelesB 
the  court  held,  that  the  respondents  eoold.Boti  read 
I^  esaminaiion  on  the  hearing  of  the  appeal;  and 
in^  <wo  subsequent  cases \  thejConit.of  King's Bctech 
dedared  that  the  evidence  oficsed  in  Aie  oasse  ^ 
the  .King  v.  Eriswell  was  not  admissible j  and  re- 
jected a  similar  examination  even  aftekt  t&e  deatlr  of 
the  pauper. 

It  was  before^  observed,  that  a  verdid;  could  noC  ib 
general  be  giv«n  iu  evidence  against  a  man  who 
wa9  not  a  party  to  the  cause,  and  consequently  had 
no  power  to  cros»«xamine  the  witnesses^  Thts  nde 
applies*  equally  to  the  oaae  of  depositions,  which  are, 
as  to  astraager  to  the  cause,  niere.er  parte  exami- 
nations ;  and .  therefore,  unless  in  those  particular 
oases  where  the  legislature  has  made  them  evideqce 
against.  aU  persons,  or  where  they  fidl  withia  the 
exception  before  noticed,  in  the  case  of  judgments, 
as  affording  evidence  of  the  lex  loci{p\  they  are  not 

admitted 

{p)  In  an  action  by  the  copyholder  against,  the  lard  of  a 
manor,  for  a  fiike  return  to  a  nfmdamuif  in  which  .a  custaak.  wM 
set.  forth  in  reepect  of  copyhdlda.  granted  for  two.ii/vfs,  tiiajt  tlMfr 
sucviving  lifaniiight  renew,  paying  to  the  lojd  swik  fine  as  should 
be  set  by  the  homage  to  be.  ec^ufu  to  .two  years  impoovetl  ndne, 
and  not  guilty  pleaded,  dedoacions  made  in, so  anaent  qL^%  .ta^ 
stituted  against  &fonner  lord  of.  the  manor^  by. a  iwrsoS^who 
claimed  to  .be  admitted  to  a.oo|i]iiiold.fi>r  Uves^.npon  a  cttstma 
for  any  copyhold*  fienaat  for  lift^  ar>JivBe  to  .chailgB  or  £11  upJUs 
lives,  paying  to  die  lord  a  cea^nnaUd  fikle .  to',  bp  edt  by  the  loni 
or  his  steward,  (and  which  depositions  ^^ere.made  by  witateas 

on 
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admitted  to  be  read  against  htm.    We  haye  before  Cb.  II.  5.  a. 

seen  that  depositions  as. to  facts  in  dispute  are  no  I^tpotiHomi 
of  pedigree  more  than  in  othercases ';  and 
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therrfore  in  such  cases^  as  in  otheiSy  a  ground  must  ^^   '   '' 
be  laid  for  their  reception  as  proceedii^  in  a  oSMse,  peeni^ 
by  coEUiecting  the  person  against  whom  they  ard  ^^  ^,  ^^* 
oflkied  in  eTidenoe,  in  interest  with  the  party  in  the     ^'   ^ 
eirase  wherein  they  were  taken^  however  remote  th^ 
time  of  the  examination.    The  other  rule,  namely^ 
that  a  man  who  is  not  bound  by  proce^ings  shall 
not  avail  himself  of  fhem,  applies  with  stfU  greater 
force ;  for  if  this  were  allowed,  he  might  use  all  those 
depositions  which  made  for  him,  ondtbose  of  a  con- 
inry  deteription  tonld  not  be  used  against  him, 
becauae  he  hed  no  power  to  cros»«exanine  the  wit* 


I  shall  here  mention  only  one  case  in  which  depo* 
silioiis  are  made  evidence  against  eU  persons  by 
particvlir  act  of  pariiamen^  end  that  is  in  the  case  of 
bankruptey.  By  stat.  5  Geo«  a,  c.  30,  it  is  enacted,  [  65  ] 
**  that  commissions  and  depositions^  or  ikny  part  of 
such  depositions,  may,  on  petition  to  the!  Lord 
CShancellor,  be  entered  on  record ;  and  in  case  of  the 
death  of  the  witnesses  prcmng  ike  bmknqftt^,  or  in 
case  the  commission^  depositions,  proceedings,  or 
other  matters,  or  things^  shatt  be  lost  or  mislaid,  a 
true  copy  of  such  commission,  8ic.  signed  and 
aftested,  as  tikrein  after  is  mentioned,  shall  and  may, 
spoft  all  occasions,  be  given  in  evidence  to  prove 
such  commission,  and  the  bankruptcy  of  the  per- 

<ni  bebsJf  of  such  cop^older)  were  held  to  be  admisnbfe  eTidence 
for  ibe  loid,  as  depoaitioiis  00  behalf  of  a  penon  9tanding|Mrt 
jwt  with  the  plaintiff,  althoii^  it  was  not  proved  that  the  per- 
sons making  snch  depositions  were  copyholders,  fiirther  than  as  it 
umeared  mim  the  dIbposifioDS  themaelTes.  The  court  added  in 
tfl»  case,  that  considering  these  depositions  merely  as  declara- 
tions, they  were  stUl  not  objectionable  on  account  of  their  being 
saade  pott  UUm  matamy  becsnie  the  same  enstom  was  not  in  di»* 
pitte  in  the  fonner  suit  fis  in  the,  pirssest. ,  Fr^qimn  v.  FhiUi^ 
4  M.  &  S.  486.  Sed  vicfe  mU,  17. 

son 
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Ch.  II.  s.  a.    son  against  whom  such  <^ommi8sion  hath  been  or 
Depontiont.     ghall  be  awarded,  or  other  matters  or  things. 

■        If  a  commission  issue,  and  a  witness  prove  an  act 

of  bankruptcy  on  a  particular  day  and  die^  his  de- 

Jaoson «.  Wil-  position,  when  eoroUed,  may  be  given  in  evidence 

^°'    ^"g  •       to  prove  the  act  of  bankruptcy,  md  the  time  it  was 

committed,  against  any  person  whatever;  and  there- 
fore, if  a  creditor  of  the  bankrupt  levy  his  goods 
under  an  execution  after  the  day  on  which  such  act 
of  bankruptcy  is  proved,  the  deposition  is  sufficient 
to  overturn  \L 

It  is  well  observed  by  Mr,  Douglas,  in  a  note  on 
the  case  of  Jamon  v.  Wilson,  that  there  is  a  remark- 
able inaccuracy  in  this  act  of  parliament.  After  pre- 
scribing the  manner  of  entering  the  commission,  &c. 
of  record,  it  says,  that  true  copies,  signed  as  therein^ 
a/2er  mentioned,  shall  and  may  be  given  in  evidence ; 
but  there  is  not,  in  the  sub^^equent  part  of  the  clause^ 
[  66  ]  nor  of  the  act,  any  provision  for  attesting  and  aign- 
ing  the  entries  so  made.  It  is  only  enacted  that, 
''  the  Lord  Chancellor  shall  appoint  a  person  who 
shall,  by  himsdf  or  his  deputy,  by  a  writing  under 
his  hand,  enter  of  record  such  commission,  &c.^ 
On  a  liberal  construction  of  the  act,  it  might  pos- 
sibly be  implied  that  power  was  given  to  such  officer 
to  certify  his  enrolment,  and  then  his  certificate 
would,  as  we  have  seen  in  other  instances,  be  suffi- 
cient evidence  of  the  copy ;  but  the  safer  way  would 
certainly  be  to  prove  it  examined  with  the  original 
also. 

It  is  a  general  rule,  appUcable  to  all  proceedings 

in  courts  of  equity,  that  in  order  to  give  in  evidence 

"  Roch  V,  Bjxt  an  answer,  depositions,  affidavits,  or  any  other  inter- 

^  '  '  locutory  proceeding  in  a  cause,  a  foundation  must 

« PiercTv.         first  be  laid  by  proof  of  all  the  former  stages  of  it  • ; 

li^rSw  ^  *®  ^^  ^  ™"^®  ^*y  f^'  *®  answer*;  the  bill 
Ev.  65.  and  answer,  or  that  the  defendant  was  in  contempt, 

as 
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as  the  foundation  for  the  depositions,  and  so  on;    Ch.  II. ».  2. 
otherwise  two  inconveniences  would  follow;  firs^,    DepotUimt. 
that  the  whole  context  and  bearing  of  the  evidence 
woold  not  appear  ;secondlyy  that  the  court  could  not 
see  whether  it  was  a  regular  proceeding ;  and  if  not, 
then  the  answer  or  depositions  Vould  have  only  the  Style,  446. 
effect  of  a  mere  voluntary  affidavit,  which,  if  made 
by  a  stranger,  could  not  be  received  as  any  evidence 
at  all,  because  there  the  party  would  have  no  oppor- 
tonity  of  cross-examination ;  and  if  by  the  party, 
then  only  under  the  circumstances  and  manner  be-       [  67  ] 
fore  stated ;  but  where  on  a  bill  filed  for  the  exami-  ^azem>ve  v, 
nation  of  witnesses,  the  court  of  equity  made  an  1  m.  &  s!  4. 
order  before  answer  or  cont^npt,  that  a  witness 
who  was  going  abroad  should  be  examined,  and  a 
copy  of  the  interrogatories  was  handed  over  to  the 
adverse  party,  and  after  examination  another  order 
was  made  for  publication,  with  the  express  view  of 
his  deposition  being  read  on  a  trial  at  law,  it  was 
held  that  the  deposition  might  be  read  though  the 
party  did  not  in  fact  cross-examine  the  witness. 
As  to  the  interrogatories,  it  may  be  taken  as  a 
general  rule,  that  the  question  proposed  by  them 
should  not  be  leading.    If  depositions  are  taken  in 
answer  to  such  interrogatories  in  the  Court  of  Chan- 
cery, that- court  will  suppress  them;  and  the  like 
woidd  be  done  on  depositions  taken  in  a  court  of 
law  under  a  commission.    But  where  ancient  depo- 
sitions were  produced,  which  had  been  in  other 
respects  duly  taken,  and  suffered  to  pass  publication 
in  the  Court  of  Exchequer,  the  Court  of  King's 
Bench  held   them  to   be   admissible  in  evidence, 
although    the  interrogatories  were    so  leading   as  WilHsmsv. 
neces^urily  to  dictate  the  answer  to  be  given.  Tm^S  Axn 

In  order  further  to  explain  what  is  before  said, 
as  to  the  necessity  of  the  proceedings  being  regular, 

r  to 
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Ch.  II.  8. 3.  to  make  the  depasiiions  evidence,  it  may  be  neces- 
General  Bule  gmy  iiere  to  mention,  that  the  diBtinction  which  has 
^Pnceedh^  ^^^^  taken  in  the  books,  as  to  the  regularity  of  pro- 

. ceedings  is  this, — if  the  bill  be  dismissed  because 

the  plaintiff  is  irregular  in  his  proceeding,  as  where 

a  devisee,  on  a  suit  commenced  by  his  devisor,  brings 

a.  biU  of  revivor,  and  several  depositions  are  taken, 

and  then  the  came  on  hetfipg  is  dismissed,  because 

Blackhouae  v.   a  devisee  claiming  as  a  purchaser,  and  not  by  repre- 

Ch:  Cas^lVa.   fl^>^tation,  cannot  bring  a  biU  of  revivor;  in  this  case, 

Smith  V. Veale,  the  depositions  can  nev^  be  read  in  any  other  cause, 

1  lofd  Raym.  because  there  was  no  cause  regularly  befc^re  the  court: 

'^'  but  if  a  cause  vras  once  prc^erly  before  the  court, 

though  the  bill  wa«  dismissed  because  it  was  not  a 

matter  fit  for  ^uity  to  decree,  the  depositions  will 

be  evidence. 

Roch  9.  Riz,        We  have  before  seen  that  even  a  judgment^  when 

S***^dte  5      destroyed,  may  be  proved  by  secondary  evidence : 

Mod.  an.       tins  rule  applies  universally  to  every  species  of  evi- 


Bryam  v.         donce,  and,  therefore,  where  it  appeared  £rom  the 
Price  334.       evidence  of  the  proper  officer,  tluU;  the  office  had 

been  seardied,  and  the  bill  could  not  be  found,  the 
K  tebn'^  answer  was  permitted  to  be  read  without  it,  so 
a  Keb.  31. '      ancient  depositions  have  been  received  aa  evidence 

without  bill  or  answer;  but  to  entitte  a  party  to 
[  68  ]      deviate  so  much  from  the.  general  rul»,  they  ought 

certainly  either  to  be  fortified  by  great  length  of 

time^  or  else  some  other  reasonable  evidence  be 

given,  that  the  bill  had  been  once  there,  and  in  what 

way  it  had  been  lost. 
The  decree  is  evidence  on  the  same  princijde  as  a 

judgment  in  a  court  of  law,  and  subject  to  the  like 
Case  of  Man-  rules,  viz.  that  where  it  respects  private  property  or 
52^*^^*'  individuals,  it  is  only  evidence  against  parties  to  the 
note (13).         suit,  or  others  claiming  through  them;  but  when 

the  question  is  of  a  public  nature,  it  is  then  evidence 

against 


NOT   RKCOKD8.  gj 

against  all  pavoiui  standing  in  a  similar  situation    ch.  Ii.  s.  a. 

with  the  parties  to  it  Decree  in 

While  the  decree  remains  in  paper,  it  cannot  be      ^*Aancery. 
read  in  evidence  for  the  purpose  of  proving  its  con-      """  ' 

tents,  vithont  also  proving  copies  of  the  biQ  and 
answer,  unless  they  sre  recited  at  length  in  it ';  but  'LoidThanet 
when  the  only  object  of  the  evidence  is  to  show  that  Bid  n'^p  °°'« 
a  dei^ee  was  in  fact  made,  or  the  decree  has  been 
exemplified,  under  the  seal  of  the  court,  and  enrolled, 
it  IB  of  itself  evidence;  and  the  opposite  party  may, 
in  the  latter  case,  show  that  the  point  in  issue  in  that 
suit  was  different  from  that  before  the  court  (;)• 

Of  the  same  authority  as  answers,  depositions  (r),       [  69  ] 
and  decrees  of  the  courts  of  equity,  are  the  deposi-  ?^^?*fV 
tions,  answers  to  libels,  and  sentences  in  the  ecch^  tksdmdAdmir 
dattical  and  admiralty  courts,  on  a  question  arising  ^^  Omu. 
within  their  respective  jurisdictions  *•  '  Vide  Gilb. 

nierefore,  probate  of  a  will  of  personal  pro-  JUiodrisii 
perty,  iettere  of  administration ',  or  a  sentence  in  a  Mjldmay  v. 
matrimonial  ^»use  in  the  one  court,  or  an  luljudica^  ^^^*  ^ 
tion  of  prize,  &c.  in  the  other,  are  evidence  of  the  >  Kempton  v, 
rights  of  die  parties.     The  right  to  perBonal  pro«  Cams,  Gas. 
perty,  under  a  will,  can  be  proved  by  no  other  evi-  ^^^'  ^ 
dence  than  the  probate  ^;  and  while  that  exists,  no  « Rex  v.  Inha* 
penon  whatever  can  be  permitted  to  show  that  it  ^'^2*^^^  ^ 
was  improperly  granted,  or  after  it  is  repealed  to  Rep.  258. 

(^)  In  the  case  of  Whetler  v.  Louth,  Guildhall^  9.Ann.  (Com. 
Dijg.  £y.  c.  1.)  it  was  held  hy  IVevor,  C.J.  that  if  the  bill  and 
answer  were  recited  in  the  decretal  order,  it  was  sufficient;  but 
if  only  so  much  is  recited  as  b  deemed  necessaiy  to  introduce  the 
decretal  part,  the  bill  and  answer  must  be  proved.  Dougl.  579* 
And  di9iu>t8  have  been  entertained  whether  the  decree  under 
seal,  which  does  not  state  the  bill  and  answer,  can  be  read,  with* 
oat  a  foundation  being  laid  for  it  by  evidence  of  those  proceed- 
ii^.    Vide  IhmeU  v.  CaitUy  1  Keb.  91. 

(r)  In  MiUdauy  v.  AGUmt^,  a  doubt  was  made  whether  depo* 
sitions  in  the  spintual  courts  were  admissible ;  it  is  dear  they  are 
not,  when  taken  in  any  cause  not  within  their  iuiisdiction,  but 
where  they  have  jurisdiction,  there  seems  to  be  no  objection. 
Vide  Gilb.  Law  £v.  G7. 

p  2  avoid 


6g  PUBLIC  WRITINGS; 

Ch.  II.  s.  a.    avoid  any  payment  which  has  been  made  under  tt ' : 

Proceedingi  in  But  it  may  be  shown  that  the  seal  to  the  probate 

C<n^.       ^^  forged;  or  that  letters  of  administration  have 


'  been  repealed  *,  to  prevent  any  right  being  claimed 

»  Allen  V.         under  them,  for  that  does  not  controvert  the  judg- 
Rep.  la'sf        ment  of  the  ecclesiastical  court,  but  shows  that  no 

such  iudgment  exists.     So  too,  where  an  inferior 

court  grants  probate,  it  may  be  proved  that  the 

[  70  ]       testator  left  bona  notabilia  %  for  that  shows  that  the 

\j^-^^  !'cM     ecclesiastical  court  had  no  jurisdiction,  and  conse- 

Wills,  1  Sid.  ,       ^  ,         1    ,     .         .J  1    • 

359.  quently,  that  the  whole  is  void,  as  being  cofamnon 

T.  Ra^.  405.      From  what  has  been  already  said,  it  may  be  col- 
'  Ibid.  lected  that  the  probate  of  a  will  cannot  be  received 

as  evidence  for  any  purpose,  in  a  question  concern- 
ing freehold  lands;  for  as  to  that  they  have  no 
jurisdiction. 

The  judgment,  or  sentence  of  a  foreign  court,  is 
received  in  our  courts  as  evidence  of  the  right  it 
establishes,  or  the  fact  directly  found  by  it.  Indeed, 
when  the  party  who  claims  the  benefit  of  it  applies 
to  our  courts  to  enforce  it,  and  voluntarily  submits 
it  to  their  jurisdiction,  they  treat  it  not  as  obliga- 
tory to  the  extent  to  which  it  would  be  in  the  country 
where  it  was  pronounced,  nor  to  the  extent  to  which 
*Verl^Te,CJ,  by  our  law  sentences  and  judgments  are^;  and  ihere- 
40Q  ^^^^  though  in  an  action  upon  a  foreign  judgment,  the 

judgment  is  prima  facie  evidence  of  the  debt,  it  is  not 
conclusively  so ;  but  our  courts  will  examine  into  it, and 
•  Walker  v.      for  that  purpose,  receive  evidence  of  what  the  law  of 
Whitter,  ^jjg  foreign  state  is,  and  whether  the  judgment  is 

•Per  Eyre  ut  warranted  by  that  law*.    In  all   other  cases,  our 
supra.  courts  give  entire  faith  and  credit  to  the  sentences 

[  71  ]       of  foreign  courts,  and  consider  them  as  conclusive^: 

(i)  See  further  as  to  these  sentences,  poti,  73. . 

Therefore, 
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Therefore,  if  a'mau  be  acquitted  of  a  crime  '  com-    Ch,  II.  s.  a. 
mitted  in  a  foreign  country,  or  discharged  from  a  Proceedings  m 
demand  arising  there  *  by  the  sentence  of  its  courts,        Cw^^ 

or  the  validity  of  a  marriage  contracted  there '  be  ; » 

decided  by  such  sentence,  the  sentence  is  conclusive  of  '  Hutchinson's 
the  fact  established  by  it.  So  if,  on  ahbel  against  a  ship,  ^^««> »  Show, 
any  question  arise  on  the  law  of  nations,  and  a  foreign  *  Barrows  v, 
court  of  admiralty,  acting  on  that  law,  adjudge  a  Jeinino,s 
ship  to  be  a  lawful  prize,  for  breach  of  neutrality,  ^  p '^t'^* 
being  enemies  property,  or  other  fact,  which  by  the  Hardwick 
law  of  nations  is  cause  of  forfeiture;  the  sentence  is  ^  Ve«:  159. 
complete  and  conclusive  evidence  of  the  fact  on 
which  it  is  founded  against  all  the  world ;  and  if 
they  state  the  evidence  from'  which  they  drew  the 
conclusion,  no  court  in  this  country  can  take  into 
their  consideration,  whether  such  conclusion  was 
riffht  or  otherwise  *.     Nor  will  the  sentence  be  void  1^***®  Pork's 

Xnsur  ^^^ 

on  adcount  of  the  court  having  arrived  at  the  con-  Carols  v.  Ken- 
elusion  on  rules  of  evidence,  or  presumptions  esta-  si^gton,  8  T. 
Wished  by  particular  ordinances,  and  not  generally  chnsde  v.  Se- 
acknowledged^.    In  this  case,  however,  the  adjudica-  cretan,  8  T. 
tion  is  only  evidence  of  the  conclusion  on  which  the  -,^^*  *^^' 
condemnation  is  founded,  such  as  the  property  be- 
longing to  an  enemy,  or  the  like,  and  not  of  the  Gladstone  5 
facts  stated  by  way  of  evidence.  East,  155 ; 

Also,  if  a  foreign  court  of  admiralty  condemn  a  g^^^'  ^ " 

ship  as   lawful  prize  without  assigning  any  cause,  Ex.  Ass.  Co. 

it  is  evidence  that  she  was  not  neutral  ^ :  but  if  th^  5  East,  90. 

foreign  court  state  the  facts,  on  which  they  found  ^^^"*^^*^* 

their  condemnation,  and  it  appear  from  those  facts,  Park,  413/  ' 

and  also  from   the  conclusion  they  have  drawn,  Saloucciv. 

that  the  condemnation  was  not  for  any  violation  of  Johnson, 

Pan  41 'i. 
the  law  of  nations,  but  for  not  complying  with  some         *      ' 

arbitrary  regulation  of  their  own ;  as  where  a  belli- 
gerent state  having  made  certain  ordinances  which  ; 
had  not  been  assented  to  by  a  neutral  state,  seized  I 

p  3                               a  ship  U 
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Ch.  II.  8. 9.    a  ship  belonging  to  such  state  and  declared  her 

FrwMd'mgt  m  prize,  because  she  had  not  navigated  according  to 

Ccnau,       those  ordinances,  the  sentence  is  void  altogether. 


—    and  of  no  force  in  any  court  of  justice  '•    In  like 

>  Calvert  v.  manner,  as  it  is  necessary  that  the  subject  should 
Rep.  533.  ^®  within  their  jurisdiction,  it  is  also  necessary  that 
Mayne  v.  the  cowt  itsdf  should  be  one  regularly  established, 
4U.F^llard9!  ^^^  acknowledged  by  the  law  of  nations,  and  not 
Bell9  8T.Rep.  a  mere  arbitrary  institution;  wherefore  a  condem- 
^leto  ^  nation  before  the  consul  of  a  belligerent  state,  resi- 
Ibid.  562.  dent  in  a  neutral  country,  was  considered  as  a  mere 
[  7^  ]  nulUty  ^;  but  such  a  proceeding  before  the  consul  of 
Ti^V^I^^  ^  ^^'^  belligerent  state  resident  in  another,  in  alliance 
8  T.  Rep.  a68.  offensive  and  defensive  with  it,  has  the  same  effect 

as  if  taken  in  the  state  appointing  the  judge  who 
condemns ;  for  the  interests  of  the  two  states  being 
united,  one  may  authorize  the  other  to  erect  a  courts 
acting  on  the  law  of  nations,  for  their  common 
'Oddyv-Bovil,  benefit,  at  any  place  within  the  hostile  territory'. 
^      ^  473*         xhe  proof  of  these  proceedings  has  generally  been 

by  copies  under  the  seal  of  the  court  in  which  they 
were ;  there  seems  to  be  no  objection  to  the  seal  of 
a  court  acting  on  the  law  of  nations^  being  received 
as  evidence  of  itself;  but,  in  my  first  editipn,  I 
hazarded  an  opinion,  that  to  prove  the  seal  of  a  mere 
municipal  courty  some  evidence  should  be  given  of 
Henry V.  its  authenticity;  and  a  case  which  has  been  since 

Adcy,  3  East,  determined  in  the  Court  of  King's  Bench  has  con- 
firmed that  opinion;  for  in  an  action  on  a  judgment 
obtained  in  the  island  of  Grenada,  though  the  plain- 
tiff proved  the  hand-writing  of  the  judge  of  the 
court  subscribed  to  the  judgment,  yet,  as  he  could 
not  prove  the  seal  affixed  to  be  the  seal  of  the  island, 
he  was  considered  as  having  failed  in  his  proof,  and 
[  73  ]  the  court,  on  motion,  confirmed  the  nonsuit  obtained 
on  that  ground.    Nevertheless,  as  the  court  did  not 

go 
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go  miich  at  length  into  the  reatoa  for  requiring  such    Ch.  11.  a.  2. 

eTidence,  it  may  not  be  improper  to  retain  the  note  ^^"^^t  » 

which  was  inserted  in  the  former  edition  (0«  CoJ^ 

It  

(I)  It  waft  held  in  an  anoaymouft  case^  9  Mod.  66^  that  an  ex- 
emplificadon  of  the  proceedings  of  a  court  in  Holland,  under  the 
seat  of  the  State$y  was  sufficient  eiridence  without  further  proof; 
but  thflSy  I  ooneeiTe,  is  not  an  authority  to  show  that  the  seal  of 
the  Ofurt  in  that  country,  acting  on  its  own  laws,  would  have 
been  sufficient ;  and  the  case  of  Stoinnerton  v.  GodtUard,  therein 
cited^  seems  to  wamint  the  distinction ;  for  it  was  there  held,  on 
to  the  Hoose  of  Lords,  that  an  exemplification  of  a 
jadgment  of  the  Court  of  King*s  Bench  in  England,  which  (for 
wL  appearing  to  the  contranr,  was  under  the  seal  of  that  court) 
not  sufficient  evidence  0/  the  judgment  before  the  Court  of 
Session  in  Scotland.  It  is  true  that  the  distinction  taken  by  the 
cooA  wasy  chat  ht  the  one  case  the  record  was  the  direct  matter 
in  isspe^  luid  in  the  other  but  inducement.  But»  in  addition  to 
thb,  it  may  be  observed,  that  the  public  seal  of  one  state  is  mat- 
ter of  notoriety,  and  may  be  taken  notice  of  by  another,  as 
port  of  the  law  of  nations  acknowledged  by  all ;  but  when 
only  the  seal  of  a  foreign  court  is  put  to  the  copy,  it  should 
seem  that  some  evidence  should  be  given  of  that  seal  beiae  what 
it  purports  to  be ;  for  the  courts  of  £igland  cannot  judiciaUy  take 
Dodce  of  the  iam  of  other  countries;  and,  therefore,  where  a  con- 
tract is  to  be  construed  according  to  the  laws  of  the  country  in 
wbidi  it  was  made,  witnesses  are  examined  to  prove  ^hat  those 
laws  are.  l  P.  Will.  431.  A  distinction  has  long  prevailed  be- 
tween public  and  private  seals ;  the  first  ^those  of  the  superior 
ooartsm  this  country)  are  considered,  as  is  observed  above,  as 
part  of  the  law  of  the  country,  and  therefore  are  judicially  taken 
notice  of  by  its  judges ;  but  the  seal  of  a  private  court,  or  private 
iDdBvidualy  should  be  proved  by  evidence.  Vide  Gilb.  Law  £v.  90. 
In  Ifoisa  t.  Thornton^  8  T.  Rep.  303,  it  was  held  that  the  bare 
production  of  an  instrument,  purporting  to  be  a  diploma  under 
tbe  seal  of  the  Universi^r  of  St.  Andrew's,  was  not  sufficient :  but 
in  the  case  of  Doe  dem.  tVoodmass  v.  MosoHj  i  £sp.  Cas.  N.  P.  53,  . 
the  seal  of  the  Corporation  of  London  was  hela  to  prove  itself. 
From  what  is  said  hj  the  court  in  Moists  v.  Thornton^  it  may  be 
ooiiected  that  the  lue  evidence  would  not  be  sufficient  of  the 
seals  of  other  English  corporations,  and  there  appears  good  rea- 
som  for  making  a  distinction  between  them  and  tnat  of  the  Cor- 
poration of  London ;  its  privileges  have  been  oonfirmed  by  par- 
oonieat,  and  its  seal  is  so  common  as  to  be  known  to  aJmost  every 


Letters  of  administration  under  the  seal  of  tile  Prerogative 
Court  of  Canterbury,  prove  themselves  in  a  cause  respecting  per- 
soaal  property.  Kasjpton  v.  CrotSy  Cas«  temp.  Hard.  108.  And 
where  a  bill  of  exchange  has  been  protested  in  a  fore^n  country 
ibr  non-acceptance  or  non-paymen^  the  protest  under  the  seal  of 

F  ^  a  notary 
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Ch.  II.  s.  a.        It  was  before  observed,  that  if  a  man  b^  acquitted 

Proceedings  of  ^f  ^  crime,  or  discharged  from  a  demand  in  a  foreign 

Jw^SiaUmM.   country,  he  cannot  be  again  impleaded  on  the  same 

'   account  in  this.    It  may  be  added,  that  all  matters 

Vide  Clegg  v.  of  contract  or  of  right  are  to  be  judged  of  according 
r^^'b  6q  *^  the  law  of  the  country  wherein  they  arise;  in 
Miller^.  Hen-  such  cases,  therefore,  the  laws  of  foreign  countries 
nick^Campb.  frequently  become  the  subject  of  inquiry  in  our 
Bucbanan  v.  courts  of  justice,  and  when  such  a  question  arises, 
Rucker.  i  ^jjg  foreign  law,  if  in  writing,  must  be  proved  by  a 
RiSS^soni;.  copy  properly  authenticated.  But  when  the  un- 
Anderson,  written  laws  of  a  foreign  country  become  the  subject 
Md^i  P/wm.  ^^  inquiry,  such  laws  are  proved  by  the  parol  ex- 
431.  amination    of  witnesses    of  competent   skill    and 

knowledge. 

Judgments  in  a  court  baron,  county  court,  or  other 

inferior  court,  though  not  reeords,  are  also  evidence. 

[  74  ]      In  cases,  however,  where  it  has  been  requisite  to 

Vide  Com.       prove  their  proceedings,  the  general  practice  has 

(C^  1.^  ^^^^  ^^  produce  the  book  containing  the  original 

minutes,  as  well  those  previous  to  the  judgment,  as 

the  judgment  itself  (for  in  the  case  of  .all  inferior 
■  Chandler  v,  jurisdictions^  whether  ecclesiastical  or  civil,  it  must 
Roberts,  Ex-  ^y^  shown  that  the  proceedings  are  regular) ;  and  as 
39  Ueo.  3.  it  is  not  usual  to  draw  up  such  judgments  in  form, 
'  Fisber  v.  this  evidence  has  been  held  suflScient  to  support  an 
lane,  a  Black,  action  on  the  judgment  of  the  county  court',  or  to 
3  A  HI  prove  the  proceedings  in  a  foreign  attachment  in 
White,  14  the  court  of  the  lord  mayor  of  London  *,  or  a  dis- 
East,  216.        continuance  '  of  a  suit  in  the  sheriflTs  court  there ; 

a  notary  public  has  been  usually  received  as  sufficient  evidence 
of  the  presentment,  without  proof  even  of  the  protest  having  been 
simed  by  him,  or  that  the  seal  affixed  is  what  it  purports  to  be. 
Vide  a  Roll.  Rep.  346.  10  Mod.  66.  This  seems  to  oe  a  relaxa- 
tion of  the  strict  rales  of  evidence  for  the  convenience  of  the 
mercantile  world ;  who,  in  such  cases,  give  credit  to  instruments 
of  that  nature. 

but 
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but  in  this  case  the  defendant  is  not  precluded  by    Ch.  II.  s.  3. 
the  judgment  from  disputing  the  original  jurisdiction       Awards, 
of  the  courty  and  pleading  that  the  cause  of  action  ,-^ 
arose  out  of  that  jurisdiction  '•  .  -o,  Ckx>key 

If  the  parties  think  proper  to  submit  their  differ-  Wi^es,  ^, 
ences  to  au  arbitrator,  his  judgment  is  as  conclusive 
upon  them,  as  that  of  a  court  established  by  the  « 
law;  and  though  in  questions  respecting  land  he 
cannot  absolutely  convey   property   from   one   to 
another,  but  can  only  order  it  to  be  done ;  yet  if  he 
deteraiine  the  right  to  be  in  one,  this  is  conclusive 
evidence  of  the  title,  and  cannot  be  disputed  in  an 
action  of  ejectment  *t    The  award,  whether  made  on  '  Doe  dem. 
a  parol,  or  a  written  submission^  may  be  given  in  pcr'^^&ist, 
evidence  on  a  count  in  assumpsit,  founded  on  tlie  15* 
original  consideration',  or  on  an  account  stated ^.  'Kingston v. 
But  to  enable  the  party  in  whose  £eivour  the  award  j^^  ^Cases 
was  made  to  avail  himself  of  it,  he  must  not  only  227. 
prove  the  award,  but  in  the  case  of  a  parol  submis-  *_^®?°  *• 

1  .  11   '        .!_  1  .    t     Batshore, 

sion  prove  his    own  as  well  as  the  other  party  s  1  £sp.  1^4. 

assent  to  it ' ;  and  where  it  is  in  writing  prove  the  ^  Kingston  v. 

execution  of  the  deed  of  reference,  and  that  by  all  P*^ilp9>«bi«"- 

^        pro- 
parties;  for  if  it  does  not  appear  to  have  been  so  ^  ^ 

executed,  there  was   no  consideration  for  the  sub-  chace,  15 
mission  of  the  defendant^.     The  award  must  have  East,  209. 
the  stamp  imposed  by  the  legislature,  but  when  two  ^o"*i|edge  v. 
arbitrators  are  at  liberty  to  appoint  an  umpire,  their  5  Taunt.  704. 
appointment  requires  no  stamp  7.      . 
Havinfic    when  speaking  of  the  different  courts  General  Obser- 

^  vatwni  fli  to  the 

individually,  but  slightly  mentioned  the  cases  in  effect  of  &n- 
which  judgments  or  sentences  of  those  courts  would  teiuet, 
be  evidence,  I  shall  now  proceed. to  collect,  into  one 
view,  the  general  rules  which  are  applicable  to  all.  - 

It  was  before  observed  that  the  judgment,  sentence,  ^^^^^  ^^' 
or  decree,  of  the* same,  court,  or,  one  of  ccnmrr^U  Ante,  37  &c. 
jurisdiction,  direcily  upon  the  point,  may  be  pleaded 

as 
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Ch.  11. 8.  a.  as  a  bar,  or  given  ia  evidence  as  conclusive  between 
General  Olner-  the  same  ps^rties  iipoit  the  tame  matter  directly  in 
effect* iS'  Sen-  question :  and  in  like  manner,  the  judgment  of  a 
iencet.  court  of  exclusive  jurisdiction,  directly  upon  the  pointy 

^  is  conclusive  upon  the  same  matter  between  the  same 

[  7^  J  parties  coining  incidentally  in  question  in  another 
Vide  1 1  St.  court  for  a  different  purpose.  But  neither  the  judg- 
Tr.  a6i.  ment  of  a  concurrent  or  exclusive  jurisdiction,  is 

evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction;  nor  of 
any  matter  incidentally  cognisable ;  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment. 

Judgments  which  are  merely  on  questions  of  pro- 
perty between  party  and  party  are,  as  was  dsewhere 
observed,  evidence  only  between  the  parties,  or  tbo^e 
claiming   under   them;    but  those    in  rem^   or  in 
Vide  4  Co.       the    ecclesiastical  courts,  on  matrimonial    causes, 
I^rvey's  case   ^^^  evidence  against  third  persons.    In  these  cases 
note  (r).  nevertheless,  a  stranger  is  always  at  liberty  to  show 

Tr^Wa  *^**  *^^^  judgment,  sentence,  or  decree,  was  ob- 

a  Ves.  246.       tained  by  fraud  and  collusion  between  the  parties  to 

it;  for  fraud  is  an  extrinsic  collateral  act,  which 
vitiates  the  'most  solemn  proceedings  of  courts  of 
justice,  and  though  it  is  not  permitted  to  show  that 
a  court  was  mistaken,  it  may  be  shown  that  it  was 
misled:  but  the  parties  to  them  are  not  permitted  to 
avail  themselves  of  their  own  finud. 

Conformably  to  these  general  principles,  the  fol- 
lowing decisions  have  taken  place : 
I  'jj  ]  If  a  question  of  legitimacy  arise  inddenially  upon 

a  claim  to  a  real  estate,  a  sentence  ijinulUty,  or  one 
in  affirmance  of  a  marriage  in  die  ecclesiastical  court, 
is  conclusiise  evidence  against  the  parties,  or  those 
who  have  acquiesced  in  the  sentence,  and  all  claim- 
ing under  them;  as  where  A.  and  B.  being  married, 
C.  libelled  against  the  wife  on  a  pre-contract,  which 

the 
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the  spiritual  court  enforced,  and  B,  and  C  after-    ch.  II.  s.  a. 
wards  married,  living  the  first  husbandi  and  had  a  General  Obtcr- 
son,  who  brought  an  ejectment,  and  made  out  his  ''^^^'^^ 
title  as  heir  to  his  grandfather;  it  was  held,  that  the  tences, 
sentence  was  conclusive  evidence  of  his  legitimacy^;  ■ 

and  in  like  manner,  where  two  persons  had  married  "  Buntings 
within  the  age  of  consent,  and  the  ecclesiastical        ' 
court  pronounced  a  sentence  of  divorce  on  that 
ground,  this  sentence  was  held  conclusive  of  that 
fact,  as  against  the  children  of  the  marriage,  and 
destroyed  their  legitimacy^.     So  a  sentence  in  a  'Kenn'scase, 
cause  of  jactitation,  has  been  held  conclusive  evidence  ^   ^'^^' 
against  the  issue  in  an  ejectment'.    And  where  an  'Jonesv.BoKr, 
action  has  been  brought  upon  a  contract  of  mar-  ^^*™*  *^5- 
riage,  or  for  adultery  with  the  plaintifTs  wife,  a  sen- 
tence in  the  ecclesiastical  court  against  the  contract  ^ 
in  the  one  case^(ti),  or  declaring  the  supposed  wife  viiiaResl,'si 
free  in  b,  jactitation  cause  in  the  other  ^,  is  conclusive  Stre.  961. 

evidence  *  ^lewes  v, 

eviaence.  Bathunt, 

So  a  sentence  of  expulsion  unappealed  from,  given  3Stni.9do. 
in  evidence  on  an  ejectment  or  indictment  for  assault- 
ing a  fellow-commoner  of  Queen's  College,  Cam-  den*Cwa"°" 
bridge,by  turning  him  out  of  the  gardens,  is  conclusive  315. 
for  the  defendant,  and  consequently  evidence  on  the  gujly^  ^o^ 
part  of  the  lessor  of  the  plaintiff  or  prosecutor  to  Raym:  5. 
prove  the  irregularity  of  the  sentence,  is  inadmis-  ''  Strickland  v. 
sible  ^.    And  a  conviction  before  a  magistrate,  having  chwter  Sum 
competent  jurisdiction,  is,  till  quashed  or  reversed.  Assizes,  1757, 
conclusive  evidence  in  favour  of  the  justice  in  an  S^'^^'^c^^ 
action  against  mm  for  false  imprisonment  7.  note. 

In  all  these  cases  the  parties  to  the  suit  were      [  78  ] 
parties  to  the  sentence  or  conviction,  or  had  ac- 

(tt)  This  case  was  before  the  statute  96  Gto<a,  c.  3^  by  the  igth 
section  of  which  statute,  it  is  enacted,  that  no  suit  stell  be  had  in 
the  ecclesiastical  cour^  to  compel  a  celebration  of  marriage,  by 
reason  of  any  contract. 

quiesced 
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Ch.  II.  s.  2.    quiesced  under  it,  or  claimed  under  those  who  stood 
Judgments  of  in  that  situation ;   and  for  the  same  reason,  in  the 
Jm^UdMons    ^^®  ^^  ^®  Duchess  of  Kvigzton,  Lord  Apsley  consi- 
-   dered  the  sentence  of  the  ecclesiastical  court,  de- 
claring her  free  from  Mr.  Harvey,  to  be  so  conclusive 
against  the  heir  at  law,  and  next  of  kin  of  the  duke, 
as  to  be  pleadable  in  bar  to  a  bill  brought  by  them 
to  set  aside  his  will  on  the  ground  of  fraud  in  the 
duchess,  in  imposing  herself  upon  him  as  a  single 
■  Ambl.  756.     woman ',  but  when  the  same  sentence  was  offered  as 

conclusive  evidence  against  the  charge  of  bigamy,  the 
House  of  Lords  held  that  it  was  not  so ;  first,  be- 
cause the  king  was  no  party  to  the  first  suit,  nor 
could  become  so;  and  secondly,  because  the  ec- 
clesiastical   court  had   no    judicial  cognizance  of 

*  Vide  11  St.  crimes  *;  and  upon  the  same  principle  it  was  held  by 
Tr.  261.  Lord  Ellenboroughy  that  the  probate  of  a  will  was  no 

evidence  in  answer  to  an  indictment  for  forging  the 

*  Rexo.  Gib-  will ',  though  the  contrary  had  been  previously  held^. 
«)D,  Lancaster  j^  jjj^^  manner  in  Prudham  v.  Phillips,  (cited  Ambl. 

oum.  Assizes,  .  »r-  t 

1602.  762,  and  several  times  in  the  Duchess  of  Kingston  s 

a  Evans's  case,)  it  was  held,  that  the  sentence  in  the  ecclesias- 

4  ^^^  ^  yj'v^  ^^'^  court,  aimulling  a  marriage,  might  be  avoided 
cent,  1  Stra.  by  third  persons  on  account  of  fraud  and  collusion 
^**  in  the  parties,  though  the  parties  themselves  were 

estopped  from  showing  their  own  fraud.    So,  though 
a  judgment  of  ouster  against  one  corporatjor  is  ad- 
missible against  another  deriving  title  through  him, 
» Rex  V.  to  prove  that  the  person  ousted  had  no  title  *;  and 

5  ^m  2598.    ^®  conviction  of  a  principal  felon  may  be  received, 

to  prove  the  felony  committed,  against  the  person 
indicted  as  an  accomplice,  yet  they  are  neither 
of  them  conclusive  evidence  of  these  facts,  but  may 
be  controverted  by  the  party  against  whom  they  are 

•VidcForster    go  read  ^. 

^'    '  But  in  an  action  against  Mr.  Harvey^  by  a  creditor 

of 


NOT    RECORDS.  ^J 

of  his  supposed  wife  (they  living  separate,)  he  showed    ch.  II.  s.  a. 
a  sentence  in  a  cause  of  jactitation  declaring  against    Aeti  afStaU. 

the  marriagey  and  that  not  being  impeached  by  the   

creditor,  was  considered  as  conclusive  evidence, 
against  the  marriage,  though  it  was  afterwards-  re- 
versed on  appeal  ^        «  >  Vide  1 1  St. 

In  cases  where  every  person  has  an  opportunity  of  '^''*  ^35- 
coming  into  court,  and  being  made  a  party  to  the 
suit,  as  in  all  proceedings  in  rem,  and  probates  of 
wills,  the  sentence  or*  grant  of  probate  binds  all 
fenqm,  and  none  can  be  permitted  to  impeach  the 
proceedings  in  another  suit,  when  it  comes  inci- 
dentally in  question  *.  'Vide  ii  St. 

When  any  public  measure  has  been  adopted  by  the  '^^'  ^^^'  *^^ 
government  of  this  country,  it  is  usual  to  annouiptce 
such  measure  to  the  public  by  means  of  a  gazette,       [  79  ] 
which  is  pubUshed  under  the  sanction  and  control 
of  government ;  and  of  any  act  of  state  so  announced,        ^ 
this  gazette  is  of  itself  sufficient  evidence ';  the  Idf^s  sRex  9.  Holt, 
proclamations,  addresses  from  the  people  to  the  crown,  5  T.  Eep.  436. 
and  the  like,  may  be  proved  in  this  manner  without 
a  production  of  the  proclamation  or  address  itself, 
for  tfiese  being  matters  of  public  notoriety,  com- 
municated to  the  public  in  a  known  prescribed  form, 
the  law  pays  such  attention  to  the  established  rules 
of  office,  as  not  to  call  for  higher  evidence  than  that 
to  which  all  mankind  look  for  information  on  the 
subject.  '  For  the  same  reason,  proclamations^,  and  *  Bd.  n.  P. 
the  articles  of  war',  as  printed  by  the  king's  printer,  ^^' 
are  received  as  sufficient  evidence  of  such  instru-  ere^dted^*  t" 
ments  having  been  duly  issued ;  and  where  a  pro-  Rep.  443. 
clamation  recited,  that  it  had  been  represented  that 
outrages  had  been  committed  in  different  parts  of 
certain  counties,  and  offered  a  reward  for  the  dis- 
covery and  apprehension  of  the  offenders,  such  pro- 
clamation was  admitted  as  evidence  to  prove  an 

introductory 
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Ch.  II.  9.  a.    introductory  averment  in  an  information  for  a  libel 
Acti  qfSuue.    that  divers  acts  of  outrage  had  been  committed  in 

those  parts;  and  the  recital  in  an  act  of  parliament  of 

such  outrages,  and  making  provision  against  them, 

was  held  to  be  admissible  for  the  same  purpose  ■:  The 

»Rex^.Sut-     reorister  of  the  navy  office*,    with   proof  of  the 

ton,4M.&S.       ^,     ,    ,  ,     "^       ,  «  •      :■      -  , 

53a.  method  there  used,  to  return  all  persons  dead  with 

>Bul.  N.  P.  Ilie  mark  DJ,  is  sufficient  evidence  of  death;  as  is 

^^-  the  daily  book  *  of  a  public  prison,  to  prove  the 

>  Rex  9.  time  of  a  prisoner's  discharge ;  or  an  entey,  in  the 
Cas.  435.  books  kept  by  the  quarter  sessions,  to  prove  not 

only  the  prisoner's  discharge,  but  that  he  was  ac* 

tually  a  prisoner  on  the  day  when   he  appeared 

«Doed.  Cook-  to  be  SO  by  the  entry  ^.    So  the  log*book  of  a 

rSl' &S°^'  ™'"*  ^ ^'^         ^^^  received,  to  prove  when  a  ^ip 

*  Disraeli  17.  beoame  part  of  her  convoy^;  And  entries  in  the 
Jowett,  1  £sp.  books  of  the  clerk  of  the  peace  of  deputations 
^^'  ^^'  formerly  granted  to  gamekeepers,  as  evidence  of  a 

•  Hunt  V.  right  of  manor  in  the  person  granting  such  d^uta- 

B.&AJd.^      tions^ 

341*  But  though  the  book  of  a  public  prison  is  suffi- 

cient to  prove  the  time  of  a  commitment  or  dis- 
charge^ yet  the  cause   of  imprisonment  must  be 
proved  by  other  evidence ;  and  therefore,  in  a  ques- 
tion of  bankruptcy,  where  the  supposed  bankrupt 
'Salte  V.  Tho-  had  been  two  months  in  prison  7,  it  was  held  that, 
&Piif  ^       ^  prove  the  fact  of  his  imprisonment  having  been 
^  for  debt,  the  original  eommittittir  should  have  been 

Smitl^4  produced;  end  though  an  entry  made  at  the  custom- 

Twint.  30a.  house,  of  the  transfer  of  a  ship,  would  be  good  evi- 
Hopldns  a  denoe  against  the  person  making  the  affidavit  of  his 
Taunt.  5.  property  in  the  ship*,  yet  it  is  not  even  prima  facie 
•Tinclder v.  evidence  i^amst  a  stranger  named  in  it,  and  who 
East^a^b/^     gave  no  auAority  for  die  insertion  of  his  name',  nor 

>  Lane  o.  An-  fo^  ^  person  making  it,  without  proof  of  his  pos- 
denon,  4         session ';  for  in  this  case,  it  should  be  observed,  diat 

Taunt.  64a.  ^jj^ 
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the  officer  making  the  entry  only  records  the  fact    q^,  jj,  ,,  ^ 
gtated  to  his)  by  others.  Hutary. 

It  is  agreed,  that  to  prove  a  particular  custwn,  a  — ^— 
printed  history  is  no  evidence;  and  therefore,  when       [  ^^  1 
CmmbdenU  Britannia  was  offered  in  evidence  on  an  Burgesses  of 
issue,  whether,  by  the  custom  of  Droitwichi  salt  pits  Draitwich, 
might  be  sunk  in  any  part  of  the  town,  or  in  a  cer*  la  Mod/ss. 
tain  pkboe  only,  it  was   rejected;  and  Dugdak's  S.C. 
Monatti€on  was  also  refused  on  a  question,  whether 
an  abbey  was  inferior  or  otherwise.    But  it  was  said, 
that  in  the  case  of  Staiiier  v.  Droitwieh,  that  a  general 
history  was  sufficient  evidence  of  a  matter  relating 
to  the  kingdom  in  general;  and  the  case  of  Stp 
OuhefVfu?$  ffaspital  was  cited,  where  a  chronicle  was 
said  to  have  been  allowed  as  evidence  to  prove  a 
particular  point  of  history  in  the  tinie  of  Edward  111* 
From  the  report  of  that  case,  it  appears,  that  the  i  Veat.  149. 
question  being  whether  the  patronage  of  the  hos- 
pital was  in  the  >queen  dowager  or  the  queen  consort^ 
a  record  in  Edward  the  Third's  time  was  produced, 
wherein  Isabel,  the  queen  of  Edward  II.  though  living, 
was  stiled  m^per  R^gina,  and  the  right  determined  to 
be  in  the  queen  consort,    Speed^s  Chronicles  were 
prodoced,  **  to  lAow  that  at  that  time  queen  Isabel 
*'  was  imder  great  calamity  and  oppression,  and  that 
*'  what  was  then  determined  against  her  was  not  so 
^  much  from  the  right  of  the  thing  as  the  iniquity 
of  the  times,  so  that  (as  is  observed  in  the  report) 
that  authority  was  much  invalidated  from  the  cir- 
*'  cqmstances  of  the  time/'    The  same  point  was  Lord  Broan- 
again  made  in  a  subsequent  case,  and  the  book  being  ^l^'^^'i^ 
ptoduced,  as  is  said  in  the  report,  to  prove  the  death  14. 
of  queen  Isabel,  DoUfen  said,  the  evidence  was  re-       [  81  } 
ceived  by  ccmsent;  bi^  the  chief  justice  (Pemberton) 
said,  he  knew  not  what  better  proof  they  could  have; 
udWalhp  said,  that  in  the  Lord  Bridgeuwter^B  case, 

the 
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Ch.  II.  s.  2.  the  House  of  Lords  admitted  it  as  good  evidence* 
History.  On  this  case,  as  reported  byFiew/m,  we  may  observe 
that  it  was  admitted  merely  as  evidence  of  the  ge- 
neral reputation  of  the  time,  that  the  mother  of  the 
reigning  monarch  was  unkindly  treated  by  him,  and 
for  the  purpose  of  showing  the  ground  on  which  a 
judgment,  evidently  vnrong,  proceeded. 

The  ftict  thus  proved  was  matter  of  public  noto- 
riety, which,  if  it  had  happened  just  before  the  time, 
the  judges  in  a  case  within  their  province,  or  a  jury, 
if  it  was  submitted  to  them  as  a  question  of  fact, 
Disc.onTrea-  would  take  judicial  notice  of.    Thus,  Mr.  J.  Forster 
son,  c.  a,  s.       Bays,  if  a  man  be  indicted  for  treason,  in  adhering  to 

the  king's  enemies,  the  iact,  whether  war  or  no,  is 
triable  by  the  jury,  and  the  public  notoriety  is  suffi- 
cient evidence  of  that  fact. 

But  another  case  is.  also  mentioned  in  the  reports 
of  Stainer  v.  Droitwkh,  (both  in  Salk.  and  12  Mod.) 
which,  if  correctly  stated,  would  tend  to  admit  such 
evidence  to  fix  the  particular  dates  of  transactions 
not  very  remote  from  the  time  of  trial.  It  is  cited 
in  12  Mod.  by  the  name  of  Neale  v.  Jay,  and  in 
Salk.  by  that  of  Neak  y.  Fry ;  in  the  latter  book 
it  is  stated  to  have  passed  about  twelve  years  ante- 
[  82  ]  cedent  to  that  time,  and  is  thus  cited:  **  A  deed 
was  produced,  said  to  be  made  1  PkiKp  If  Mary, 
wherein  all  the  titles  were  given  to  Philip,  which 
he  used  after  the  surrender  of  Charles  the  Fifth. 
Now  though  Charles  had  then  surrendered,  yet  Philip 
did  not  take  the  titles  upon  him  till  that  surrender 
had  been  received  by  the  council  of  Spain,  which 
'  was  six  months  after,  so  that  die  deed  must  needs 
have  been  forged ;  and,  to  prove  the  time  of  receiving 
that  surrender,  chronicles  were  produced  and  admitted 
as  evid&ice.*'  Mr.  J.  BuUer  has  implicitly  followed 
Bul.N.  P.  248.  the  report  in  12  Mod.  citing  this  case  from  it  by  the 

name 
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oaine  of  Neah  v.  Hy^  and  I,  in  the  first  edition  of   ch.  II.  s.  a. 
this  woiIl,  was  led  into  the  same  error  by  Salk.;       HUtory. 
bnt  npon  looking  farther  into  this  authority^  it  is  ' 
plain  that  the .  person  who  cited  the  case  did  not 
correctly  state  it.  From  the  date  and  name  of  one  of 
the  parties,  there  can  be  no  doubt  but  that  the  case  of 
Mo98am  ▼.  hnff  7  St  Tr.  571,  was  the  case  alluded  to.  Mosaam  o. 
That  case  happened  in  Trin.  Term  1684;  it  was  ^I^''^''^' 
an  ejectment  on  the  demise  of  NeaUj  and  Lady  Ivy 
the  defendant  setting  up  two  deeds^  dated  13th  No- 
yember,  and  aad  of  December^  3  Philip  4r  -Afiorfy, 
(not  1  Philip  4r  Mary,  as  stated  in  Salk.)  the  plain- 
tiff showed,  by  the  titles  to  several  acts  of  parlia* 
menty  and  other  records  of  this  kingdom,  that  even 
then  Philip  had  not  assumed  the  titles  which  were 
given  to  him  in  the  deeds ;  but  it  does.not  appear  from 
die  report  in  the  State  Trials,  which,  like  most  others       [  83  ] 
in- that  collection,  contains  verbatim  every  thing 
which  passed,  that  the  plaintiff  even  offered  to  read 
any  chronicles  in  evidence.    The  defendant,  on  the 
contrary,  did  offer  such   evidence  to  show  when 
Chofiei  resigned,  and  it  was  rejected  by  the  court,  7St.Tr.  6oi« 
the  chief  justice  (J^eryi)  saying,  *^  Is  a  printed 
history,  vmtten  by  I  know  not  who,  evidence  in  a 
court  of  law?''    The  attention  to  which  such  his- 
toiy  is  entitled,  even  if  it  be  at  all  admissible,  is 
certainly  not  much,  and  no  stronger  instan<!^e  can 
be  adduced  of  the  danger  of  relying  on  it,  than  this 
of  the  time  when  Philip  first  assumed  his  title,  for 
by  the  laborious  industry  of  Dr.  Robertson,  we  are  Robertson's 
acquainted  with  the  extraordinary  fact,  that  though  Charles  5. 
th^  date  of  the  instrument,  by  which  Charles  re-         ^^' 
signed  bis  imperial  crown  to  his  son  and  successor, 
is  agreed  to  be  the  ^6th  bf  October  1555,  yet  the 
day,  and  even  fhe  month  when  he  actually  invested 
Philip  with  the  government,  though  a  public  and 

o  notorious 
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Cb.  II.  t.  ^     notorious  act,  i^  disputed  by.  the  best  and  most  accu- 

Surveyt  and     rate  historians,  of  the  time ;  and  that  the  precise  time 

IfiquititUm.    wh^n  he  resigned  Uia  ^Muush  dominions  is  np  less  a 

subject  of  coptrovetsy  amongst  them  (y). 

[  84  ]  $tifT^5,  taken  on  public ,  occasions,  axe  evidence 

to  ascertaip  the  rigl^ts  of  individuals  not  named  in 

them;  thus . dopmadi^y-bfooky  which  was  a  survjey  of 

the  king's  Iands«  madQ  in  tl\e  time  of  WilUam  the 

Hob.  188.        Con(iuerory  is  th^only  evidence  to  prove  w)%ether 

a  manor  is  held  in  aqtciei^t  demesQe,  that  is,  whethei 
it  was  pari  of  the  soccage  tenure  in.  the  hands  of 
fidward.  the  Confessor,  or  not ;  and  so  hi^  is  the 
credit  of  this  book,,  that  the  inspection  is  made  by 
Gilb.  Law  £v.  th^  couTt.  So  if  a.  question  arise  as  to  tlie  extent  of 
7^'  the  ports,  there  liea  in  the  Exchequer  a  pi^rtioular 

survey  which  ascertains  it;  and  in  many  instances, 

where  a  cpmmission.has  been  c(»ifined.  to  a  partieu- 

Tooker  v.        for  place.  It  has  been  received  as  o/dsussible  evidence ; 

B  "^  Vrt         ^  where  a  commission  issued  out  of  the  Exchequer 

1  Burr.  146.     in  the  r^gn  of  .Queen  Elizabeth,  directing  conunis- 

sioners  to    inquire  whether  a  prior  was  .seised  of 
certain  lands,  as  parcel  of  a  manor,  and  whediei^ 
after  the  dissolution  of  the  priories,  the  crown  was 
seised,  with  directions  to  summon  a  jury ;  an  inqui- 
sition taken  under  it,  and  the  depositions  of  the 
witnesses  were  held  to  be  admissible,  though  not 
Doedem.         conclusive  evidence  of  the  fact.    In  like,  manner  an 
^urt!K  b"^  inquisition  taken  in  the  time  of  the  Commonwealth, 
Sittioai  after    by  ordei;  of  the  then  existing  government,  to  ittcer^ 
Bast.  Tenn.      ^^  ^y^^  extent  of  the  lands  belonging  to  the  prebend 
Append.  of  the  moor  of  St.  Paul's,  was  received  agaiinai  a 

person  claiming  under  them  as  evidence  of  the  ex- 
[  85  ]      tent  of  their  rights;  and  that  taken  under  the  dire^ 

.  (v)  Sea  also  Hiime*a  Hist.  toL  iii.  234  and  note  (i)  at  the 
ena  of  tbat  voL  for  instances  of  inaccuracj  k  our  own  tasto- 
oans. 

tion 
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iioD  of  the  House  of  CbiintiOhc/,  iti  the  j^ear  17^0;    q,^  xt. ».  9. 
tt  coticlurive  evidence  of  the  tenure  atid  fees  of  the    ^trc^g  and 
different  office^  hodced  in  it'.    So  an eocI^slsticcLl    ^n<7tttsi<tM. 
stifrey  iii  not  bttly  admissible;  but  strong  evidence  to 
prove  ain  enddifvment;  and  aided  by  the  t>ercei^tiod  Hewi^  Peako 
of  smaU  tithes  (although  not  of  all)  will  ^ive  fke  N.  P.  i8sk 
▼icar  a  right  to  tithes  of  articles  of  tnodeni  intro«-> 
dticdon  against  the  lessee  of  the  rector  *.    And  eveti  *  Cunlifie  v. 
when  the  commissioii  has  been  lost,  the  Survey  taken  Tajlor,  2 
under  it  has  been  allowed  as  evidence ».    These;  ted  f  v^'^V^y 
many  other  cases  of  a  similar  nature,  have  jproceeded  imston  v.  Tr.  * 
on  die  ground  that  the  act  being  done  under  the  c3. 1  Wib. 
direction  of  the  public,  for  the  purpose  of  detet-  ^^' 
mining  a  public  question,  is  entitled  to  a  degree  of 
credit  which  no  act  of  an  individual  is. 

Inquisitions  taken  before  the  sheriff^  &c.  on  ordi*    InqmsUiont. 
n&ry  occasions,  are  of  very  different  authority ;  they  Vide  a  H. 
are  in  their  nature  traversable,  and  are  therefore  ^^■^'  437* 
seldom  admitted  as  evidence  against  third  persons. 
In  one  case,  the  Judges  of  the  Court  of  King's  Bench  Jones  v. 
were  equally  divided  on  the  question,  whether  the  5^^^  * 
coroner's  inquest,  whereby  a  man  was  found  to  be 
nofi  c(»rtpos  mentis,  was  admissible  against  his  execu- 
trix as  evidence  of  his  insanity ;  and  it  has  also 
Wn  d^t^nnined,  that  an  inquisition  taken  by  the 
sheriff,  to  ascertain  to  whom  goods  seized  by  him, 
tmder  dn  execution  against  A.  belonged,  by  wjiicfa  ,  jj^^^  ^ 
the  property  was  found  to  be  in  B.  was  no  evidence  Earner,  a  H. 
cithtf  for  ^.  in  an  action  brought  by  him  against  the  S^*^-  437* 
sheriff*,  6t  for  the  sheriff  in  an  action  for  a  false  ''^^1^\ 
^nm  of  the  execution*^  S.  175. 

The  register  kept  in  churches  of  births,  marriages,       [  86  ] 
wd  burials,  is  also  evidence,  and  in  all  civil  cases,    -P^T"*  ^" 
except  actions  for  crimiiial  conversation,  a  mairriage  •Mormv.Mil- 
Jttay  be  proved  by  reputation ' ;  but  in  this  case,  and  ^h  4  Burr. 
on  indictments  for  bigamy,  either  some  person  pre* 

o  2  sent 
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Ch.  II.  i.  a.    Bent  at  the  marriage  muBt  be  called,  or  the  original 
Paruh  Re-    register,  or  an  examined  copy  of  it  produced  {z),  in 
^^^'       which  case  the  parties  may  be  identified  by  any  one 
acquainted  with  them,  whether  present  at  the  mar- 
Birt  V.  Bar-      nage  or  not.    But  the  books  of  the  Fleet,  however 
i6a'    ^  corroborated  by  other  circumstances,  are  not,  in  any 

[  87  ]  case,  received  as  evidence  of  a  marriage;  not  be- 
cause a  marriage  celebrated  there  was  not  good,  for 
such  it  clearly  waa  before  the  marriage  act;  but  be- 
cause the  manner  in  which  those  marriages  ^ere 
celebrated,  and  the  conduct  of  the  persons  who, 
without  any  legal  authority,  assumed  the  power  of 
registering  them,  have  thrown  such  an  odium  on 


(1)  In  Mm  v.  Mb^,  2  Stra.  1073,  oq  a  question  of  Icgitimacr^ 
it  appeared  that  a  general  register-boc^  was  kept  in  the  parish, 
into  which  the  entnes  of  baptism  were  ndade  every  three  months 
from  a  day-book  into  which  they  were  made  at  the  time.  In  the 
day-book  were  put  the  letters  BB^  w^ch  were  said  to  signify 
base  bom :  but  tnese  letters  were  not  inserted  in  the  re^ttr-hock, 
Probyn  and  Lee,  justices,  were  of  opinion,  that  the  renter-book, 
being  the  public  book,  was  to  be  considered  as  the  oncinal  entry 
iitun  whicn  evidence  was  to  be  given,  and  that  it  comd  not  be 
controlled  or  altered  by  ssif  thing  appearing  in  the  day-book. 
Page,  J.  was  of  contrary  opimon. 

Itie  following  case  vras  dedded  upon  the  same  principles : 

Her  V.  Head,  Worcester  Spr.  Assiz.  176a,  cor.  Noel,  J.  M.  9. 
In  an  information  for  bribery,  the  prosecutor,  to  prove  the  pai^  a 
freeman  of  Evesham,  produced  upon  a  ai.  stamp  a  copy  of  a 
loose  paper  upon  a  file,  which  the  witness  said  was  also  on  a  af. 
stamp,  to  this  efiect :  **  Borough  of  Evesham,  A.  B.  admitted  to 
his  freedom  such  a  day/'  It  appeared  that  there  was  ^  book,  in 
which  the  acts  of  the  corporation  were  kept,  and  where  there  was 
an  entry  more  at  large  of  the  freeman's  afDooission,  and  whidi  was 
made  when  the  party  was  originally  admitted;  but  this  was  not 
on  stamp  in  the  book;  and  it  was  objected,  that  this  beine  the 
original  Dook  of  the  corporation,  a  copy  of  ikii  should  have  been 
prMuced ;  but  it  appearmg  that  such  entry  in  the  book  was  never 
upon  stamps,  but  toe  short  entries  were  filed  upon  stamps,  and 
kept  amongst  the  corporation  papers,  Noel,  J.  said,  that  tfaii  entiy 
being  the  only  effectual  act,  as  having  that  ndlod)  the  law  re- 
quires, viz.  the  proper  stamp,  must  be  looked  upon  «s  the  prc^r 
and  ori^nal  act  of  the  corporation,  and  therefore  a  ca|iy  of  it  was 
good  evidence. 

ahose 
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those  booksi  as  to  take  from  them  even  the  authority   ch.  II.  b.  i. 
of  a  private  memorandum  (a).  RM  qfCoduit 

The  rolb  of  courts  baron  are  also  received  to  prove       ^"^'^'^ 
the  admissions,  See.  of  tenants,  and  either  an  ex-  Biil,N.P.a47 
aniined  copy,  or  one  signed  by  the  steward,  may  be 
read;  so  also  rolls  which  contain  entries  of  descents,  Doedem.  M*- 
8u;.  are  evidence  between  the  tenants  to  prove  the  •**?*•  Mrsoo, 
customary  course  of  descent  within  the  manor;  and  Roedem.  6m- 
even  an  entry  on  an  ancient  roU  of  a  finding  by  the  ^  v-  Puker, 
homage  what  the  customs  were,  though  not  accom-       '  ^* 
penied  by  any  particular  instance,  or  supported  by 
other  evidence,  is  itself  admissible  evidence  to  prove 
die  custom;  for  this  not  being  the  cFaim  of  a  pri-      [  88  ] 
▼ate  iodividual,  but  as  it  were  the  lex  lad,  tradition 
and  received  opinion,  is  evidence  of  it.    On  the  Dendem, 
same  principle  a  customary  of  the  manor  of  great  ^^^^^^J*- 
antiquity,  though   not  properly  a  court  roll,  nor  i^p.  466. ' 
fflgned  by  any  person,  i>ut  delivered  down  with  the 
roHs  firom  steward  to  steward,  has  been  deemed  good 
evidence;  and  where  a  parchment  writing,  dated  Chapmaov. 
about  a  century  since,  and  purporting  to  be  signed  Cowlan,  13 
by  many  persons  copyholders  of  the  manor,  stilted, 
that  the  commoners  had  an  unlimited  right,  which 
having  been  found  inconvenient,  they  had  agreed  to 
stock  the  common  in  a  certain  restricted  manner ; 
such  instrument  was  deemed  to  be  evidence  of  the 
reputation  of  the  general  right,  although  not  proved 
to  have  been  signed  by  a  majority  of  the  copy* 
holders  of  the  manor,  nor  that  the  person  against 
whom  it  was  produced  held  the  copyhold  tenement 
of  any  one  of  those  who  had  signed  it. 

(a)  So^mlad  bv.Lord  Kenyan  in  Reed  v.  Pa$$ery  Peake's  Cat. 
331 ;  Esp.  313,  o.  C. ;  and  by  Lord  C.  J.  De  Grw  in  Houard  t. 
BnrUmwoodf  C.  B.  Sittingg  at  Westminster  after  frin.  T.  1776; 
and  pieviously  by  Lord  Hmdwkke  and  Lord  C.  J.  Lee ;  but  in 
Doe  dem.  Vuiun^hatn  v.  LUnfd^  Shrewsb.  Summer  Assiz.  1704, 
Mr.  J.  Heath  admitted  them  in  evidence.  See  Coohe  v.  Lk^fd^ 
AppoidiaL. 

o  3  Similar 


^6  PUBLIC   WKITIICGS, 

Cb.  II.  B.  3.       Similar  to  court  rpUs  and  cu8tomarie$,  are  a&cient 
Terriers.      terriers  or  surveys  of  a  parish  or  manor^  whiq^  are 
either  ecclesiaatical  or  temporal.    The  eccleai^tical 
terriers  are  surveys  made  by  virtue  of  the  8ytb  canoil, 
and  are  thereby  ordered  to  be  kept  in  tt^e  blahcip'^ 
■ft^peftorium  registry;  and  Godolphin  adds  ^,  that  it  may  be^onr 
A^D^d^ia.     venient  tp  have  a  copy  exemplified,  and  kept  in  th^ 
,  Atkins  V        church  chest ;  wherefore,  it  was  in  one  case  *.  holden, 
Hiitton,  that  a  paper  purporting  to  be  a  terrier,  found  in  tl^e 

a  Anstr:  386.  ^^rter  chest  of  Trinity  College,  Cambridge,  (who 
were  landholders  in  the  parish)  was  no  evidence  to 
disprove  ^  modus :  and  indeed  it  may  b,^  laid  down 
as  fi  geneistl  rule,  that  all  ancient  <lociunent9»  the; 
authenticity  of  which  are  not  proved  by  any  ^trin^io 
evidence,  should  ^p^ar  to  come  a\it  of  the  p^ope!^ 
regular,  custody ;  thtis,  an  instrument  purporting  tp  be 
an  enc^wment  without  the  seal  of  the  bishop;  and  an- 
other purporting  to  )>e.  an  it^fpeximus  of  the  ^rst 
under  his  seal,  coming  put  of  the  hands  of  a.  p^iyi^t^^ 

*  Potts  V.  Da-  individual  enUrely  uACpn^ected  with  them ' ;  and  in 
ru^,4    will,    jjj^^  manner  a  gra^t  to.  a^  abbey,  contained  ia  a 

manusci^pt  iQtituled  Secrtfum  Abbatis,  and  ^  similar 
in^tiiun^ent  entered  in  what  purported  to  be  a  ^har*^ 
ta}ary.  of  a  priory,  were  i:ejec|^  though  the  one  was 

*  Mechel «.  brought  from  the  Bodleian  Libra^  S  ^^d  the  other 
Jr^t'S?^  from  the  Cottouian  MSS.  in  the  British  Musj^um^ 
6  Swinnerton  *^^^  places  beuig  merely  the  depositaries  of  curioua 
V.  Marauis  of  autiquitieSy  and  n^t  the  place  in  whi^  thos^  to, 
Ib^  '  v^^^  ^^^  instjruments  had  belonged  hi|d  deposit^ 

them  as  evidence  of  their  right3.  But  whfiie  ^ 
similar  chartalary  was  produced  from  the  documents 
of  a  person  who  had  become  the  owner  of  part  of 
the  estates  of  the  abbey  (although  not  of  those  in 
question)  it  ^t^,  held  by  ^e  Court  of  Exchequer 
«Balleno.  (Wood,  Baron,  Dissent.)  to  be  admisrible^;  and,  aa 
aMcTago.     ^^^ost  one  of  the  prebendsriss  of  litchlield,  ^  terrij^r 


found  in  tbe  registry  of  the  d«a»  atul'  chapter  of ,  Ch.  II^  s.  a. 
Litchfield,  was  also  held  to  be  siifficietit  evidence  ■•  Tarkn* 

A  terrier  is  said  to  be  always  strong  evidence  ~I!       IT" 

;  •  •i.'^i  •         11        Miller  cFoi* 

against  the  parson,  and  this  though  not  signed  by  ter  cited 

Hie  incumbent  of  the  time ;  bat  for  him  it  is  never  >  Anst.  387. 

admitted,  miless  signed  by  the  cbnrchwaardens ;  and,  ^J^^^  ^^ 

if  thqr  «re  0^  his  nonmiation,  by  some  of  the  sub^  Bui.  N.P.' j^. 

stantid  inhabitants  of  the  pariah  al0o  *.  Vide  Eari  v. 

Aneieni  maps  have  generally  been  elftflsed  under  q^  (I*     ^' 
this  head  of  pUbhe  writinga  not  of  tecorj},  though       [  89  ] 

periiaps  they  w&ttld  more  property  have  be«  con-.  JJ^T^GtrSi 

sidered  sb prii>ate  instruments;  however^  ad  these  aM  1618.' 
in  some  degree  andogOud  toP  terrierS)  I  shall  here        Jlli^.. 

observe  thAt  M  ancient  map  will  be  received  aa  Y*'^?'?^ 

^  nSf  Hil.  Am. 

evidence  where  it  has  ac&ompanied  possession,  and  1703;  Gilb. 
a^fieed  wiA  the  boumdaries  as  adjusted  by  ancient  ^^^^*7^t 
pOrcbases.    If  two  manora  are  in  the  hands  of  the  je^^^Ld. 
tame  persc^,  and  a  map  is  made  by  him>  and  after^^  Raym.  734. 
wn«A9  olier  of  the  maabrtf  is  conveyed  to  another 
persGta';  and  then,  at  a  distant  time,  disputes  aris« 
as  to  the  boundaries,  Ihe  map  so  taken  win  be  evi- 
dence ;  but  if  tbe  person  under  whose  direction^  the  ibia.  1  stre. 
niap  was  taken,  if^as*  possessed  of  only  one  mfmof,  95y  S.  P. 
or  a  lord  describes  the  boundaries  of  his 'waste,  or 
the  churchwardens  ciause  a  copper-plate  map  to  b^  pniiard  v. 
made,  wherein  they  describe  land  ^tiich  an  indivi-  Soott,  VvskB 

N  P  18 

dual  claims,  to  be  a  public  highway ;  in  any  of  thes*        ' 
chses,  thd  map  so  taken  is  not  et^idence  against  the 
rights  of  persons  tiot  jparties'  to  the  making  of  it. 

The  papers  licence,  without  the  king's,  has  been  p^  licence 
held  good  evidence  of  an  impropriation,  because,  and  Butt. 
anciently,  the  pope  was  taken  for  the  supreme  head 
of  the  church,  and  therefore  was  holden  to  hive  the  q      ^  g^ 
disposition  of  all  spiritual  benefices,  with  the  con*  fort^Palni. 
currence  of  the  patron,  without  any  regard  of  the  ^^* 
prince  of  the  coimtry,  and  diese  ancient  matter 

6  4  must 


gg  PUBLIC   WRITINGS, 

Ch.  II.  s.  a.    ix^ust  be  judged  according  to  the  error  of  the  times 
Pepd  Licence  in  which  they  were  transacted. 

and  BulL  go  ^^q  the  pope^s  bull  is  evidence,  upon  a  special 

""■  prescription  to  be  discharged  of  tithe^  where  it  is 

PaLi^q8         contended  that  the  lands  belonged  to  a  particular 

monastery,  and  were  discharged  at  the  time  of  the 

dissolution;  for  then  they  continue  discharged  by 

the  act  of  parUament':  but  it  is  no  evidence  to  prove 

a  gene^  prescription,  which  can  only  be  from  time 

immemorial,  because  it  shows  the  coumiencement  of 

SirT.  Read's    the  custom.    An  exemplification  under  the  bishop's 

Hard.^118.       ^^f  ^  good  evidence  of  the  pope's  bull. 

Corporation  Corporation  books^  concerning  the  public  govem- 

BoA$.  ment  of  a  city  or  town,  when  publicly  kept,  and  the 

Rex  9.  Mo-      entries   made  by  a  proper  officer,  are  received  as 

thenall,  1  Stn.  evidence  of  the  facts  contained  in  them,  eo  far  as 

those  facts  go  to  ascertain  the  rights  of  the  several 
members  of  the  corporation  inier  se ;  but  where  the 
cotporation  is  disputiog  with  a  third  person,  as  in 
the  case  of  tolls  for  instance,  entries  of  other  per- 
sons having  formerly  submitted  to  the  demand,  how- 
ever ancient  such  entries  may  be,  will  be  no  evidence 
Marriage  v.      unless  accompanied  with  a  diarge  upon  the  persons 
3&Eirn! &'        luakiug  them,  or  such  other  circumstances  as  are 
Aid.  14a.         deemed  necessary  to  give  authenticity  to  similar 
Downes  v.        entries  in  the  book  of  an  individual.    An  old  agree- 
B^'T"^        ment  being  in  the   Bodleian  Library;  whence  the 

Oxford  statutes  prohibit  its  removal,  a  copy  was 
in  one  case  received  in  evidence ;  but,  in  general, 
that  which  is  in  its.  nature  a  private  instrument^'  will 
not,  by  belonging  to  a  pubUc  body,  and  remaining  in 
their  custody  for  a  number  of  years,  gain  that  degree 
of  credit,  which  entitles  a  copy  of  it  to  be  read  in 
Rex.  V.  Gwin,  evidence ;  and  therefore  where  a  letter,  fifty  years 
r  Qi  1'  old,  was  found  in  a  corporation  chest,  the  court  held 
that  the  original  must  be  produced. 

Public 


)«0T   KBCOBBS.  J|q 

Public  books  of  another  deRcription  have,  of  late    Ch.  II.  •.  a. 
years,  come  into  use,  which,  though  in  one  point  of   ^^^  Books. 
▼iew,  they  do  not  in  the  least  resemble  records,  but 
are  rather  memoranda  of  the  contracts  of  individuals ; 
yet,  BA  they  concern  the  public  in  general,  and  are 
necessarily  confined  to  one  place,  judges  have,  by 
analogy  to  the  case  of  records,  permitted  copies  to 
be  read  in  evidence.    Thus  it  has  been  held,  that  to  Brttton  v. 
prove  a  transfer  of  stock  in  the  public  funds,  copies  ^^l^>  ^®^^ 
from  the  Bank  books  are  good  evidence ;  and  the  like  videjo^t, 
seems  to  be  the  case  with  respect  to  the  books  ^ of  [^S^^ 
the  East  India  Company  (though  this  point  has  not  Vld«  Doug, 
beai  expressly  decided),  for  they  are  equally  within  ^^  °^*®* 
the  principle,  that  ''  wherever  an  original  is  of  a  z  Salk.  154- 
**  pubUe  nature^  and  would  be  evidence  if  produced, 
^  an  immediate  sworn  copy  thereof  is  evidence." 


SECTION   III. 
Of  the  Inspection  of  public  Writings* 

Though  all  the  documents  mentioned  in  the  two 
preceding  sections  are  of  a  public    nature,  yet  it 
should  be  observed  they  are  not  for  all  purposes    cj,  jj  t  q 
equally  open  to  the  public.  , 

The  proceedings  of  courts  of  justice  may,  it  should 
seem,  be  inspected  by  every  person  who  is  interested 
in  them '(6).    Copies  from  the  books  of  pulUc  offices      [  02  1 

may  '  Herbert  v. 

iff)  In  the  cases  dted,  No.  l,  leave  was  gjiven  to  inspect  the  wn    I^*^'  ' 
books  of  the  quarter  sessions,  the  court  of  conscience^   and  the  ^* 

commissioners  of  Heutenancy,  as  to  proceedings  against  the 
party  in  tbe  actioo;  and  where  an  action' for  &lse  imprisonment, 
was  hroomt  against  the  informer,  the  justice  of  the  peace,  who 
eonvictea  the  plaintiff,  was  ordered  to  dve  a  copy  of  the  informa- 
tioo  {Wdehv.  Jtidlanb,  Barnes, 468); Win  Gnmnw^  v.  Airre^ 
1  Loni  Raym.  3$a,  and  Aheny  v.  Vkkemanf  Say.  350,  where 
actions  were  brou^t  for  &lse  imprisonment  in  the  executioh  of 
the  sentence  of  the  college  of  physicians  in  the  one  case ;  and  of 
the  order  of  the  commbsioners  of  hackney-coaches  in  the  other; 
the  court  refused  to  grant  rules  for  the  plaintiff  to  inspect  their 
books,  on  the  ground  that  the  persons  in'  whose  custody  they 

were, 


90 

Ch.  II.  s.  3. 

'  Wilson  T7.  Ro- 
gers, a  Stra. 
1342.     Ed- 
wards V.  Ve- 
sey^Cas.temp. 
Hardw.  128. 

•  Moody  V. 
ThuntQOy  t 
Stcn.  304. 

*  Atherfoidv. 
BeanLsT. 
Rep.  6l6» 
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*Rexr,Hol- 
lister,  Cas. 
temp.  Hardw. 
345.    Rex  V. 
Fraternity  of 
Hostmen  in 
Newcastle 
upon  Tyne,  a 
Str.  1233. 

•  Mayor  of 
Southampton 
o.  Graves,  8 
T.  Rep.  590. 


•  Baldwyn  r. 
Trudge, 
Barnes,  337. 

Hobson  V, 
Parker^  Ibid. 


INSPECTION    OP 

may  also  be  caUed  for  by  the  persons  interested,  un- 
less where  public  policy  requires  that  the  contents 
of  them  should  not  be  disclosed '.  Thus,  access  has 
been  granted  to  the  books  of  the  commissioners  for 
settling  the  debts  of  the  army  at  the  prayer  of  an 
officer's  widow  *;  but  refiised  to  the  books  contain- 
ing an  account  of  the  revenue,  for  the  purpose  of 
settling  a  mere  idle  wager  to  to  the  amount  of  the 
duties '.  In  like  manner,  the  books  and  muniments 
of  a  corporation  containing  the  rights  of  its  mem^rs 
are  open  to  all  of  them ;  and  if,  when  a  suit  is  de^ 
pending,  application  be  made  to  the  person  who  has 
the  custody  of  them,  and  he  refuses  an  inspection, 
the  court,  in  which  it  is  so  depending,  wiU  compel 
him  to  give  it^.  But  when  a  dispute  takes  place 
between  the  corporation  and  an  individual,  who-  is  no 
member  of  it,  as  when  a  corporation  sues  a  stranger 
for  tolls  ^,  the  corporation  being  as  to  him  the  same 
as  a  private  person^  a  court  of  justice  will  not 
grant  an  inspection  of  the  books  in  order  to  enable 
the  party  to  find  evidence  against  the  body  with 
whom  he  ii^  contending ;  any  more  than  they  would 
to  inspect  private  title  deeds,  if  the  dispute  existed 
between  two  individuals. 

The  same  principle  apjdies  to  the  amrt  rolls  of  a 
manor;  as  between  the  lord  and  the  tenaiits,  or  be^ 
tween  the  tenants  themselves,  they  ascertain  the 
rights  of  the  respective  parties,  and  are  therefore 
open  to  aH ;  so  that  if  a  lord  elaim  an  amercem^t^ 
or  two  tenants  are  disputing  about  Hie  custom  of  a 
manor  7,  the  tenant  has^  in  eithet  ease,  a  right  to  inr 
spectf  and,  use  as  evidence,  the  rolls  relating  to  his 
title  ;•  and,  if  the  lord  refuse  the.  inspection,  the  court 

were,  were  no  parties  to  the  suit  So  where  the  president  of  a 
miliary  couit  of  inquiry  was  sued  by  an  officer,  on  whote  conduct 
hf^hfi^Jinftde  a  report,  as  .for  a  lihef  contained  in  such  report;  it 
was  held  that  tne  report  was  a  privileged  conununication,  and 
could,  not  be  resd.io  evid^uoca  either  directly  or  by  an  office  copy. 
Hfirne  v.  Ld^  C.  F.  Beniinck,  3  Brod.  &  Bing.  160. 

wiU 


will  nake  a  rule  on  bis  Bteward  for  that  purpose ';    ch«  ii.  s.  3. 

and  every  man  who  has  a  prima  fada  title  to  a  copy-  ^ 

hold,  isentitled^thoTighno  cause  be  depending,  to  have  ^Hobsonv. 
flnch  inspection  ^ .  But  if  the  dispate  be  between  the  Barnes  237. 
Ipid  and  a  stcanger,  asif  the  lord  plead  a  modus  in  a  s  Rex  v.  Lucas, 
suit  by  the  parson  for  tithes^,. or  bring  an  ejectment  ^^  ^^^^  335* 
for  lands,  claiming  them  as  copyhold,  when  the  de*^  n^^f^J^^^ 
fendant  contends  they  are  freehold^:  or  the  lords  of  Duke  of 
two  neighbouring  manors  dispute  about  the  bound-  S"^P^!|^^' 
aries  ^,  the  lord  is  not  obliged  to'  "produce,  nor  will  a      .  '      ' 
court  of  justice  compel  him  to  show  the  roUs  of  his  4  s^^^^. 
manor ;  for  in  this  case  they  are  considered  as  mere  Davies,  iWils. 
pdvale  deeds 'in  which  the  other  persons  have  no  j^"^*^'^]^^    ' 
property;  and  thereforie  if  it  beneceissary  to  give  'xalbott). 
them  in  evidence  against  him,  the  same  previous  Villeboysy    ' 
itepa  must  be  taken,  and  the  ^ame  evidence  given  ^^fJ) 
as  in  all  other  cases  of  private  deeds,  in  possession  of 
the  adversary,   of  which  I  shall  have  occasion  to 
9peak  in  the  next  section. 

The  several  instancea  before  mentioned,  in  which 
inspection  of  public  books  was  granted,,  were  cases 
in  which  the  peiaan  apfilying  was  claiming  or  con- 
testing a  civil  Dgkt )  but  in  no  caae  where  a  criminal^ 
prosecution  ha$  beea'  commenced,  will  a  court  of 
justice  compel  the  party  against  whom  such  prose- 
cution 13  earned  00,  or  a  public  body,  of  which  ha 
is  a  ciiember,  to  grant  such  inspection;   for  this 
would,  in  effect,  be  obliging  the  person  accused  of 
a  come  to  fiimish  evidence  agaiiisft  hi^selif^,  which  \^l^?^^!j^' 
is  contrary  to  one.  of  the  ficsjb  and  siost  humane  241.  Regmao. 
maxims  of  tfaeilo^  of  Baglandj;'  aild  tfaa?efore,  when  ^^'  ^  ^^ 
^jx  mfonnatioa  was  filed  against  corporation  justices  ,  ^^  '^  ^'  ^ 
for  taking  vaomf  to  gtant  lidencas^  and  a  siihilaB  nelius,  aStnu 
psoBc»MitiQa  commenced;  agaiiist  the  i^ioe-chancellor  ^^^^- 
of  Oxford  fofc  misbehaviour  in  hia  0^600%  thecontt  «3i  wST 
refused,  to  ^^nt  an. inspection- of  thci  corp(»aJtion  aag^iBlad^r 
books  in  lUe  cne'case,  and  of  the  statntea  of  the  ^' 

.uni^versity 
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Ch.  II.  8«  3.    univereity  in  the  other :   so  if  an  information  be 
•    granted  for  bribery  at  an  election ',  or  against  oyer- 

d^*  '^kl^^r  *^™  ^^^  making  an  illegal  rate,  the  court  wiU  not 
351!  '  in  either  case  grant  a  rule  for  the  inspection  of  the 

corporation  or  parish  books.  And^  in  a  late  case, 
where  il.  had,  by  the  authority  pf  a  parish  vestry,  made 
a  report  in  writing  respecting  the  conduct  of  B., 
founded,  as  it  was  stated,  on  the  inspection  of  cer- 
tain documents  then  in  the  parish  chest,  but  which 
had  since  got  into  the  possession  of  jB.  who  claimed 
to  be  vestry  clerk,  and  J5.  brought  an  action  against 
A.  as  for  a  libel  contained  in  the  report,  the  Court 

*  May  V  ^^  King's  Bench  refused  to  compel  B.  to  produce  or 
Gwynne,  permit  A*  to  take  copies  of  the  documents  so  in  his 
4B.&A.302.  possession*- 

[  96  ]  ^^^  informations,  in  the  nature  of  quo  warranto  ^^ 

*  Rex  V.Lee,  though  in  form  criminal  prosecutions,  do  not  fall 
I  ^^  241^  within  the  reason  of  the  last  class  of  cases,  for  they 

are  in  effect  proceedings  to  ascertain  civil  rights; 
and  therefore,  when  a  rule  has  beea  obtained  for  an 
information,  by  a  person  who  is  a  member  of  the 
corporation,  it  is  considered  as  matter  of  course  for 
the  court  to  grant  a  rule  to  inspect  the  corporation 
books;  but  it  has  never  been  decided  that  a  relator, 
who  is  a  stranger  to  the  corporation,  shall  have  such 
inspection.  Indeed  it  is  hardly  possible  that  the 
question  should  ever  arise,  for,  unless  the  title  of  a 
person  in  possession  of  an  office  is  objected  to  on 
some  public  ground  which  concerns  the  whole  com- 
munity, as  for  not  having  taken  the  sacrament,  or 
<Rexv.Brown,  some  such  general  objection^,  the  court  will  hardly 
3  T.  Rep.  574,  ever  disturb  the  peace  of  corporations  by  listening 

to  the  application  of  a  mere  stranger;    and  even 

when  a  member  of  the  corporation  is  th^  relator, 

a^lUi^^'  the  inspection  granted  to  him  is  confined  to  such 

*  Benson  v.  documents  as  concern  the  point  in  dispute  ',  within 
Port,  cited  1,  which  limitation  all  inspection  of  public  documents  is 
WiU.  240,  kc.  confined  ^ 


(    93    ) 

SECTION  IV.  [  96  ] 

Of  Instruments  of  a  private  Nature. 

We  now  pn)ceed  to  the  consideration  of  written    (^^  u^  ^^  ^ 
evidence,  of  a  yery  different  description  from  that      Deeds,  ^c. 

noticed  in  the  preceding  sections,  viz.  the  mere  pri- * — 

vate  instruments  of  the  parties,  or  of  those  through 
whom  they  claim.  We  have  observed  that  docu* 
ments  of  a  public  nature  are,  for  the  most  part,  con- 
fined to  a  particular  spot,  and  liable  to  be  called  for 
by  several  persons  at  the  same  time;  for  which  rea- 
son, and  idso  on  account  of  the  authority  which 
the  law  gives  to  acts  done  under  its  immediate  sane* 
tion,  courts  of  justice,  in  such  cases,  permit  examined 
copies  to  be  given  in  evidence.  But  of  private  deeds,  10  Co.  93. 
or  other  instruments,  the  production  of  the  original  (c), 
if  in  existence,  and  in  the  power  of  the  party  using 

(e)  It  baa  been  said  that  even  the  coimterpait  of  a  deed  can* 
DOC  be  read  in  evidence,  without  some  account  of  the  original, 
(Saft.  287),  and  the  general  ]>ractice  is  to  dve  notice  to  a  tenant 
to  produce  the  original  lease,  in  an  action  bj  bis  landlord  ^gpinst 
lum ;  bat  there  can  be  no  reason  why  the  copy,  or  rather  the  da- 
plies^  of  the  deed  executed  by  the  party  himself,  should  not  be 
evidence  of  die  whole  contents  of  it  agamt  hm\^  though  if  the 
donise  came  in  question  in  an  action  ittpinst  the  lessor,  or  a  tliird 
person,  itr  certainly  would  not.  In  a  late  case,  where  a  declara- 
tion for  not  sCampmg  an  indenture  of  apprenticeship,  stated  that 
if.  pat  himself  apprentice  to  the  defenoant,  the  part  of  the  deed 
executed  by  him  was  held  sufficient  evidence,  without  production 
of  or  notice  to  jpradace  the  other  part  executed  by  A.  Bytleigh 
v«  StiU$y  5  T.  Aep.  4Q5.  So  in  an  ejectment  by  kndlord  against 
tenant,  for  a  forfeiture,  the  lessor  of  tne  plaintiff  proved  the  coun- 
terpart of  the  lease  executed  by  the  defendant;  but  having  given 
no  nodce  to  prodace  the  origpnal,  an  objection  was  taken  by  the 
defendant's  counsel,  that  the  counterpart  could  not  be  read. 
Latprmce,  J.  ruled  that  it  was  sufficient,  saying  it  was  an  acknow- 
ledg^ncnt  by  thk  defendant,  under  his  hand  and  seal,  that  the 
lessor  of  the  plaintiff  had  demised  to  him,  and  that  he  had  become 
tenant  under  the  terml"  mentioned  in  the  counterpart.  Roe  dem. 
W€$i  T.  Dtnku  Gkincester  Spring  Ass.  1806:  nm)  the  court 
afterwards  refiised  a  new  trial.    7  &st,  363. 

it. 
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Ch.II.  s.  4.    it,  ig  always  required;  till  which  done,  no  evidence 
j^^J^      whatever  of  the  contents  can  be  received :  but  where 

■      the  original  has  been  destroyed,  or  lost  by  accident ', 

[  97  ]  as  where  an  original  award  was  lost  in  a  mail  which 
v^^bMD  ^^  robbed*;  or  being  in  the  hands  of  the  adverse 
3  T.  Rep.  151.  party,  notice  has  been  given  him  to  produce  it^ 

*  Robinson  v.  then  aa  examined  copy,  or  even  parol  evidence,  of 
Dmes,  1  Stia.  ^  contend,  being  the  best  evidence  in  the  power 

*  Young  V.  ^^  ^  party^  is  received ;  it  being  first  proved,  that 
Holmesy  the  brigiaaly  of  which  such  secondary  evidence  is 
1  Stra.  70.       offered,  was  a  genuine  and  valid,  instrument  ^(^ 

Lake'  i  AUc.  ^^  ^^^  ^  ^^^  diUgence  has,  in  the  ca9«  of  a 
446.  lo^  deed,  been   u9ed  to    regain   &e  fossession 

df  it.    Proof  by  a  witness  w}\o  bad  the  :instnvneot» 
that  it  wiis  thrown  aaide  as  of  no  further  ^oae^\  a^d 

*  Rex  V.  therefore  that  he  believes  it.  to  be  lost,  is  cpiffioient^; 
Eas^  66 ;  ^^''  ^  ^^  observed  in  a  late  oajse,  it  is  a  very  dif- 
8  East,  284.  ferent  thing  whether  the  subject  of  inquiry  be  an 
»[*SeweU^^^  useless  paper,  which  it  may  reasonably  be  supposed 
M.  &  S.  2g/S.    to  be  lost,  or  whether  it  is  an  important  document 

which  the  paiity  might  have  an  interest  in  keeptngy 

and  for  the  non-production  of  which  no  satisfactory 

"Per Abbott,    feasotf  id  assig:n^d^.     So    in   a   settlement  case, 

Aid '2^™'^  where  there  v^as  only  one  part  of  an  indenture,  an 

a()plication  to  the  apprentice,  since  deoeased,  and  hi8 

declaration  that  he  burnt  it  when  the  term  expi^^y 

with:  an  application  to  the  executor  of  the  master, 

.    and  a  declaration  by  him  that  he  kfi^w  nothing 

7  Rex  9.  Inha-  about  it  7«    But  in  a  case  where  two  p^ui;s  of  an  in- 

bitantsofMer-  Venture  had  been  executed,  and  oiife  part  having 

ton,  4M.&S.  '  t^  1  -  t» 

48.  jbeen  destroyed,  application  had  been  made  w  the 

party  who  had  the  other  part,  his  debiaration  that 

(d)  Where  an  instrument  redniring  a  stamp  u  written  on  pl&i" 

paper,  and  afWwards  lost  or  destioyed,'  though  by  the .  advefse 

party,  no  evidence  .can  be  received  of  its  contents.    i{^p*»^  ^' 

Wrighi,  2  Bain.  &  Aid.  478.    Rex  v.  Cattle  Jllbrf on,  3  &m.  « 

Aid.  588.    But  if  the  adverse  p«rty  withhold  it^  the  covit  fP 

order  him  to  produce  it  to  be  stamped.      BaUman  v.  PhiUfh 

4  Taunt.  157. 

AC 
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•  

be  could  not  find  it.  was  considered  as  insufficient    Ch.  II.  s.  4. 
without  calling  him  as  a  witness  '.  r^^ 

If  the  original  instrument  is  supposed  to  be  in  the  ^ 

hands  of  a  third  person,  he  should  be  served  with  a  1  Rex  v.  Cos- 
mhpoBna  duces  tecum  to  produce  it;  and  lest  he  should  tleton,  6  T. 
have   delivered  it  to  the  adverse  party  before  ihe      ^'  ^' 
service  of  thesubpcenai  it  may  be  prudent  also  to  give 
notice  to  Uie  latter  to  produce  it.    But  if,  after  ser-  Lead*  t.. 
vice  of  the  subpcenay.the  person  in  whose  possession  w^^/^ 
the  instnun^nt  then  was,  deliver  it  to  the  other  party  dix.  ' 
for  the  purpose  of  avoiding  the  effect  of  the  writ, 
this  will  not  render  it  necessary  to  give  hiI^  notice 
to  prodiuse  it,  but  the  party  so  calling  for  it  may^  ip 
such  case,  giv^  parol  evidence  of  its  contents. 

If  there  be  a  subscribing  witness  who  is  living,  Suhtaikmg 

and  in  a  situation  to  be  examined,  he  is  the  only  ^^^^'"^''^'* 

person  competent  to  prove  the  execution,  because 

he  may  know  and  be  able  to  explain  facts  attending 

the  transaction  which  are  unknown  to  a  stranger ; 

and  few  lius  reason,  it  has  been  held  that  a  confession      [  9^  ] 

or  acknowledgmei&t  of  the  party  to  the  deed,  whether  '  Johnson  «. 

it  is  offered  as  evidence  against  him  %  or  against  q^^  ^    '^' 

a  third  person ',  will  not  es^cuse  this  testimony  (e).  a  Abbot  9. 

This  rule  of  evidence  extends  to  all  eases,  whether  Plumbe, 

Doug,  a  16. 
(e)  In  the  ease  of  Odi  v.   Dunmng,  4  East,  53y  the  court  Laingv.Raine, 
beul  that  even  the  admission  of  the  execution  of  a  bond  in  a  Bos.  & 
an  answer  to  a  bill  in  Chancery,  filed  for  the  express  purpose  of  Pul.  85. 
obtaining  *  such  admission,  was  not  suf&dent  without  evidence 
to  account  for  the  non-production  of  the  subscribing  witness. 
And  where  a  notice  to  quit  was  served  on  a  tenant,  which 
notice  was  attested  by  a  witness,  it  was  also  held  that  proof 
of  the  service  on  the  tenant,  and  that  he  did  not  object,  was  not 
sufficient  without  cailixig  the  subscribing  witness.  Doe  dem.  Sykes 
hart*  V.  Dwntfordf  %  M^ule  &  Selwyn,  6d.    But  when  a  man 
on  his  ezaminaliion  before  commissioners  of  bankruptcy  I>roduced 
a  tail  of  sale  from  the  bankrupt}  and  admitted  the  execution  of  it 
in  his  deposition,  this  was  held  sufficient  evidence  of  it  against 
him  in  an  action  of  trover  which  the  assignees  afterwards  brought 
to  recover  the  gjQods  taken  under  it.    BowUt  v.  LangBoorthy^  5  T. 
Bep.  306.    80  if  a  man  ^ree,  pending  a  cause,  to  admit  a  deed 
on  the  trial,  this  also  wiQ  dispense  virith  the  necessity  of  calling 
the  subscribing  witness^  Laing  v.  Huinr^  %  Bos.  &  Pul.  85. 

the 
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Ch.  II.  s.  4.    the  deed  be  an  existing  instrument  or  cancelled ', 

^^cribmg    and  even  if  it  be  lost  *,  and  parol  evidence  given  of 

]_  its  contents,  the  subscribing  witness,  if  known,  must 


1  Bretton  v,  ^^  called ;  but  if  he  is  not  known,  any  other  person 
Com,  Peake     ^ho  has  seen  it,  is  a  competent  witness. 

•  Keelbe  Subscribing  witnesses  are  not  however  necessary 
Ball,  Appen-  to  the  validity  of  a  deed',  and  therefore  if  there  be 
dix.  37Geo.3.  none,  or  the  subscribing  witness  being  called,  denies 

•  Cknmrns's  ^  having  seen  the  instrument  executed  ♦(/);  oritap- 
(BO  4.  Videi  pear  that  the  name  of  a  fictitious  person  has  been 
Lev.  25.  p^|.  ^  ^  witness  by  the  party  himself  who  executed 

Nm? ^*P«ik  ^^^  ^^^  *»  ^^  ^^  person  really  attesting  was  at  the 
N.  P.  1^.  time  of  the  execution  of  the  deed  interested  in  it  and 
Doug,  a  16.      continues  so  at  the  time  of  the  trial  ^  in    these 

Lioweo.  Jol^  •  i»*.tii..  i»i  ,'■»%% 

liffe,  1  Black,  cases  proof  of  the  hand-wntmg  of  the  party  will  be 

365.  sufficient  (g);  and  if  the  instrument,  on  the  faee  of 

^Fasset  v.  \i^  purport  to  be  sealed  and  delivered,  such  proof 

N.  P.  33.  alone  is  strong  evidence  for  a  jury  to  presume  that 

'  Swire  v.  the  other  formalities  were  complied  with.    It  has, 

B^^ly  5T.  indeed,  been  said  in  one  book  of  great  authority  7^ 

^Gilb.LAw£v.  (/)  ^^  ^  not  necessary  that  he  should  actually  xe  the  party 
101.  Bui.  execute;  for,  if  he  be  in  an  a^dning  room,  and  the  party  after 
N.  P.  354.         executing  the  deed,  bring  it  to  him,  tml  ,him  that  he  has  done  so, 

and  desire  him  to  subscribe  his  name  as  a  witness,  that  is  suffi- 
cient. Park  V.  Meart,  a  Bos.  &  Pul.  917.  In  Phm$  v.  Packer^ 
1  Campb.  41a,  Lord  Ellenborough  held  that  if  the  subscribing 
witness  denied  the  execution,  the  par^  could  not  be  permitted  to 
give  other  evidence ;  but  the  case  of  GrilUer  v.  Neak  was  not 
adverted  to;  and  in  two  subsequent  cases,  viz.  FUxgerald  v. 
JS^,  before  Laurence^  J.  and  Lemore  v.  Dears,  before  Le  Blane,J. 
the  same  rule  was  adopted  as  that  laid  down  by  Lord  Ketwan, 
Vide  Campb.  635  and  o^ ;  and  so  the  Court  of  Common  I^eas 
abo  held  in  Talbot  v.  Hodson,  7  Taunt.  251. 

(g)  In  Cunl^  and  wife,  administratrix,  v.  Seftm,  a  East,  183, 
there  were  two  subscnbing  witnesses  to  a  bond,  one  of  whom 
was  the  administrator  of  the  obligee  and  a  plaintiff  in  the  action ; 
the  plaintiff  proved  that  diligent  mquiiy  haa  been  made  after  the 
other  subscribing  witness  at  the  places  of  residence  of  the 
obligors  and  obligee,  and  that  no  account  could  be  obtained  of 
such  a  person,  who  he  was,  where  he  hved,  or  any  drcumstanioe 
relating  to  him :  Tliis  was  held  sufficient  to  let  in  evidence  of  the 
hand-writing  of  the  other  subscribing  witness,  who  was  interested 
as  plaSntiff  on  the  record. 

and 
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ftiid  repeated  in  another  of  more  modem  date^  that 
'^  though  the  deed  be  produced  under  hand  and  seal, 
^  and  the  hand  of  the  party  be  proved,  yet  that  is  no 
^  fall  proof  of  the  deed,  for  the  delivery  is  necessary 
**  to  tlie  essence  of  the  deed,  and  there  is  no  proof 
''  of  die  delivery  but  by  a  witness  who  saw  it)"  but 
I  conceive  that  the  authority  of  this  dictum,  su^ 
posing  it  to  extend  to  a  case  where  there  is  no  sub- 
scribing witness,  is  destroyed  by  tho  subsequent 
decisions*    At  the  time  when  writing  was  but  little 
practised  among  men,  and  when  contracts  were  au- 
thenticated by  seals  only,  it  might  be  proper  to 
insist  on  having  some  person  who  was  present  at  the 
execution ;  for  seals  might  be  so  easily  counterfeited,  ^^f  (J-  ^) 
or  affixed  by  any  person,  that  it  was  reqmsite  courts  ,  Codikn 
of  justice, should  be  particularly  careful  in  receiving  Wii^mson, 
evidence  of  them ;  but  the  characters  of  hand-writing  S^?^^*  ^^* 
are  in  general  so  distinguishable  from  each  other^  Pondn,  Peak, 
that  they  cannot  easily  be  mistaken*  ^*  P*  99- 

When  the  subscribing  witness  is  dead,  insane ',  or  Trompowsky, 
absent  in  a  foreign  country  ^,  at  the  time  of  the  trial,  71*-  ^p-  ^05. 
whether   for  a  permanent  residence  or  temporary  Kerr  1  Bos. 
purpose '(A),  or  by  the  commission  of  some  crime  ^,  &Pal-  360. 

■    Qf  •  Prince  V. 

Blackbuniy  3 
{h)  Now  by  stat.  a6  Geo.  3,  c.  57,  s.  58,  deeds  execoted  in  the   £ast,  350. 
Etat  TwHoj  and  attested  *  by  perMMis  resident  there,  may  be  4  Jones  v.  M»« 
proved  by  eridence  of  the  bana-writine  of  the  obligor  and  wit-  son,  2  Stra. 
oesseSy  and  that  the  witnesses  are  resident  there :  and  the  like 
proof  is  made  sufficient  eridenoe  in  the  EaU  Indki  of  any  deed 
executed  in  GretU  BrUam.    In  Cro^  v.  Pen^f  1  Taunt,  364, 
the  Court  of  Com.  Pleas  went  still  mrther,  and  held  that  even 
where  the  witness  had  absconded  to  avoid  his  creditors,  and  could 
Dot  after  fiur  and  diligent  inqoiiy  ba  founds  the  proof  of  his  hand- 
writiBe  was  sufficient.    Mtaufidd^  C.  J.  said  the  law  had  been 
relazed.in*  the  course  of  his  pracoce,  and  the  bakuice  of  conve. 
idence  was  in  fiivoor  of  the  extension,  and  that  more  inconve. 
oience  resnlted  from  excluding  the  secondary  evidence  than  from 
admittiii^  it ;  and  the  same  rule  was  adopted  by  Lord  £^- 
honmgk  m  the  case  'Of  Wardd  v.  Fermor^  a  Campb.  aBa,  where 
the  subscribing  witness  had  absconded  from  a  commission  of 
Unkniptcv  talun  out  agaiost  him     So  where  a  man  was  serving 
<n  board  the  navy,  pioof  of  hb  appearing  by  the  Admiralty  books 
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Ch.  II.  1. 4.  or  the  accjmal  of  some  interest  %  subsequent  to 

Sulncribing  the  execution  of  the  instrument,  he  has  become  an 

Wtinestet.  incompetent  witness;  proof  of  his  hand*writing  is 

*"goss»      ^  ^  °®^*  ^^^^  evidence  which. ican  be  givoi.    In  the 

Tracy,  i  P.  first  case,  viz.  where  he  is  dead,  this  alone  has  been 

Wil.  289.  ^^i^  ^  y^Q  sufficient ;  but  in  the  others,  it  has  been 

Godfrey  v.  1  ,   .  1111 

Norris,  1  Stra.  usual,  and  m  one  ease  was  held  to  be  necessary  (t), 
34-  to  prove  the  hand-writing  of  the  party  to  the  deed* 

'  ^^1  ^^^'^    also ;  and,  in  all  these  cases,  a  foundation  must  fost 

V.  Delancey, 

7  T.  Rep.  a66.  be  laid,  by  proving  the  situation  in  which  the  witness 
note(c).  stands. 

105. 

t»  \e  en  bosid  a  fUp  tb^  at  sea,  and  his  mother  ^80  beu^ 
called  to  prove  his  identity,  was  held  sufficient  to  let  in  e\idence  ot 
his  hand-writing.    Parker  v.  HoikinSj  2  Tannt.  393. 

(t)  In  the  case  of  Adamt  v.  Kerr,  1  Bos.  &  Pal.  360,  when  a 
bond  was  executed  abroad,  one  witness  was  dead,  and  the  other 
resident  abroad,  proof  of 'die  huMl-wikine  of  the  deceased  wit- 
ness was  hM  sii^cient,  without  jmof  of  the  haud-writing  of  the 
other,  or  the  obligee.    But  in  WallU  v.  Delancey,  where  a  bond 
was  executed  at  liewTork  in  the  presence  of  two  witaeases,  and 
tile  hand*writ3ng  of  one  who  was  aoroad  was  proved,  Lord  £01^011 
held  that  evidence  should  be  given  of  the  hand-writing  of  the  obligor 
tdtOf  which  was  given  accordingly;  and  it  being  objected  that 
the  hand-wiiting  of  Morion,  the  other  subscribing  witness,  should 
be  proved,  and  that  he  was  abroad  or  dead,  his  lordship  thought 
that  some  evidence  of  that  sort  was  necessary.    Wfaereapon  the 
plaintiff  proved  that  there  had  been  a  man  of  the  name  of  Morton 
who  had  lived  as  derk  with  the  other  subscribing  witness,  but 
hts  christian  name,  or  hand-writiBg,  or  what  Was  become  df  him, 
was  not  proved ;  and  on  objection  that  he  might,  for  kndbt  ap- 
nearine  to  the  cohtraiy,  be  alive' and  in  England,  Lord&n^os 
neM  &  evidence  to  be  sufficient,  for: this  beins  a  fttreigii  trans- 
action, though  periiaps  the  evidence  was  ciqMible  of  beiag  mors 
perfect,  yet  it  was  sufficient  and  reasonable  evidence  to  go  to 
the  jutj  at  least,  unless  rebutted  by  some  evidence  on  die  other 
side.     But  in  Ciad^  v.  S^ion,  ante,  96,  and  Frinee  v,  BlnA- 
bum,  2  East,  350,  wh€iipe"th«  witness  was  abroad  at  the  tsne  of 
the  trttl,  proof  of  the  hand^writmg  of  the  witaess  interested  in 
the  one  case,  and  absent  ia  this  iM^,  was  consideiad  to  be-tnffi" 
cient,  and  the  plaintiff  was  not  called  upaato  plove  the  ImbmI* 
writing  of  th^  obligor;  so  that  it  seems  the  N.  P.  case  o£  WoUmm 
V.  Bdaneey,  and  the  act  of  parliament,  as  to*  proof  ef  deads 
executed  m  the  Edtt  Inik$^  <whkh  passed  befeie  It  was  clenij 
settled  that  thd  hand-writinig  -of'  the  subecnbing  witneM^  aucbt 
in  such  cases  be  proved,)  af«  the enly  aathoiities  wlath ah|iw<£at 
eWdenceof  thehand^wa^goftheeUigorisnecessaiy:'  ' 

It 
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It  freqaently  happens,  that  there  are  more  than    Ch.  II.  s.  4. 
one  witness  to  a  deed^  and  in  the  case  of  a  will  of      ^roofof 
lands,  the  statute  of  frauds  expressly  requires  three  -»n<tiy. 

witnesses ;  nevertheless,  in  these  cases,  it  is  sufficient 
if  one  be  called ;  but  if  they  are  all  dead,  the  deaths 
of  all  should  be  proved  before  evidence  is  received  of 
the  hand-writing  of  either,  for  until  it  appears  that  [  loa  ] 
neither  of  them  is  living,  the  other  is  not  the  best 
evidence  which  the  nature  of  the  case  will  admit  of. 

But  it  may  be  asked,  how  is  the  hand-writing  of  a 
man  to  be  proved,  where  no  one  *saw  him  write  his 
name  to  the  instrument,  which  is  to  be  produced  in 
evidence?    In  this  case  it  is  plain  that  no  positive 
or  direct  evidence  of  the  fact  can  be  given,  and 
therefore  the  law  still  adhering  to  its  general  rule, 
that  the  best  evidence  the  nature  of  the  case  will  ad^ 
not  of  is  sufficient,  is  satisfied  with  circumstantial 
and  presumptive  evidence.     The  hand-writing  of 
every  man  has  something  peculiar  and  distinct  from 
that  of  every  other  man,  and  is  easily  known  by  those 
who  have  been  accustomed  to  see  it,  and  therefore 
the  belief  of  such  persons  is  always  received  as  pre- 
sumptive evidence  of  the  fact,    either  in  civil  or  '  Dr.  Henscy's 
ci^inal  *  cases.    But  the  person  who  speaks  to  that  ^'  ^ 
belief,  must  have  such  a  knowledge  as  enables  him      [  103  ] 
to  form  it,  such  as  having  seen  the  party  write,  or 
having  received  letters  from  him  in  a  course  of  cor- 
despondence  * ;  barely  having  seen  letters  purporting  '  Gould  «. 
to  be  franked  by  him',  or  other  papers,  which  he  has  ^^^  ^    ^  ' 
no  authentic  information  are  of  the  party's  band-  *  cary  v.  Pitt, 
writins:.  is  not  sufficient.  e»q-  K.  B.  Sit- 

#  .  .  .  ...     tinss  at 

In  forming  this  belief,  the  witness  ought,  in  civil  Westm.  after 
cases,  to  speak  solely  from  the  impression  which  the  Easter  Term, 
hand-writing  itself  makes  upon  his  mind,  without  Append.^* 
taking  into  his  consideration  any  extrinsic  circum- 
stance; and,  therefore,  in  a  ca^e^  whei:e  &  witness  ^Dacostav. 
said  that    he  should,  looking  at  the  hand-writing,  ^V^-  Append, 

H  a  think 
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think  it  was  that  of  the  party  whose  name  it  bote^ 
but  that  from  his  knowledge  of  him  he  thought  he 
could  not  have  signed  such  a  paper,  it  was  held  that 
this  was  prima  facie  evidence  of  the  hand-writing  ; 
and  on  the  same  principle,  where  it  was  contended, 
that  the  paper  produced  was  the  forgery  of  a  third' 
person,  evidence  that  such  third  person  had  forged 
the  defendant's  name  to  other  instruments  of  a  simi- 
lar nature,  was  held  not  to  be  admissible  ■  (k).  . 

The  process  by  which  the  mind  arrives  at  the  be- 
lief of  hand-writing,  being  the  recollection  of  the 
general  character  from  an  acquaintance,  by  frequently 
seeing  it,  and  not  from  the  formation  of  particular 
letters,  or  a  single  inspection,  courts  of  justice  have 
wisely  rejected  all  evidence  from  mere  comparison  of 
hands  uasuf^orted  by  other  circumstances  ;  they  will 
not,  therefore,  permit  two  papers,  one  of  which  i» 
proved  to  be  the  band-writing  of  a  party,  to  be  de* 
Uvered  to  a  jury  for  the  purpose  of  comparing  them 
together,  and  thence  inferring  that  the  other  is  also 
of  his  hand-writing.  But  in  cases  where  the  anti- 
quity of  the  writing  malies  it  impossible  for  any  per- 


(ft)  Gn^  V.  LoiiFd  Brcmdow  Bertie^  administrator  of  Lady 
Mary  Greatheady  sittings  at  Westm.  after  Trin.  1777,  MS.  Debt 
on  Cond,  plea  non  ett  factum.  The  bond  was  attested  by  Dad- 
ley  oiAj,  and  he  being  dead,  his  hand- writing  proved.  For  the 
defendant,  it  was  offered  to  prove,  that  other  wnuU  attested  by 
Jkdky  were  forj^,  which  bonds  were  produced ;  but  Mr.  Thok" 
runfy  for  the  plamtiff,  strongly  objected  to  this  evidence,  becanse 
plamtiff  could  not  be  prepiued  to  support  thte  authority  of  other 
deeds.  Lord  Mansfiud. — Dadle^s  nand  b  proved  as  evidence 
of  all  he  would' have  said  if  livins,  and  if  he  Imd  been  here,  they 
might  have  produced  other  bonds,  and  asked  whether  diey  were 
his  sienature,  and  whether  he  saw  the  bonds  executed;  and  if 
be  had  taid  yes^  they  might  have' called  other  witnesses  to  prove 
that  they  were  not  given.  Lovd  Mamfieldy  at  last,  rejected  tfao 
evidence,  with  liberty  for  (he  defendimt  to  move  the  court ;  but 
tbe  jmy,  oir  evidence  that  was  given,  found  a  verdict  for  the 
defendant,  Qfuere^  Would  noc  tbe  proper  evidence  in  this  case 
have'  been  the  general  character  of  Dadhf;  and  that  the  persons 
acquainted  with  it  would  not  have  believed  him  on  hfis  oath  f 

son 
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Bon  to  prove  it,  from  having  actually  seen  the  person    Ch.  II.  s.  4. 
write,  and  where  the  instrument  acquires  a  degree  of      Proof  of 
authority  firom  the  place  in  which  it  da  found,  the     *"'**"°^*^'^^' 
evidence  of  a  man  who  has.  had  opportunities  of 
making  himself  acquainted  with  the  character^  by  fre-  ^^r  Hard.  C. 
quentinspection^has  been  admitted:  and,  tiierefore,  Bd^N-*]?^ 
where  a  parson's  book  was  produced  to  prove  a  [236.] 
modus,  he  having  been  long  dead,  a  witness  who  had 
examined  the  parish  books,  in  which  his  name  was 
written,  was  permitted  to  swear  to  the  similitude ; 
for  it  was  the  best  evidence  the  thing  was  capable  of; 
And  in  some  later  cases,  ancient  documents,  coming 
out  of  the  proper  custody^  have  been  inspected  ia 
court,  for  the  purpose  of  showing  that  the  paper  in 
question  is  of  the  same  hand-writing '.     In  one  case  1  Morewood  «. 
Ae  receipt  of  a  former  rector,  dated  forty  years  be-  Wood,  cited 
fore,  for  a  money  payment  in  lieu  of  tithes,  given  to  a  g^  iu4  dem. 
person  of  the  same  name  as  the  defendant,  residing  Bninev.Raw- 
at  the  same, place,  and  coming  out  of  the  custody  of      *'  ^nd  post 
the  defendant,  was  permitted  to  be  read^  though  Appendix. 
there  was  no  iliatinct  evidence  of  the  hand-writing  of 
the  rector^  of  the  degree  of  relationship  between  the 
defendant  and  the  person  to  whom  the  receipt  was 
given  * ;  but,  in  another  case,  a  paper  writing,  purport-  *  Bertie  v. 
iog  to  be  a  receipt  of  more  tha^n  fifty  years  old,  was  ?p'"'"^"iL, 
by  three  barons  (dissent.  TTood)  considered  as.  inad- 
missible, until  proof  was  given  of  the  hand-writing,  or  '  Manby  0. 
of  the  death  of  the  party,  and  the  relative  situdtion  of  !?^*'*  ^^^* 
the  parties  to'  the  rector  K 

•  Where  witnesses  have  been  called  to  prove  the  Allesbrook  v. 
sunilitude  of  hand^writing,  and  other  witnesses  have.  Roach,  K.  B. 
from  the  same  premises,  drawn  a  different  conclu-  Westmin!  af- 
sion,  it  has  in  some  cases,  before  a  jury  whose  habits  ter  Trin.  Tm. 
of  life  have  accustomed  them  to  the  sight  of  hand-  |'|^'  ^^* 
writing,  been  permitted  to  hand  up  other  papers  con-  [  105  1 
fessedly  written  by  the  party  for  them  to  inspect  and  815;  S.C.  Da 
^mpare  them  together;    this  mode  of  proceeding  j^^^^^   ^'"' 

H  3  however, 
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Ch.  II.  s.  4.    however,  seems  rath6r  a  departure  from  the  strict 
Proof  of     rules  of  evidence,  and  before  an  illiterate  jury  would 
;"^'^'^^^^^^'  probably  not  be  adopted. 

Goodtitle  ^^  ^°®  *^^®  which  came  before  the  court,  the 

dem/Revetv.  party  who  contended  that  the  hand^writing  was  a 
B^^^  ^    forgery.  Was  permitted,  after  a  great  deal  of  other 

evidence,  to  examine  a  clerk  at  the  post-office,  whose 
business  it  vras  to  inspect  franks  and  detect  forgeries, 
to  prove  that  from  the  appearance  of  the  hand-writ- 
ing, it  was,  in  his  opinion,  a  forgery,  and  not  a 
Gary  V.Pitt,  genuine  hand-writing;  but,  in  a  subsequent  case, 
supra.  hovA  Kenyan  said  that  such  evidence  was  wholly  in- 

admissible ;  and  observed,  that  though  in  Revet  v. 
Braham  it  was  admitted,  yet  that  in  his  direction  to 
the  jury,  he  had  laid  no  stress  at  ail  upon  it. 

The  analogies  of  law,  however,  appear  strongly  to 
support  the  admissibility  of  this  evidence ;  for  0{u«* 
nion,  founded  on  observation  and  experience,  is 
received  in  most  questions  of  a  similar  nature. 
There  is  a  certain  freedom  of  character  in^that  which 
is  original,  which  imitation  seldom  attains,  and  thei 
want  of  that  freedom  is  more  likely  to  be  detected 
by  one  whose  attention  has  been  directed  to  the 
subject,  than  by  another  who  has  tiever  given  his 
[  106  1  mind  to  such  pursuits.  It  does,  therefore,  seem  rather 
too  much  to  say,  that  such  evidence  is  in  all  cases 
inadmissible,  though  it  certainly  ought  to  be  received 
with  great  caution,  and  meet  with  little  attention,  un^ 
less  as  corroborating  other  and  stronger  evidence. 
Rex.  V,  Cator,  The  true  distinction  seems  to  have  been  t^en  by 
4  Esp,  Cas.      jjr.  Baron  Hotham,  on  the  trial  of  the  King  y.  Cator, 

where  the  defendant  being  indicted  for  publishing  a 
written  libel,  and  a  person  from  the  post-office  who 
had  never  seen  him  Wiite,  being  called  as  a  witness, 
that  learned  judge  permitted  the  witness  to  ^ve 
general  mi/encf,  that  the  writing  appeared.4^  be  in 
a  feigned  hand ;  but  when  the  witness  4ras  askfed^ 

whether, 


n?. 
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whether,   on    comparing   such    hand-writing  with    Ch.  IL  a.  4. 
papers   proved  by  others  to  be  the  genuine  hand*       Proof  of 

writihg  of  the  defmdant,  he  could  say  it  ¥m8  the  "^' 

disguised  hand  of  the  same  person,  his  lordship  re- 
jected the  evidence   attempted  to  be  introduced 
by  sQch  examination;  because  it  arose  only  from 
comparison  of  hands.    We  may  therefore,  I  think, 
still  consider  the  cftse  of  Revet  v.  Braham,  as  an 
existing  authority  to  show,  that  for  the  purpose  of 
proving  generally  and  in  the  abstract,  that  a  hand^ 
writing  is  not  genuine,  su<ih  evidence  is  admimbk^ 
though,  as  I  said  before,  deserving  of  little  atten- 
tion;  for  the  nirant  t>f  freedom  in  the  hand«writing, 
and  the  painting  Of  the  letters,  as  it  was  called  by 
the  witness  in  that  case,  ntiay  arise  from  the  infirmity      [  107  ] 
of  the  writer,  his  not  having  formed  a  fixed  cb»- 
raeter;  or  many  other  causes  which  a  person,  un- 
acquainted witli  the  genuine  hand^writing,  cannot 
take  into  his  consideration.    A  tradesman  who  is 
daily  making  entries  in  his  books,  will  acquire  a  more 
{fee  and  steady  diaracter^  than  an  illiterate  person 
who  cah  but  just  write  his  name;  and  a  man,  whose 
habits  of  life  lead  him  to  write  much  oftener  and 
with  less  care,  will  get  still  more  of  a  peculiar  cAa- 
raeter  in  his  hand-writing ;  all  which  circumstances 
should  certainly  be  takA  into  the  consideration  of  a 
jury  before  ti)6y  give  weight  to  such  evidence. 

In  the  beginning  of  the  present  section,  I  had  Of  Notke  to 
occasion  to  observe,  that  where  an  original  instrn-  ^^^^ 
meat  waA  in  the  hands  of  die  party,  against  whom       ^^ ' 
it  was  intended  to  be  given  in  evidence,  no  evidenoe 
whatcfver  of  its  contents  could  be  received,  until 
notice  bad  b^n  given  to  produce  it.    This  notice  'Attorney 
may  be  ddivered  either  to  the  party  or  his  attorney,  Mei«hsnt  a 
eveia  in  an  information  or  penal  action  '•    And  if  a  T.  Rep.  aoi, 
lessee  give  a  formal  notice  to  bis  lessor  of  his  inten-  ^^^^^f ^  ^^ 
tion  to  do  any  act  according  to  the  terms  of  the  T.  Kep.  306. 

H  4  lease. 
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Of  Notice  to 
produce 
writingt. 


I  Goodtitle 
dein.  Lux- 
morev.Saville, 
16  East,  87. 

[.108  ] 

'  Shaw  V. 
Markham, 
Peake's  N.  P. 
165. 

Laiigdoiiv. 
Hall,  5  Esp. 
cits.  156, 
accord. 


Jory  V,  Or- 
chard, 2  Bos. 
fc  Pull.  ^. 


Anderaon  v, 
May,  Ibid. 

837» 

Cowen  o. 
Abrahams, 
I  Esp.  N.  P. 
C«9i  50- 


•PEIVATE    WRITINGS. 

lease,  and  the  lessor  afterwards  assign  the  rev^«iion; 
it  is  sufficient,  when  a  dispute  arises  between  the  lessor 
and  the  assignee  of  the  reyersion,  to  give  notice  to  the 
latter  to  produce  such  formal  notice,  without  apply- 
ing to  the  original  lessor,  for  it  will  be  presumed  that 
he  delivered  it  to  his  assignee  as  a  document  relating 
to  the  estate  ^ 

A  letter  informing  a  man  of  the  dishonour  of  a 
bill,  or  the  like,  cannot  be  ptoved  until  a  similar  no- 
tice has  been  given  *.  This  rule  is  founded  on  the 
wisest  principles  of  justice,  for  the  party  in.whose 
hands  the  papers  were,  not  deeming  them  necessary 
for  his  own  case,  might  not  otherwise  bring  them  with 
him ;  but  the  rule  being  adopted  for  the  purpose  of 
preventing  a  misrepresentation  of  any  of  the  facts 
which  form  the  foundation  of  the  action,  it  follows 
that  any  written  paper  delivered  to  a  party  after  it  is 
commenced,  or  for  the  mere  purpose  of  a  formal 
notice  previous  to  its  commencement,  and  of  which 
a  copy  is  kept  is  not  within  it.;  it  being  a  general 
rule  that'  no  notice  is  necessary  to  produce  an- 
other notice,  otherwise  it  might  be  extended  ad  in- 
finitum ;  and,  indeed,  in  the  cases  of  notices  given  to 
a  tenant  to  quit,  to  a  magistrate,  previous  to  the 
commencement  of  an  action  against  him,  a  demand 
in  writing  of  a  warrant,  made  previous  to  the  com- 
mencement of  an  action  against  an  officer,  or  the 
like,  where  a  copy  signed  by. the  same  person  who 
signed  that  delivered  to  the  party  is  kept  by  a  wit- 
ness, each  copy  is  considered  as  a  duplicate  original. 
The  case  of  an  attorney's  bill,  deUvered  under  the 
statute,  is  similar  in  principle,  and  miay,  where  a 
duplicate  has  been  kept,  be  proved  in  like  manner 
without-  notice  to  produce  that  delivered.  In  one 
case  iiideed,  where  trover  was  brought  for  a  bill  of 
exchange,  it  was  held  by  Lord  Kenyan,  that  notice 
must  be  given  to  produce  the  original)  before  evi- 
dence 
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deuce  of  its  contents  was  admissible;  but  this  has    Ch. II. i.  4. 
since  been  properly  overraled,  as  the  form  of.  the    Frenmptim 
action  itself  gives  the  defendant  sufficient  notice  to  wtduoedm^ 
be  prepared  to  produce  the  instrument '.  Notice. 

It  has  been  held  in  several  cases  %  that  if  the  party  — — — 

10       L  T 

to  whom  notice  has  been  given  to  produce  an  in-  ^u sBob  &^ 
stniment,  produce  it  accordingly,  the  other  party  Pull.  143. 
is  entitled  to  read  it,  without  further  evidence  of  ^?Z\^^! 

.  .14  •E*8^  ^74« 

its  execution.     As  against  the  party  to   it,  there     [  log  ] 
seems  to  be  no  great  objection  to  this  rule;  for  he  *Tbomp80Qv. 
must  know  whether  he  ever  executed  such  an  instru-  J<^«^ited 
ment  or  not,  and  the  plaintiff  not  knowing  who  were  Passel  v.  God- 
the  subscribing  witnesses,  cannot  come  prepared  to  ^>  ^^j^*  44* 
prove  the  execution.    In  one  case,  this  rule  was  ex-  i^p.  ^3.  * 
tended  to  third  persons,  into  whose  hands  a  deed 
had  been  delivered ;  and  it  was  held,  that  an  inden-  Bax  vi  In- 
tare  of  apprenticeship  having  come  into  the  hands  ^^^^  ^^ 
of  the  officers  of  a  parish  who  were  no  parties  to  it,  a  t.  Rep.  41. 
and  they  producing  it  under  a  notice,  that  no  evi- 
dence was  necessary  to  prove  the  execution;  but 
the  propriety  of  this  decision  has  been  doubted  by 
very  high  authority.     For  in  a  subsequent  case.  Rex  v.  In- 
where  a  similar  point  came  before  the  court,  Lord  !!?^/**"'l?T, 

-.  . ,   .      *  .  • .  -      Dolton,  Mich. 

Kem/on  said  it  was  too  important  a  question  to  be  41  Geo.  3. 
discussed  in  a  session's  case,  where  the  opinion  of  a 
court  of  error  could  not  be  taken,  and  that  nothing 
but  a  solemn'  judgment  of  the  House  of  Lords 
should  ever  persuade  him  that  this  decision  was 
right. 

Another  case  afterwards  occurred,  in  which  the 
rule  was  denied  altogether ;  and  the  plaintiff  having,  Gordon  «.  Se- 
in  consequence  of  notice  from  the  defendant,  pro-  ^J^'  ^  ***^' 
winced  a  deed  to  which  he  was  himself  a  party, 
whereby  it  Would  have  appeared  he  had  no  interest 
in  the  insurance  which  formed  the  subject  of  that 
cause ;  and  it  appearing,  on  inspection  of  the  deed, 
that  there  were  subscribing  witnesses  to  it,  the 

defendant 
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Ch.  It.  s.  4.    defendant  wafi  not  permitted  to  read  it,  though  he 

Proumpikm    had  no  previous   knowledge  who  the  subctcribing 

produced vnder  witnesses  were;  but  in  a  still  later  case  the  general 

Noiice.       doctrine  laid  down  in  this  case  was  in  some  measure 

.  restrained,  and  the  plaintiff  having,  under  notice  from 

Hooper  ^^®  defendant,  produced  the  conveyance  to  himsdf 

3  Taunt.  62.     of  the  estate  of  which  he  ccmtended  the  land  in 

dispute  was  a  parcel,  and  to  which  deed  he  was  an 
executing  party,  it  was  held  that  it  was  not  neces- 
sary for  the  defendant  to  call  the  subscribing  wit- 
ness. In  cases  of  this  description,  a  judge  would 
probably  make  an  order  for  an  inspection  of  the 
deed,  to  give  the  defendant  an  opportunity  of  in^- 
forming  himself  ndiether  there  were  subsoribitig  wit^ 
nesses  or  not. 
Pretumptkn  cf     There  are  some  instances  in  which.the  law  petihtit 

/^"^fffA  of  ^^^^^^^  ^  ^^  ^^^  i^  evidence  vrithout  proof  of 
IBm.  die  execution.    In  most  cases  it  would  be  absolutely 

*  Bol.  N.  P.     impossible,  iifter  k  great  length  of  time,  to  prove  the 
Ibid.  356.        execution  of  a  deed,  or  even  the  hand-writii^  of  the 
[  110  ]     parties.    It  is  necessary  that  a  period  .of  limitation 

Vide  13  Vin.  ghould  be  fixed,  otherwise  new  questions  woidd  daily 
Abr.  tvid.  pi.      .  *     1        *.  ^  .      .       1  1.1- 

11,  where  prei.  ans^,  and  therefore  courts  of  justice  have  laid  it 

lumed  after      down  OS  a  rule,  that  a  deed  of  above  tUrty  years 

Qs  years  »'  *» 

^  Standing,  requires  no  further  proof  of  its  execution 

v^Wh^e^^  than  the  bare  production,  provided  the  possession 
Guildhall' SitL  has  been  according  to  the  provisions  of  the  deed, 
i*^!^^*^^  and  theire  is  no  apparent  erasure,  or  alteration  on  the 
,  p  face  of  it ;  and  livery  of  seisin,  though  not  endorsed 

&  Co.  of  01^  &  feoffinent,  will,  afler  such  a  lapse  of  Hme,  be 
UmIm Water  also  presumed*.  In  like  manner,  if  a  bond  of  thai 
Cowper,  k.  B.  ^^^  ^  found  amougst  the  paperi  of  «n  intestate  % 
Sitto.  after  Uil.  or  public  company ',  the  same  preslmiption  arises  la 
lEsp^m       ^^  favour  i^rom  the  place  where  it  was  found  </). 

s.c:  But 

(0  In  Rex  V.  Inhabitantt  ofByton,  5  T.  Rep.  259,  it  was  held, 
that  the  productiou  of  a  pariih  certificate  tlorty  years  old,  ivas 

sufficient. 
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But  as  this  rule  is  founded  on  presumption,  it  does    ch.  II.  t.  4. 
Dot  apply  to  cases  where  there  are  circumstanoes  to    Prtmmpimn 
raise  a  contrary  presumption  ■,  as  if  the  possession  J^'^^^^^T*^ 
has  been  contrary  to  the  deed,  or  if  the  deed  appear         3^. 

on  the  face  of  it  to  be  razed  or  interUned,  or  k  m^n 

conyey  a  reversion,  first  to  one,  and  then  by  a  sub-  '  Chattle  v, 

\   1      t  .  At  1    *  ,   Pound,  1701, 

sequent  deed  convey  it  to  another,  and  the  second  Gilb.  Law  Ev, 
purchaser  prove  his  title;  in  all  these  cases  it  will  103.   Seeidso 
be  incumbent  on  the  party  to  give  the  ordinary  evi-  Howell™, 
deuce  of  the  execution  of  his  deed,  for  the  presump-*  lioyd,  Ap- 
lion  from  the  antiquity  of  the  deed  is  destroyed  by  ^^  ' 
the  opposite  presumption;  in  the  one  case,  that  som^ 
an&ir  alteration  has  been  made  in  thfe  deed ;  in  the 
other,  that  the  person  having  the  possession  had  also 
a  legal  right;  for  the  law  will  not  raise  a  presump- 
tion that  a  man  would  be  guilty  of  so  manifest  a 
fraud,  as  to  convey  the  same  estate  to  two  different 
people. 

Another  instance  in  which  a  deed  is,  according  to      [  m  ] 
some  cases,  considered  as  proved  without  calling  ^I^^JJ^^ 
witnesses,  is  where  one  deed  recites  another;  in  this  mothers, 
case,  the  recital,  it  has  been  said,  is  sufficient  ervi- 
deuce  of  the  recited  deedj  against  the  party  to  that 
wherein  it  is  recited,  ot  against  any  one  claiming  Ford  o.  Grey, 
mider  him ;  but  against  a  stranger  to  it,  evidence  of  i-j^^d^' 
the  actual  execution  of  the  first  deed  must  be  given,  Eustace,  Gilb. 
for  the  admission  of  another  person  cannot  affect  ^^  ^^-  ^^• 
hiin,  and  if  such  evidence  were  to  be  admitted,  deeds 
might  easily  be  fabricated  by  false  recitals.    But  Vide  Hardr. 
though,  in  the  abore  cases,  it  is  laid  down  in  general  ^.^orfouf^ 
terais,  that  as  against  die  party  to  the  reciting  deed,  a  Lev.  108. 
such  deed  is  evidence  of  that  recited  in  it,  yet  there  ^JJ^'^  J ®"* 
are.  others  in  which  this  seems  to  have  been  consi*  Mod.  45. 


-withoat  endeDce  of  the  pboe  where  it  came  from;  but 
the  common  practice  is  for  the  attorney  to  be  called,  to  say  that 
He  had  it  from  the  title  deeds  of  his  client  or  elsewhere,  to  show 
that  it  came  from  the  proper  depotitaty.     Vide  ankf  86.  loi. 

dered 
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Ch.  II.  t.  4.  dered  as  secondary  evidqnce,  and  admissible  only 
Presumption  of  when  the  first  deed  was  shown  to  be  lost,  or  some 
^j£^  other  reason  given  for  not  producing  the  regular  and 
■  ■  best  evidence  of  it.     Such  is  now  the  general  re- 

ceived opinion  of  the  profession,  and  we  find  by  a 
Ante^  95.         case  which  I  have  had  occasion  to  cite  in  a  former 

page^  that  even  an  admission  of  a  deed  on  oath  will 
not  prevent  the  necessity  of  giving  regular  evidence 
of  its  execution. 
Pjo^  of  Deeds  .    Something  similar  to  the  case  of  a  recital  is  that 
^  '    of  an  enrolled  deed   under  the  stat.  Hen.   8.     It 

has  been    supposed  by  some,  that  when  a  deed, 
requiring  enrolment  by  that  statute,    has  been  so 
enrolled,  the  bare  proof  of  a  copy  from  the  enrol- 
ment would,  in  all  cases,  be  sufficient  evidence  of  its 
>  1  Salk.  a8o.     contents ;  and  the  case  of  Smartle  v.  Williams ',  war- 
rants that  supposition.    But  no  other  case  goes  to 
*  10  Anne,        that  extent,  and  the  subsequent  statute  *•  does  not 
^'  '^'  appear  to  pift  that  construction  on  the  statute  of 

'Sect. 3.  enrolments.    By  that  statute',  **  for  supplying  a 

'  failure  in  pleading  or  deriving  title  to  lands,  tene- 
ments, or  hereditaments,  conveyed  by  deeds  of  bar- 
gain and  sale  indented  and  enrolled,  according  to 
the  statute  Henry  8,  where  the  original  indentures  of 
bargain  and  sale  to  be  showed  forth  or  produced 
are  wanting,  which  (it  is  recited)  often  happens, 
especially  where  divers  lands,  &c.  are  comprised  in 
the  same  indenture,  and  afterwards  derived  to  dif- 
ferent persons,  it  is  enacted,  that  where  in  any  de- 
claration, avowry,  bar  replication,  or  other  pleading 
whatsoever,  any  such  indenture  of  bargain  and  sale 
enrolled  shall  be  pleaded  with  a  profert  in  curiOf  or 
ofifer  to  produce  the  same,  the  person  or  persons  so 
pleading  shall  and  may  produce  and  show  forth,  and 
be  suffered  and  allowed  to  produce  and  show  forth, 
by  the  authority  of  this  act,  to  answer  such  profert, 
as  well  against  her  majesty,  her  heirs  and  successors, 

as 


fts  against  any  other  person  or  persons,  a  copy  of   ch.  IT.  s.  4. 

the  enrolment  of  such  bargain  and  sale;  and  such  Proof  oT Deeds 

copy  examined  with  the  enrohnent,  and  signed  by  ^  ^robnent. 

the  proper  officer'having  the  custody  of  suoh  enrol-  ' 

ment,  and  proved  on  oath  to  be  a  true  copy  so 

exammed  and  signed,  shall  be  of  the  same  force  and 

effect,  to  all  intents  and  constructions  of  law,  as  the 

said  indentures  of  bargain  and  sale  were  and  should 

be  of  if  the  same  were  in  such  case  produced  and 

shown  forth  (m)/'  I  think  it  is  plain,  from  the  whole  of 

this  statute,  that  it  was  intended  to  let  in  secondary 

evidence  when  the  deed  was  in  fact  lost.    The  party 

was  still  compelled  to  make  his  profert,  for  the  pre- 

sent  practice  of  pleading  a  lost  deed,  was  not  ^then 

considered  as  admissible ;  and,  that  he  might  not 

be  fettered  by  the  form  of  his  pleading,  a  statute  was 

made  to  render  the  secondary  evidence  sufficient. 

It  should  therefore  seem,  that  in  this,  as  in  all  other 

cases,  some  evidence  should  be  given  of  the  inability 

to  bring  forward  the  best  evidence,  before  that  which 

is  secondary  is  admitted.     Lord  Chief  Baron  GiOferi 

certainly  did  consider  the  enrolment  to  be  evidence, 

without  any  qualification^;  but  this  was  so  ably  con-  <  Gilb.  Law 

trorerted  by  Mr.  Justice  Buller ',  and  appeared  to  ^^-  ^• 

be  so   generally  understood  as  the  practice,  that  *^>Pnus, 

Idid  not  think  it' necessary,  in  any  former  edition,  to 

do  more  than  to  notice  it  as  a  mode  of  proof  when 

the  deed  was  lost*;  but  Mr.  Phillips  having  ^  con-  ^  ^^e  Ante, 

sidered  it  as  evidence,  in  all  cases,  I  have  added  this  35*    • 

observation.  *  ad  Ed.  355. 

The  foregoing  observations  have  been  confined  to  ]^bet$af 
the  evidence  required  to  prove  the  existence  of  ^J^^J^ 
deeds  and  their  due  execution,  it  remains  to  add  a  Evidence, 
few  observations  on  their  admissibility  in  evidence 

(m)  ProceediDg  on  the  same  principle,  the  stat.  8  Geo.  a,  c.  as,.  ■ 
profidiiig  for  the  registry  of  deeds  in  the  North  Riding  of  Yorkshire, 
makes  the  enrolment  evidence  in  case  of  loss  by  fire,  &c. 

when 
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Ch.  II.  s.  4.  when  proved.  A  party  ig  always  bound  by  bis  own 
Effect  of  Deeds,  deed ;  and  wbere  a  person  is  clearly  entitled  to  an 
wA(wi  J^^Lncc.  estate,  any  conveyanee  or  charge  by  him  is  evidence 

• —  agaiikst  a  stwiger.    But  as  a  general  rule  it  may 

be  taken,  that  whei»  the  title  is  in  dispute,  one  party 
cannot  merely,  by  becoming  a  party  to  a  deed,  vfoke 
evidence  for  himself  or  his  descendanta.-  If,  indeed, 
a  ^third  per^oii  wer^  to  take  a  lease,  and  have  pos- 
sessipp,  and  pay  rent  under  it,  the  possession  and 
payment  of  rent  would  be  evidence  of  themselves 
of  title  in  the  lessor ;  and  so  fortified,  the  lease  would 
I  Clarkson  v.  be  a  stroug  act  of  oivmership ' :  and  whene  a  numb^ 
5T*Rep!4ia   ^  cojint^arts  of  leases  have  been  found  amongst 

the  mipiQieAt?  of  the  lessor,  of  so  v^  remote  a 
4ate  i^  to  preclude  all  evidence  of  actual  possession, 
tjtiiey  have  been  received  $19  evidence  of  hiis  right ;  as 
li^ve  ancient  entries  on  the  rolls  of  a  manor  of 
licences,  by  the  lord,  to  persons  to  fish  within  certain 
districts,  as  evidence  of  hia  exclusive  right  of  fishing 
*  Rogers  v.  within  them  *.  But  ibiB  evidence,  though  admissible, 
1  Canip.  309.    ^^  ^  ^^^  as.to  be  entitled  to  no  weight,  unless  acts 

of  ownership  are  proved  within  more  recent  times. 


SECTION  V. 

[    112    ]  Of  Evidence  to  explain  written  Instrument$. 

Ch.  II.  i.  5.  *      A  DEED,  or  other  instrument,  being  produced  and 
— •  proved,  is  conclusive  upon  the  rights  of  the  parties, 

and  no  parol  evidence  can  be  received  to  contradict 
P^kr^!  *  **'  ®^  ^  ^  enlarge  or  narrow  its  operation.  Thus, 
Homersham,  if  there  be  a  release  of  all  demands,  without  any  re- 
B^W^i*^^  cital  to  restr^n  its  general  operation,  it  cannot  be 
Butcher,  showu  by  pajTol  evidence  that  a  particular  sum  of 
iN.Rep.  113.  money 
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money  was  intended  to  be  excepted  out  of  it  (n);  nor,    Ch.  II.  s.  5. 
if  it  is  60  restrained^  can  parol  evidence  be  received    (^tradictwn 
to  give  it  a  larger  and  more  extensive  effect.    So      admUted, 
where  an  auctioneer  put  up  a  copyhold  estate  jfor  .  ■ 

sale  by  auction,  which  in  the  conditions  for  sale  was 
stated  to  be  fre^  from  incumbrances,  and  it  after-i 
wards  turned  put  that  there  was  a  charge  affecting 
the  estate,  on  which  account  the  purchaser  refused 
to  complete  his  contract;  it  was  not  permitted  tq 
the  seUer  to  prove  that  the  auctioneer,  at  the  time 
of  the  sale,  had  given  public  notiype  of  the  incum'* 
hranc^ '.    In  like  manner^  where  printed  conditions  '  Ononis  v. 
of  sale    of  timber,  growio^  on  a  certain  close,  bUcSl*^ 
omitted  to  state  any  thing  of  the  quantity,  parol 
evidence  that  U^e  auctioneer,  at  the  time  of  th^  sale, 
warranted  a  pertain  quantity,  is  not  admissible^.  i?^^^!!!i*' 
So  where  a  bond  is  conditioned  for  the  performance  i^  £^^. 
pf  certain  apts,  the  condition  is  conclusive  on  the 
parties,  and  cannot  be  controlled  by  any  parol  evi- 
dence that  the  agreement  was  otherwise ',  nor  is  '  Buckler  v. 
such  evidence  admissible,  unless  for  the  purpose  of  ^  V^^o7 
showing  that  the  instrument  is  void  altogether,  as 
being  obtained  by  fraud  or  misrepresentation.    So 
where  a  promissory  note  is  made  payable  on  dc- 

(«)  Where  there  was  a  reference  of  all  matters  in  differ- 
ence^ and  the  arbtirators  made  an  award  as  to  all  matters  which 
the  parties  brought  before  them;  it  was  heM,  that  this  did  not  pre- 
dttOB  them  from  showing  that  there  were  other  matters  which  had 
not  been  dis^ted  before  the  arbitrators.  Ravee  v.  Farmer,  4  T. 
Rep.  146.  Bat  in  a  subsequent  case,  where  oike  psrty  con- 
teooed  that  he  was  entitled  to  a  deduction  arisins  ont  of  the 
▼enf  transaction^  the  Coait  of  King's  Bench  held  ne  could  not 
daim  it  afterwards,  though  he  did  not  submit  it  to  the  arbi- 
tmtor  at  the  time.  Smith  v.  JoArior,  15  East,  91 3.  We  had  be- 
fore occasion  to  notice  the  like  deciacm,  as  in  Kooee  t.  Farmirf  in 
the  ease  of  a  iudgment,  where  the  |4aintiff'  had  not  given  thi 
^hole  of  his  demand  in  evidence  before  "die  jury.  Vide  oMt^  38. 
Another  exception  to  this  rtile  is  the  d(de  iA^e  deed,  which  is 
never  eoochi^e  ss  to  the  time  of  deHfiny,  ftottt  Whidi  adone  thd 
deed  tales  its  operation^  for  it  is  open  to  the  pattv  itt  ail  cases  td 
show,  that  the  de^  was  executed  oh  a  -day  difiletent  frbin.that 
whtefebh  it  appears  to  bear  dtite.  'Shep.  Touch.  79.  HaiK  ▼*• 
Caienave^  4  Bast,  4ff.  -   v 

mand^ 
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Ch.  II.  8. 5«    mand,  evidence  cannot  be  admitted  to  show  that  it 

tjmtanathn  of  was  not  to  be  paid  till  after  the  death  of  the  maker '. 

Ambiguuies.    g^^  j£  ^^  ambiguity  arise,  it  may  be  explained  by 

>  Woodbridee  ^^^^^^f  though,  in  this  case,  a  distincti6n  has  been 
9.  Spooner,  made  between  what  is  called  a  latent  amhiguityj  and 
Aid  ?^        that  which  is  not  so.    The  latent  ambiguity  is  that 

which  does  not  appear  on  the  face  of  the  instniment, 

where,  every  thing  seems  right  and  clear,  but  the 

meaning  being  rendered  uncertain,  by  the  proof  of 

some  fact,  the  law  permits  the  removal  of  the  doubt 

by  the  like  evidence. 

And,  therefore,  where  a  testatrix  devised  her  estate 

Newman  i      ^o  her  cottsin,  John  Cluer,  there  being  both  father 

Black.  60.        and  son  of  that  name,  parol  evidence  was  admitted 

5  (^^^.^  P.  ^^  show  that  the  son  was  the  person  meant  * ;  and 

,  Doe  dem       w^ere  a  devise  was  made  to  one  by  the  name  of 

Cooke o. Dan-  'Maty,  whose  name  was  Elizabeth^,  this  also  was 

^^j^^East,     permitted  to  be  cleared  up  by  parol   evidence  (o); 

foF 

(0)  Tkonm  dem.  Etmu  ▼.  Tkomoif  6  T.  Rep.  671.  Thetesr 
tatoFy  after  several  devises,  proceeded  thus:  Item,  I  ^ve  to  my 
four  daaghtersy  Margaret,  Anntj  Mary,  and  Elizabeth,  one  shilling 
each :  item,  I  dye  to  my  three  ^rand-children  of  IMmtetxy,  Ame, 
ElUabeth, and  Elinor, 40 /. each :  item,  I dve  to  myErand-daughter, 
EUnor  Etfan$,  of  Merthtr  parish,  401.:  item,  i  devise  to  my 

ORAND-DAUGHTEB,  Mmy  ThomOt,  of  LlECH  LLOYD  IN  MeRTHYR 

PARISH,  the  reversion  of  the  house  in  Water'ttreet,  &c.  At  the 
time  of  his  death,  the  devisor  had  a  grand-daughter  named  EUnor 
Evans,  who  lived  in  Llechlloyd  in  Maihfr  parish,  and  a  great- 
grand-daughter,  Mary  Thomoi,  an  infant  oi  about  the  age  of  two 
years,  the  grand-dau^ter  of  his  eldest  daueihter,  Margaret,  by  her 
second  husband,  John  Thomoi,  being  the  omy  person  of  that  name 
in  the  family ;  but  it  appeared  that  she  lived  at  Greenca»tU,  in  the 
parish  of  Llangain,  some  miles  from  Merthyr  parish,  in  which 
latter  parish  she  had  never  been  in  her  life.  At  the  tria^  the  plain* 
dfTs  counsel  proposed  giving  parol  evidence,  to  show  a  mistake  in 
the  name  of  the  devisee,  that,  when  the  will  was  read  over  to  the 
devisor  by  a  Mr.  TfdlUp$,  who  drew  it,  and  who  \b  since  dead,  the 
devisor  said  that  there  was  a  mistake  in  the  name  of  the  woman 
"  to  whom  the  house  was  given;. that  PAi/(^  then  said  he  would 
recti^  it,  but  the  devisor  answered  there  was  no  occasion,  as 
the  place  of  abode  and  the  parish  would  be  sujficient.  To  this 
evidence  the  defiandant's  counsel  objected,  contending,  that  there 
was  not  that  amhigakoi  latem  which  autheazed  the  receiving  of 

parol 
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for  in  all  thes^  eases,  the  heir>  objection  arose  from    Ch.  If.  s.  5. 
parol  evidence,  and  therefore  parol  evidence  ought    Ambit^k$t 
to  be  received  to  answer  it.    So  if  a  man  having  two   ^_VL__ 
manors  called  Dale^  levy  a  fine  of  the  manor  of 
Dale\  without   further  description/ circumstances  ]J|f^"^*"^' 
may  be  given  in  evidence  to  prove  which  manor 

parol  evidence.  But  LawnnUj  J.  received  it,  subject  to  the  opi- 
nioa  of  the  court,  as  to  its  amnissifaility,  in  case  the  iuiy  should 
be  of  opinion  that  the  name  May  Thomat  had  by  dustake  been 
insetted  instead  of  Elinor  Boons;  but  the  iury  being  of'opinioD 
that  there  was  no  such  mistake,  they  were  Arected  to  find  for  the 
defendant  on  the  first  cDunt,  which  they  accoidingly  did,  and  con- 
sequently any  further  oonsideratioo  on  tnis  point  became  unneces^ 
Siiy.  -  'Die  defendant's  counsel  then  offered  evidence  of  the  decla- 
nciuns,  made  by  the  devisor  at  other  times  previous  to  the  makine 
his  will,  expreflnve  of  his  recard  for  his  graat-grand-daughter,  and 
of  his  intention  of  giving  her  the  premises  in  question.  This 
eridence  was  rejected  by  the  learned  judge,  who  thought  that 
Dothiitf  dehors  tne  will  could  be  received  to  show  the  intention 
of  the  devisor,  which  could  only  be  collected  from  the  woids  of  the 
will  itsdf,  after  the  removal  of  any  latent  ambiguity  there  might 
he  in  the  description  of  persons,  or  other  terms  made  use  of 
in  the  will ;  and  the  jury,  under  his  direction,  found  for  the  plaintiff 
in  the  several  counts  on  the  demites  of  the  heirs  at  law,  on  the 
Dtmnd  that  the  devise  was  void  for  uncertfdnty  giving  the  de- 
fendant leave  to  moTe  to  enter  a  nonsuit.  A  motion  was  made 
accoffdingly,  but  the  rule  dischaii^ed,  on  the  ground  that  the  parol 
evideoce  wUch  was  properly  adnuttcMl,  raised  the  uncertainty,  and 
that  that  uncertainty  could  not  be  removed  by  declarations  made  by 
the  testator  long  before  the  making  the  wil!.  But  Lord  Kenyan 
there  said^  that  bad  these  decbrations  been  made  at  the  time  of 
Buking  the  will^  he  should  have  thought  they  ought  to  have  been 
received  in  evidence.  So  where  a  testator  after  seveml  remainders 
devised  to  G.  H,  eldest  son  of  A,  and  his  children,  in  strict  settle* 
meat,  ami  in  default  of  issue  of  the  children  of  J.  H.  to  the  third  son 
of  i.  with  the  like  limitations,  parol  evidence  was  admitted  of  the 
state  and  drcnmstances  of  the  testator's  family,  and  it  was  held, 
that  upon  such  evidence  being  given,  it  became  a  question  of  fact, 
fer  theory,  whether  the  mistake  was  in  the  name  or  the  descrip- 
tion?   Doed.  Chetaikrv.  HtUtfocaUe,  3  Bam.  &  AM;  633. 

In  Lord  Walpok  v.  the  larl  of  Cholnumdeley,  7  T.  Rep.  138,  the 
U^tator  had  made  a  will  in  175a,  and  another  in  1756,  without  dis- 
poonc  of  his  personalty:  By  a  codicil,  (reciting  that  by  his  last 
mil  iaUd  in  1752  he  had  made  no  disposition  of  his  personalty,) 
he  ditpoaed  thereof,  and  appointed  executors;  it  was  ruled  tliat 
there  was  no  such  latent  amDkuity  as  to  let  in  parol  evidence  to. 
shmrthat  the  testator  intended  by  the  codicil  to  confirm  the  will  of 
1756,  and  not  to  republish  that  m  175a;  and  that  will  was  there- 
fore determined  to  be  a  subsisting  will  at  the  time  of  his  death. 

I  was 


iateni. 
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Ch.  II.  s.  5.  was  intended)  for  this  is  not  to  contradict  the  recordi 
but  to  support  it '.  And,  in  like  manner,  where  a 
man  having  a  house  in  London,  and  also  wine  vault9 
'  Doe  dem.  under  a  yard  belonging  to  it,  which  wine  vaults  were 
Freeland  V.  Jn  the  occupation  of  B.  and  held  as  a  distinct  tene- 
Rep.701.         ment,  demised  part  of  the  house  and  the  yard,  by 

the  description  of  ''  one  room  on  the  ground  floon 
and  a  cellar  thereunder,  and  a  vault  contiguous 
and  adjoining  thereto,  together  with  the  ground 
whereon  the  same  now  stand,  and  together  with 
a  piece  of  ground  on  the  north  side  (being  the 
yard)  in  the  occupation  of  A,*^  he  was  not  estopped 
by  the  deed  from  showing  that  the  vaults  under  the 
yard  were  a  distinct  tenement,  and  not  included  in  the 
deed,  though  prima  fade  the  property  in  the  vault 
would  pass  by  such  a  demise. 

In  the  cases  cited  above,  of  two  estates  or  two  per- 
sons of  the  same  name,  or  a  mistake  in  the  name  of  the 
devisee,  we  may  observe  that  the  words  used  in  the 
instrument  were  clear  in  themselves,  but  that  the  ex- 
trinsic circumstances  introduced  by  evidence  rendered 
the  meaning  so  uncertain,  as  to  deprive  the  instnunent 
of  any  operation  whatever,  and  therefore  further  eri- 
denoe  was  admitted ,  for  the  purpose  of  preventing 
it  from  being  wholly  inoperative.    But  where  the 
extrinsic  circumstances  do  not  go  to  that  extent,  and 
there  is,  notwithstanding,  the  doubt  they  create  a 
sufficient  estate  to  satisfy  the  words  of  the  instru- 
ment according  to  one  meaning  of  the  description, 
collateral  evidence  is  not  admissible  to  show  that 
the  grantor'  or  testator  meant  to  use  the  description 
Bacon's  Max*  in  a  more  extended  sense.    Lord  Bacon  commenting 
"»•»  77'  on  the  maxim  "  Non  accipi  debent  verba  in  demon' 

trationem  falsam  qua  competurU  in  Umtationem 
teram/*  says,  ^  If  I  have  some  land  wherein  all 
these  demon3trations  are  true,  and  some  wherein 
part  are  true  and  part  false,  then  shall  they  be  in- 

«  tended 
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tended  words  of  true  limitation  to  pass  only  those    Cb.  II.  s.  5. 
laads  wherein  all  the  circumstances  are  true."    Se-    AmhiguitkM^ 
veral  cases,  some  in  ancient  tim^s  and  others  of  more 
recent  date,  have  occurred  on  this  point;  and  as  the 
htter  have  undergone  much  discussion,  I  shall  only 
refer  to  them*  In  one '  a  testator  devised  his  *^  estate  '  Whitehead  . 
at  Leeshilly  in  the  county  of  Wilts,  and  Heame  and  ^  ^^^  .go' 
Bucklandy  in  the  county  of  Kent,"     At  the  time  of 
making  his  will  he  had  lands  in  Heame  and  other  pa- 
rishes in  Kent,  which  he  had  purchased  at  the  same 
time.    It  was  proposed  on  the  part  of  the  devisee  to 
prove  that  the  testator  used  to  call  all  the  lapd  by  the 
general  description  of  his  Heame  Estate,  and  that  he 
had  sold  Buckland  before  his  death,  and  this  for  the 
purpose  of  showing  that  he  meant  the  lands  in  the 
other  parishes  to  pass.   The  Court  of  Common  Pleas 
was  divided  on  the  question,  Whether  this  evidence 
was  admissible  ?  but,  on  a  writ  of  error,  the  House  of 
Lords  decided  it  was  not.    In  a  subsequent  case  *,  '  P^^  dero. 
the  testator  devised  his  '*  estate  of  Ashton,"  and  it  SSoJ' ''' 
hang  proved  that  he  having  a  maternal  estate,  com-  3  Taunt.  147. 
piehending  a  manor,  capital  farm,  and  lands  in  that 
parish,  and  several  other  estates;  some  in  the  adjacent 
parishes,  and  some  ten  and  fifteen  miles  distant,  evi- 
dence was  <^ered  to  prove  that  he  was  accustomed  to 
call  all  his  maternal  estate  by  the  general  description 
of  his  **  Ashton  Estate,"  for  the  purpose  *of  raising 
an  inference  that  he  meant  to  devise  the  whole  by 
that  name;  but,  on  solemn  argument,  it  was  held, 
that  this  evidence  was  inadmissible.  Again ',   where  » Doe  dem. 
the  testator  devised   **  all  the  estate  and  interest  ^^^^^  ^• 
which  he  had  or  could  claim  either  in  possession  or  3  Mau.  &  Sei. 
reversion  of  or  in  any  lands,  tenements  or  heredi-  ^75- 
tam^its  at  Coscomb ;  it  was  holden,  that  evidence 
was  not  admissible  to  show  that  another  estate,  not 
fU  Coscomb,  was  formerly  united,  and  had  been  ever 
since  enjoyed  with  the  estate  at  Coscomb,  for  the 

I  2  purpose 
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Ch.  II.  8. 5.    purpose  of  proving  that  such  estate  passed  under  the 

AmbiguUki,    devise.    In  another  case^  a  person  being  seised  of  a 

^^'        messuage  and  lands  in  a  parish,  and  of  a  messuage 

'"DoedCTD        ^"^^  lands  in  the  hamlets  of  B.  and  C.  in  the  same 

Tyrell  r.  Ly-    parish,  which  he  had  purchased  of  A.  let  the  vehole 

55"^' '^^"^^'  to  a  tenant  at  one  entire  rent;  and  having  other 

lands  allotted  to  him  under  an  inclosure  act,  in  Keu 
of  all  other  lands,  except  two  acres  and  a  messuage, 
which  remained  as  before,  all  which  the  tenant  con- 
tinued to  hold  at  the  same  rent,  devised  **  all  his 
messuage,  farm,  lands  and  premises,  with  the  appur- 
tenances, situate  in  the  hamlet  of  B,  which  he  had 
lately  purchased  of  il ;"  uid  in  this  instance  also^the 
court  held  that  the  lands  in  the  hamlet  of  C.  did  hot 
pass,  and  that  evidence  dehors  the  will  (viz.  a  notice 
to  quit,  describing  all  the  premises  as  in  C.)  to  shbw 
that  he  intended  to  pass  all  the  lands  which  he  pur- 
•  Doc  dem.      chased  of  A.  was  inadmissible.    Again  *,  where  a 
Brown  11       testator  devised  to  his  wife  all  his  wines  for  house- 
£Ast,  441.        keeping,  in  addition  to  the  settlement  he  made  her 

upon  his  copyhold  estate ;  and  to  A.  the  rents  and 
profits  of  his  new  inclosed /reeAoU  cow  pasture  close, 
in  North  CoUingham,  during  his  life;  and  then  to  two 
nephews  all  his  persoad  estate,  to  be  divided,  &c. ; 
and  after  the  decease  of  lus  wife  he  devised  to  the 
same  two  nephews  all  his  furniture,  plate,  8cc.  and 
^1  his  copyhold  estate  in  North  and  South  Collingham, 
and  all  other  his  personal  estate,  to  sell  and  divide 
among  his  nephews  and  nieces ;"  in  this  case  also 
the  court  held,  that  extrinsic  evidence  could  not  be 
received ;  that  the  settlement  on  the  wife  included 
a  cexizm  freehold  close  mistakenly  there  enumerated 
as  one  of  several  copyhold  closes  settled,  the  bounds 
of  which  were  no  longer  distinguishable  from  those 
of  the  freehold,,  for  the  purpose  of  showing,  that  by 
the  devise  of  all  his  copyhold  estate,  after  his  wife's 
decease,  the  freehold  close  in  question  passed  as 

part 
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part  of  the  real  estate  in  settlement  on  his  wife.  The  Ch.  II.  s.  5. 
court  also  held,  that  as  the  settlement  was  not  evi-  AnMguUies, 
dence,  so  neither  were  other  instruments  and  papers  ' 

not  referred  to  in  the  will ;  as  1st,  a  bond  of  the  same 
date  as  the  settlement,  and  in  aid  of  it,  speaking  only 
of  copyhold  to  be  settled;  2dly,  the  rough  draft  of 
the  settlement  altered  by  the  testator ;  sdly,  a  book 
endorsed  **  Collingham  Estate  Survey,"  kept  with 
the  muniments  of  his  property,  and  including  the 
freehold  in  question,  without  distinguishing  it  from 
the  copyhold  closes ;  and  4thly,  a  rental  kept  in  the 
same  place,  on  which  was  endorsed  by  the  testator, 
that  dl  the  rents  of  the  copyhold  lands  in  North  and 
South  Collingham,  were  settled  on  his  wife  for  life. 
The  reason  assigned  for  this  last  decision  was,  that 
there  was  no  ambiguity  on  the  face  of  the  will,  the 
testator  having  estates  in  North  and  South  Colhng- 
ham,  to  answer  the  description  in  it;  nor  was  there 
any  reference  from  the  devise  in  question  to  the  set- 
tlement, but  by  connecting  it  with  the  antecedent* 
devise  to  the  wife,  and  there  was  no  such  necessary 
connection. 

There  is  another  class  of  cases  which  must  be  dis* 
tinguished  from  the  preceding,  not  so  much  on  the 
subject  of  admissibiUty  of  evidence,  as  on  the  con- 
struction of  the  instrument  itself.  The  cases  last, 
cited  are  those  where  there  was  one  description  of 
the  thing  granted  or  devised,  which  it  was  necessary 
to  take  altogether  for  the  purpose  of  its  construction. 
Those  now  under  consideration  are,  where  there  is  a 
sufficiently  clear  description  at  first,  but  some  unne- 
cessary words  are  afterwards  added.  The  distinction 
which  has  been  made  between  these  two  descriptions 
of  cases  is  this,  viz.  *^  where  the  grant  is  in  general 
terms,  the  addition  of  a  particular  circumstance  will 
operate  by  way  of  restriction  and  modification,  but 
where  there  is  a  grant  of  a  particular  thing  once 
sufficiently  ascertained  by  some  circumstance  be- 

I  3  longing 
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Ch.  II.  s.  5.  longing  to  it,  the  addition  of  an  allegation  mistaken 
Ambiguitkiy  or  false  respecting  it,  will  not  frustrate  the  grant';" 
'  or,  as  it  has  been  rather  more  quaintly,  though  not 


I  j^jjg  jgm         less  intelligibly,  expressed,  that "  the  sentence  being 
Connolly  v.      perfect  before,  the  subsequent  words  shall  be  taken 

5  EasTsi.        ^  words  of  suggestion  and  affirmation,  and  not  of 

restriction  or  limitation*."  Thus,  where  a  grant  was 
^^^v'J^^^'     made  of  all  tithes  belonging  or  appertaining  to  the 

grantor  within  a  particular  parish,  and  then  followed 
^'  all  which  were  lately  in  the  possession  of  Margaret 
Peto,  widow,  deceased;"  all  the  tithes  within  the 
rectory  were  holden  to  pass,  though  none  of  them 
'Vicars Choral  had  been  in  the  possession  of  Margaret  Peto'.  So 
of  Litchfield  v.  ^hg^e  a  testator  devised  all  his  farm  called  Tropies 

Ayres  ana  _,  ,  . 

others,  Ibid.      Farm,  in  the  occupation  of  A.  C;  and  it  appeared 
Sir  T.  Jones,     tj^^t  only  part  of  the  land  so  called  was  in  such  occu- 
pation, it  was  holden  that  the  rest  of  the  land  passed ; 
and  evidence  was  admitted  of  a  notice  to  quit,  given 
to  a  third  person,  who  held  part  of  the  lands,  of 
which  the  lands  so  holden  were  described  as  part  of 
« Goodtitle        and  belonging  to  Trogues  Farm  ♦.     In  another  case* 
iTouS^JS^"^  the  testator  devised  aU  her  «  Britton  Ferry  estate," 
1  M.  &  S.  399.  and  all  the  manors,  8cc.  thereto  belonging,  and  of 
^Doedem.       \(rhich  the  same  consisted  with  the  appurtenances ; 
Jersey  ^Bam.  ^^^  afterwards  devised  to  another  person  another 

6  Aid.  550.      estate,  adding,  '^  which  as  well  as  my  Britton  Ferry 

estate,  is  situate  in  the  county  of  G.;"  and  the  court 
held,  that  the  latter  ^ords  did  not  restrain  the  former 
general  devise  of  the  Britton  Ferry  estate,  but  that 
all  land  knowb  by  that  description  passed,  though 
locally  situate  in  another  county..  In  this  latter  case 
it  was  strongly  contended,  that  even  without  the 
subsequent  words,  "  in  the  county  of  G/*  the  words 
"  Britton  Ferry  estate"  necessarily  confined  the  de- 
Ante,  115.        vise  to  such  land,  as  was  within  the  |>arish  of  Britton 

Ferry,  and  were  in  effect  the  same  as  ''  my  estate  of 
Ashton,'!  which  was  the  expression  in  Chichester  v. 
Oxendon ;  but  the  court  held  otherwise,  saying,  that 

the 
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the  words  ''  Biitton  Ferry  estate/'  was  a  description 
bj  9UWK,  whereas  the  words  ''  estate  of  Ashton"  was 
description  by  place* 

By  the  estoblished  rules  of  all  courts,  whether  of 
legal  or  equitable  jurisdiction,  some  facts  are  pre- 
sumed, though  not  expressly  proved ;  but  as  such 
presumptions  only  prevail*  when  there  is  no  evidence 
to  rebut  them,  we  have  before  seen  that  very  slight 
evidence  will  be  sufficient  for  that  purpose;  and 
though  these  presumptions  arise  from  the  usual  con- 
struction of  a  deed,  or  other  written  instrument,  yet 
evidence  will  be  received  for  the  purpose  of  showing 
that  the  general  presumption  is  not  applicable  in  the 
particular  instance.  Tlierefore  where  A*  devised 
400/.  to  his  wife,  an4  made  her  executrix  without 
disposing  of  the  surplus^  Lord  Chancellor  Hardwkke 
admitted  parol  evidence  to  show  that  the  intention 
of  the  testator  was,  that  his  wife  should  have  it ;  for 
there  was  no  ambiguity  in  the  will,  nor  was  it  to 
alter  the  apparent  intention  of  the  testator.  By  lalir 
she  was  entitled  to  the  surplus  as  executrix,  and 
therefore  the  evidence  was  admitted  only  to  rebut 
the  nde  of  equity,  which,  in  such  cases,  divides  the 
residue  amongst  the  next  of  kin,  contrary  to  the 
general  rede  of  law.  But  in  Brown  v«  Sdyyn,  the 
testator  having  expressly  devised  the  residue  to  both 
his  execntors,  one  of  whom  owed  him  money  on  a 
bond,  parol  evidence  that  the  testator  meant  to  ex*- 
ting^oish  the  bond  ddbt  was  rejected,  because  thai: 
would  have  been  to  have  altered  the  apparent  intent, 
and  not  simply  to  have  rebutted  an  equity. 

In  like  manner,  when  a  man  levies  of  fine,  and  no 
deed  is  made  to  declare  the  use,  the  law  presumes 
that  he  did  it  only  to  secure  his  estate,  and  it  enures 
to  his  own  use ;  but  parol  evidence  has  been  admitted 
to  tebttt  this  presumption,  and  vest  the  estate  in  the 
coam^ ;  though  by  the  statute  of  frauds  uses  to 

I  4  third 
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third  persons  must  be  declared  by  writing,  signed 
by  the  party.  So  where  a  man  makes  his  will,  and 
afterwards  marries  and  has  a  child,  the  law  pre-- 
sundng  that  no  one  would,  in  such  circumstances, 
wish  his  will  made  before  marriage  to  stand,  oon* 
siders  it  as  revoked,  or  more  correctly  speaking 
(as  Lord  Kenyan  said,  in  Lancashire  v.  Lancashire^), 
it  presumes  a  tacit  intention,  when  a  man  first  makes 
his  will,  that  it  shall  not  stand  in  such  case ;  this 
presumption,  it  has  been  held^,  may  be  rebutted  by 
parol  evidence,  though  it  could  not  be  enforced  by 
it^  But  where  a  man,  after  having  made  a  will, 
executes  deeds,  by  which  he  takes  a  new  estate, 
parol  evidence  cannot  be  received  to  show  that  the 
testator  meant  his  -will  to  continue,  because  the  will 
is  not  revoked  on  the  ground  of  intention,  but  by 
the  statute  of  wills  could  never  operate  on  any  estate 
acquired  after  it  was  made. 

'The  ambiguitas  patens,  viz.  that  which  arises  on 
the  face  of  the  deed  or  will  itself,  is  (it  is  said)  never 
helped  by  averment  or  parol  evidence ;  for,  says  Lord 
Bacon,  that  were  in  efiect  to  make  that  pass  without 
deed,  which  the  law  appoints  shall  not  pass  but  by 
deed.  It  is  necessary  for  us  to  attend  carefully  to 
this  reason,  to  enable  us  to  distinguish  between  closes 
which  will  otherwise  seem  to  clash  with  each  other ; 
for  though  it  is  generally  true  that  in  cases  .where 
nothing  would  pass  by  parol,  no  evidence  of  anex^ 
pressed  intention  can  be  received  to  explain  an-  am- 
biguity on  the  face  of  the  instrument,  and  thereby  to 
make  that  valid  which  of  itself  would  not  avail ;  yet 
'I  conceive  that  in  other  cases,  both  species  of  am- 
biguity are  open  to  explanation  by  parol  evidence. 
Thus,  if  in  a  case  where  no  written  contract  is  re* 
quired,  the  parties  execute  a  written  paper,  containing 
merely  the  general  heads  or  minutes  of  auiagreement, 
parol  evidence,  not  inconsistent  with  (he  writing,  is 

allowed. 
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allowed,  for  the  purpose  of  enabling  a  court  of  jus-    Qy^^  jj,  ,,  c 
tice  to  put  a  construction  upon  it.   This  occurs  daily    AmbiguHksy 
in  the  case  of  policies  of  insurance  and  other  mer-       po^^^' 
cantile  contracts,  where  the  usage  of  a  particular    -"~— ^— 
trade  is  received  as  explanatory  of  the  written  in- 
strument'.   So  where  a  conveyance,  which  takes  its  'Chaurandv. 
operation  from  the  statute  of  uses^  has  in  the  grant-  p^^j^^p, 
ing  partaU  the  necessary  formalities  to  give  it  effect,  Cos.  43. 
bat  the  consideration  is  not  particularly  expressed, 
(the  deed  only  stating  divers  good  causes  and  con- 
siderations *,)  the  grantee  may  prove  the  consideration  '  Shep.  Touch, 
actually  paid;  and, in  like  manner,  if  money  be  the  ^^^'  ^'°* 
only  consideration  stated  on  the  deed,  it  may  be 
shown  that  a  marriage  between  the  parties  also 
formed  part  of  the  consideration;  for  this  stands 
with  the  deed,  and  is  not  contradictory  of  it '.    So  '  ^  ^<>*  ^'fiy  ^ 
where  a  conveyanee  was  said  to  be  in  consideration 
of  a8  /.  a  parish,  on  a  question  of  settlement,  was  per- 
mitted to  show  that  30  /.  was  the  sum  actually  paid^.  *  ^^  v*  ^ha- 
On  the  contrary,  in  cases  within  the  statute  of  frauds,  Scamm«iden 
which  requires  that  the  contract  shall  be  in  writing,  3T.Rep.  474* 
if  the  writing  do  not  clearly  express  what  the  con- 
tract is,  so  as  to  enable  a  court  of  justice  to  put  a 
construction  upon  it,  without  the  aid  of  parol  testi-  Vide  post, 
mony,  the  whole  is  a  nullity ;  for  the  admission  of  ^^^^'      '^ 
parol  testimony  in  this  case,  to  support  a  contract 
not  valid  in  itself,  would  be  attended  with  all  the 
mischief  which  the  statute  was  calculated  to  pre- 
vent. 
.  In  the  case  of  a  will  where  the  devisee's  name  was      [117   1 
totally  omitted,  parol  evidence  to  show  who  was  'Ballisand 
meant,  was  rejected  s ;  but  where  a  clerk  was  pre-  AttoTOv^e- 
seated  to  a  church,  and  instituted,  and  a  blank  left  neral,  Bui. 
in  the  bishop's  register  for  the  name  of  the  patron,  «  \^i^" 
this  omission  was  permitted  to  be  suppUed  by  parol  s.C. 
testimony^,  for  the  presentation  might  have  been  by  •Bishop  of 
parol,  and  therefore  it  was  not  iu  effect  to  make  that  ^T^,?'  ^^ 

BiMneldy  l    ' 

pass  was.  215. 
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Ch.  II.  8. 5.    pass  by  parol,  which  the  law  requires  to  be  done  by 
AmbiguUiesy    writing,  as  would  have  been  the  case  if  the  like  eri- 
^^^'        dence  had  been  admitted  to  supply  the  blank  left  in 
the  will. 

But  courts  of  justice  are  in  all  cases  extreihely 

cautious  in  admitting  parol  evidence  to  supply  or 

a  Black  1349.  explain  a  written  instrument.    It  never  ought  to  be 

suffered  to  explain  away  or  contradict  an  expUcit 
Preston  v.        agreement,  for  that  is  in  effect  to  vary  it ;  and,  there- 
erceau,lbid.  £^^^^  where  there  was  an  agreement  for  a  lease  of 
twenty-one  years,  at  26/.  per  annum,  the  lessor  was 
not  permitted  to  prove  that  the  lessee  was  also  to 
pay  a  sum  of  2/.  125.  6d,  a  year  to  the  ground  land- 
lord; but  it  was  said,  in  this  case,  that  collateral 
matters,  about  which  the  agreement  was  silent^  aa 
that  the  landlord  was  to  repair,  or  the  like,  might  be 
RezvJnhabit-  supphed  by  parol  evidence.    So  where  an  agreement 
don,  8  T.  Rep.  ^'^^^  made  between  two  persons  in  the  following 
379-  words :  **  I.  /•  itf.do  hereby  agree  with  J*  C.  to  Mrve 

me  three  years  to  learn  the  business  of  a  carpenter : 

[  1^8  ]      the  first  year  to  have  is^  2(1.  per  day,  the  seoood 

year  1*.  6A  per  day,  the  third  year  is.  loAper 

'day,  as  witness  my  hand;"  wludi  agreement  was 

signed  by  both  parties ;  it  was  held  to  be  oompetent 

to  a  jNurish,  when  J.  C's  settlement  came  in  qoestion, 

to  prove  by  parol  that  at  the  time  of  signing  the 

agreement,  J.  C  agreed  to  give  J.  M.  three  guineaSy 

and  that  he  was  not  to  be,  and  in  fact  never  was  em- 

LawreTCCL  J.^^  ployed  in  any  other  work  than  that  of  a  carpenter; 

for  this  evidence  did  not  contradict  file  agrefeiftent, 
but  was  given  to  ascertain  a  fact  collateral  to  it,  in 
order  to  explain  the  intention  of  the  parties ;  the  i&. 
strument  being  in  some  measuro  equivocal  whether 
he  was  to  be  an  apprentice  or  a  servant. 
[  ^^d  J  Another  distinction  may  also  be  made  as  to  the 
anAigidtOiS  putem,  and  that  is  in  the  case  of  ancient 
instruments ;  for  if  doubts  arise  as  to  the  constntc- 

tion 
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tion  and  meaning  of  them,  the  uniform  usiEige  which  Ch,  II.  s.  5. 

has  prevailed  under  them  is  received  as  evidence  of  -im*%««*i«, 
the  original  intention  of  the  parties.    Lord  Coke,  in 


one  place^    s&ys^    that  contemporanea   expositio  est  a  lost.  11. 

fartissima  in  kge,  but  it  is  plain  that  this  was  said 

only  with  reference  to  th€  opinions  and  writings  of 

contemporary  lawyers  on  an  ancient  statute,  and  not 

as  to  the  usage  of  the  parties ;  but  in  another  place 

speaking  of  claims  under  old  charters  before  justices 

in  eyre,  he  says,  *^  If  the  words  were  general,  and  a  Ibid.  a8a. 

continual    possession    pleaded    of   the    franchises 

claimed;  or  if  the  claim  were  by  old  and  obscure 

words,  and  the  party,  in  pleading  them,  expounding 

them  to  the  court,  and  averring  corUinual  possession 

nccordittg  to  that  exposition,  the  entry  was  inquiratur 

super  possessionem  et  tisum,  which  he  adds,  I  have 

observed  in  divers  records  of  those  eyres  according 

to  the  old  rule  optimus  interpres  rerum  usus ;  and  it  is 

said  by  the  court  in  Vaughan,  1 69,  that  "  where  the      [  ^  ^^  ] 

penning  of  a  statute  is  dubious,  long  usage  is  a  just 

medium  to  expound  it  by ;  for  jus  et  norma  loquetidi 

is  governed  by  usage,  and  the  meaning  of  things 

spoken  or  written,  must  be,  as  it  hath  constantly 

been  received  to  be,  by  common  acceptation." 

The  first  instance,  however,  which  I  find  of  this 
doctrine  having  been  acted  upon,  is  in  the  case  of  ,  ™^^ 
the  Attomey-'General  v.  Parker  *,  where  the  right  of  Winstaoley,  3 
election  being  given  by  a  deed,  founding  a  charity*  ^-  ^P*  ^79- 
^parishioners  and  inhabitants^  Lord  Hardmcke  ad*  ley,  IMd.  288. 
mitted  evidence  of  the  usage  for  all  housekeepers  to  ^*  *•  ^^ 
vote,  as  explanatory  of  the  words  parishioners  and  j^^sio. 
inhabitants*    The  same  kind  of  evidence  has  been  R«»  *^-  Vario, 
^ived  in  many  subsequent  cases*  depending  on  f'^^'^ 
tne  construction  of  charters,  and  m  the  last  which  Gartham,  6  T. 
occurred',  the  usage  was  much  relied  on  by  the  Rep. 388. Vide 
court  in  formiag  their  decision.    In  that  case  Lord  Osbourne,  4 
Ketyon  said,  that  both  private  deeds  and  the  king*s  East,  337. 

charters 
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Ch.  II.  s.  5.    charters  might  be  expounded  by  the  usage  which  had 

AmbiguUks,    taken  place  under  them ;  and  accordingly  we  find 

^  that  on  a  question,  whether  a  covenant  for  renewal 

in  «a  lease  should  be  deemed  to  be  a  covenant  for 

*  Cook^  V,        perpetual    renewal,  or    only  for  one  other  lease', 

^wth,  Cowp.  eyideuce  q[  several  former  renewals  was  received  as 

the  construction  which  the  parties  themselves  had 
put  on  the  preceding  leases,  and  of  their  intention 
[  121  ]      at  the  time  of  granting  that  in  question.     The  doc- 
trine of  this  latter  case,  however,  has  been  since 
'Baynhamv.    questioned;  and,  on  a  similar  case^  coming  before 
pitoVa  Ves.      ^otd  Alvanley,  when  Master  of  the  Rolls,  his  lord- 
juo.  295.  ship  said  he  strongly  protested  against  construing 

legal  instruments  by  the  equivocal  act  of  the  parties 
and  their  understanding;  and  the  late  Master  of 
the  Rolls  (Sir  William  Grant,)  in  a  still  later  case 
of  the  same  description,  concurred  with  him  in  that 

2^,  '       In  another  case^,  which  came  before  Lord  Eldon, 

^Igguldenv.  as  Chancellor,  his  lordship  said,  ''he  should  state 
May,  9  Ves.  his  Opinion  with  great  reserve.  It  was,  that  in 
jun.  335,  ^^  ^^g  would  it  be  competent  to  bring  upon  the 

record  the  fact,  with  reference  to  the  former  leases, 
as  explaining  the  contract  contained  in  the  last 
lease ;"  but  as  such  evidence  had  been  stated 
and  relied  on  in  the  case  of  Cooke  v.  Booth,  his 
lordship  retained  the  bill  Sot  twelve  months,  vnth 
liberty  for  the  plaintiff  to  bring  an  action  on  the 
covenant.  An  action  viras  accordingly  brought  in 
•  Same  parties,  the  Court  of  King's  Bench  ^,  and  the  plaintiff  averred 
7    Ml,  37.     .^  i^jg  declaration,  that  the  covenants  in  the  deed 

''  corresponded  with  those  expressed  in  various  other 
leases  before  then  successively  made  and  executed 
on  renewals  from  time  to  time  granted  at  the  like 
yearly  rent,  and  in  consideration  of  the  like  sum 
paid  in  nature  of  a  fine  upon  any  such  renewal"  The 
construction  of  the  deed,  as  affected  by  the  former 

deeds. 
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deeds,  was  argued  at  considerable  length,  on  a  de-  Ch.  11.  s.  5. 
murrer  to  the  defendant's  plea.  On  the  words  of  the  Ambigmtiet, 
covenant,  the  court  were  of  opinion  there  was  no 
covenant  for  perpetual  renewal.  On  the  effect  of  the 
avermenty  Lord  Ellenborough,  in  delivering  the 
opinion  of  the  court,  said,  that  though  the  case  of 
Cooke  V.  Booth  was  very  analogous  to  the  present^ 
yet  there  was  a  distinction  between  them.  In  that 
case  the  series  of  successive  renevrals,  from  the  first 
downwards,  was  uniform  and  unbroken ;  whereas,  in 
the  present  case,  it  was  only  alleged  thiat  the  cove^ 
nant  corresponded  with  those  in  various  other  leases 
saccessirely  made;  which  allegation  as  to  variouB 
other  leases  might  be  true,  although  there  should 
have  been  several  instances  to  the  contrary.  His 
lordship  added,  that  the  fact  stated  respecting  the 
Buccessi ve  renewals  being  so  materially  different,  this 
case  could  not  be  governed  by  Cooke  v.  Booth,  even 
"  if  it  were  competent  in  any  form  of  action  to  bring 
upon  the  record  the  fact  with  reference  to  former 
leases,  as  explaining  the  contract  contained  in  the 
last  lease,"  upon  which  point  very  great  and  serious 
doubts  had  been  entertained,  and  which  it  was  not 
necessary  then  to  decide.  A  writ  of  error  was  after-  a  Bos.  &  Put 
wards  brought  and  the  case  argued  in  the  Exchequer  '  ^^ 
Chamber,  when  the  judgment  of  the  King's  Bench 
was  affirmed,  and  Lord  C.  J.  Mansfield,  in  delivering 
the  opinion  of  the  conft,  said,  that  the  renewals 
which  bad  taken  place  could  not  be  used  by  way  of 
argument  on  the  occasion.  It  was  true  that  similar 
renewals  were  allowed  to  operate  upon  the  judgment 
of  the  court  in  Co(^  v.  Booth,  but  that  was  the 
first  time  that  the  acts  of  parties  to  a  deed  were  ever 
made  use  of  in  a  court  of  law  to  assist  the  construc- 
tion of  a  deed.  Suppose  the  original  lessor  to  have 
declared  in  the  presence  of  fifty  witnesses  that  he 
intended  to  bind  himself  by  the  lease  to  a  perpetual 

renewal^ 
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Ch.  II.  8. 5.  renewal,  his  declaration  could  not  have  been  allowed 
JndnguUiut    to  alter  the  construction  of  the  lease  itself.     If  so, 

..«_!!!_-   why  should  the  subsequent  renewals,  which  are  not 

evidence  either  so  strong  or  so  unequivocal  as  the 
declaration  of  the  lessor,  be  allowed  to  alter  the 
construction  ? 

Deed  shown  Cases  of  frauds  do  not,  as  was  observed  before, 

%  frmL^      ^  within  the  principle  on  which  parol  evidence  is 

rejected ;  and  therefore  parol  evidence  may  be  pro- 
duced to  show  that  an  instrument  was  stated  to  the 
maker  of  it  to  be  a  different  thing  from  what  it  really 
was;  as  where  a  deed  is  falsely  read  to  a  grants. 

Doe  dem.         So  where  a  testator  having  made  one  will,  afterwards 

fenr^S  tX.  ™^^  «^«*«''  *^  provisions  of  which  were  widely 
147.  different,  parol  evidence  that  the  testator,  at  the 

time  of  the  execu^on  of  the  second  will,  inquired 
whether  it  was  the  same  as  the  former,  and  was  an- 
9wered  in  the  affirmative,  was  held  to  be  admissible, 
for  this  did  not  go  to  contradict  that  which  was  al- 
lowed to  be  a  valid  instrument,  but  to  set  it  aside 
altogether,  aa  being  obtained  by  fraud  and  im- 
position, 
Shep.  Touch.        go^  tbougb  in  general  an  averment  shall  not  be 

allowed  against  a  deed  that  there  was  no  conside* 

ration  giv^i  when  theire  is  an  express  consideration 

Filmerv.  Gott,  stated  upon  the  deed,  yet  where  a  dead  was  obtained 

Casino. ^        nnder  very  suapioious  circumstances,  and  appeared 

on  the  fiice  of  it  to  be  made  in  considemtion  of  a 
9um  of  money  greatly  inadequate  to  the  value  of  the 
estate  conveyed,  and  also  of  love  and  affection,  an 
issue  waB  directed  to  try  whether  love  and  affection 
did  in  &ct  form  any  part  of  the  consideration,  and 
being  found  in  the  negative,  the  deed  was  set  aside  : 
Claiksod  r.  while,  on  the  other  hand,  where  a  deed  was  made  to 
Will.  303.        ^^  persons,  one  of  whom  was  not  related  in  blood 

to  the  grantor^  and  a  money  consideration  was  ex- 
pressed on  the  face  of  the  deed,  the  Master  of  the 

'RoUs 
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Rolls  would  not  pennit  the  grantors  to  show  that  Ch.  II.  s.  5. 
love  and  affection  also  formed  part  of  the  conside-       ^^^ 

ration;   and   Lord   Macclesfield  confirmed  the  de-  •^^°"'^^' 

ciee.    If  a  deed  be  founded  on  an  usurious  or  other  vide  B.  N.  P. 

iU^al  consideration,  this  may  be  shown,  notwith-  i73- 
Btanding  the  deed  on  the  face  of  it  is  perfectly  fair 
and  legal. 


9SS^ 


CHAP.  III.  [  ma  ] 


OF   PAROL   EVIDENCE. 


HAVING  had  occasion  in  the  preceding  chapters*  Ch.  III. 
to  mention  in  what  cases  parol  eyidence  was  admis-  ■ 
sihle ;  the  principal  object  of  our  present  inquiry  will 
be,  what  persons  are  not  permitted  to  give  evidence, 
or  privileged  from  examination,  when  unwilling  to  be 
called :  to  which  I  shall  add,  a  few  observations  on 
the  examination  of  witnesses. 


SECTION  I. 

Of  Persons  incompetent  to  g^ve  Eaidence,  by  reason  of 
the  Imbecility  of  their  Understandings. 

All  persons  who  are  examined  as  witnesses,  must   Ch.  III.  1. 1. 
be  fiilly  possessed  of  their  understandingi  that  vs,     LUou^ifc. 
sadi  an  understanding  as  enables  them  to  retain  i»  ' 
memory  the  events  of  which  they  have  been  wit-  buI.  N.  P. 
nesses,  and  gives  them  a  knowledge  of  right  and  ^3* 
wrong.    Idiots  and  lunatics,  while  under  the  influ- 
ence of  their  malady,  not  possessing  this  share  of 
understanding,  are  excluded*;  as  are  also  children  of     [  123  1 
80  early  an  age,  as  to  be  incapable  of  any  sense  of  ^>  ^^«  ^>^' 
truth.     As  a  general  rule,  fourteen  is  said  to  be  the  ^"JJ**  ^^  ^^' 

age 
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Ch.  III.  s.  1.  ^S®  ^*  which  a  child  may  be  a  witness ;  for  then  all 
Children,      are  supposed  to  have  attained  a  competent  knowledge 

•  of  right  and  wrong ;  •  but  short  of  that  age,  the  re- 
ceipt or  rejection  of  his  testimony  must,  in  every 
case,  depend  upon  the  sense  of  religion,  and  appa- 
rent understanding  of  the  child,  when  examined  pre- 
vious- to  the  oath  being  administered  to  him  (a),  A 
person,  deaf  and  dumb,  if  of  sense  to  have  intelli- 
gence conveyed  to  him,  may  be  a  witness,  and  give 
his  evidence  by  signs,  through  the  medium  of  an 

RuttoD*sCas.   interpreter. 

Leach  Cro 

Cat.  455.  ^^  ]jj  ijjg  gj^gg  Qf  ^n^  Xing  v.  Tnnen^  2  Stnu  70,  the  prisoner 

was  indicted  for  a  rape  on  a  child  of  six  years  old,  and  Lord  C.  B. 
.  Gilbert  lefiised  to  admit  the  child  as  a  witness,  wherefore  the  pri- 
.  soner  was  acquitted.  He  was  then  indicted  for  in  assault,  with 
intent  to  ravish,  and  the  indictment  coming  on  to  be  tried  befo^re 
Btymofudy  C.  J.  at  the  next  assizes  but  one,  the  same  objeedon  was 
taken  by  Comyru  and  Damdl,  Serjeants,  that  the  girl  being  then 
but  seven  years  of  age,  could,  not  be  a  witness.  The  counsel 
for  the  prosecution  endeavoured  to  distinguish  iie  case  of  a  mis- 
demeanor from  that  of  a  capital  offence;  but  Binfmond^  C.  J. 
held,  that  there  was  no  difference  between  offences  capital  and 
lesser  offences,  in  this  respect,  and  that  a  person  who  could  not 
be  a  witness  in  one  case,  could  not  in  the  other.  He  said,  that 
the  reason  why  the  law  prohibited  the  evidence  of  a  child  so 
young  was,  because  the  child  could  not  be  presumed  to  distinguish 
between  right  and  wrong:  no  person  had  ever  been  admitted  under 
the  aee  of  nine  years,  and  very  seldom  under  ten.  He  then  men- 
tioned  two  cases  at  th^e  Old  Bailey,  and  rejecting  the  evidence  of 
the  child,  the  defendant  was  acquitted. 

But  in.BnuKr's  case,  ladi  April,  1779  <Bul.  N.  P.  293;  Leach. 
Cro.  Cas.  337)  the  question  was  again  considered  by^all  the  judges^ 
and  they  held,  that  a  child  of  any  a^  mig^t  be  examined  on  an 
indictment  for  an  assault  on  her  with  intent  to  ravish,  if  she  ap- 
peared to  be  acquainted  with  the  nature  and  obligation  of  an 

4Mlth. 

See  the  several  cases  collected  in  1  East's  Cro.  Law,  441. 
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OfPenom  ineompetmt,  by  reason  of  the  Infamy  of 

their  Characters. 

In  the  next  place,  the  moral  character  of  a  wit-   Ch.  III.  •.  2. 
ness  is  to  be  considered.     When  stigmatized  by  a  Competent  and 
conviction  of  certain  crimes,  his  evidence  is  wholly       ^''««*»- 
inadmissible,  and  he  becomes  what  the  law  calls  an  "* 

incompetent  witness  (6) ;  but  other  crimes,  though 
much  detracting  from  the  character  and  credibility 
of  a  man,  do  not  render  him  so  totally  infamous  as 
to  prevent  him  from  being  heard  in  a  court  of  jus- 
tice: nevertheless,  the  parol  testimony  of  witnesses      [  125  ] 
upon  oath,  as  to  his  general  character,  is  received  aa 
evidence,  to  be  left  to  a  jury,  whether  such  a  man 
Is  a  person  on  whose  testimony  reliance  can  be 
placed.  The  viva  voce  evidence  to  destroy  the  credit  4  St.  Tr.  693. 
of  a  witness,  must  be  Chat  of  persons  who  have  ^^'^^^^^* 
known  bis  general  character ^  and  who  take  upon  n. 
themselves  to  swear  from  such  knowledge,  that  they  ^-  ^*  ^' 
would  not  believe  him  upon  his  oath.    This  general 
evidence  is  all  they  are  allowed  to  give  against  him, 
for  no  man  can  be  supposed  prepared  to  give  a  his- 
tory of  alt  the  transactions  of  his  life,  in  answer  to  a 
charge  suddenly  made  upon  him  in  a  court  of  justice ; 
but  the  party,  whose  interest  it  is  to  support  his 

(6)  No  two  words  haye  been  more  frequently  confotmded  toge» 
ther,  and  consequently  less  understood,  than  those  of  compeUnt 
and  credible.  A  witness  is  properly  said  to  be  competent,  whenever 
be  can  be  at  ail  examined  before  a  court  of  justice,  and  this  cotm- 
petency  is  a  question  of  law  to  be  determined  by  the  judges  previous 
to  his  giving  evidence  in  the  cause.  If  the  law  permits  him  to  be 
exannned,  ms  eredi^UUtf  forms  the  most  important  part  of  the  con- 
lideralion  of  a  juryj  and  they  must  decide  on  this  according  to 
the  opposing  or  corroborating  circumstances  of  the  case.  The  ex- 
jiressioQ  of  credible  witness**  is  often  used  in  acts  of  parliament, 
W  this  means  nothing  more  than  that  the  roag^trate  shall  judge 
as  the  jury  would  do  of  his  credibility ,  but  leaves  the  question  of 
his  competency  as  before,     l  Burr.  417. 

\  K  character, 
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(^h.  III.  8. 9.   character,  may  call  upon  the  witness  against  him  to 

General       declare  the  enronnds  on  whick  their  opinion  of  him  is 

^^^^'      founded.    Though  only  general  evidence  can  be  given 

as  to  his  general  character,  yet  declarations  made  by 

him  on  the  same  subject,  contrary  to  what  he  swears 

at  the  trial,  whether  on  his  original  or  crossnexami- 

|[  126  ]     nation,  may  be  given  in  evidence  to  impeach  his 

Wzigbt  dem.     credit  'y  and  even  after  the  death  of  a  subscribing 

Clymer  9.  Lit-  witness,  a  confession  made  by  him  on  his  death-bed, 

1944.  ^^^  the  will  which  he  attested  was  a  forgery,  may 

Hardwello.      be  given  in  evidence  to    rebut    the    presumption 

toa  Sp.  Ass.      ansmg  from  proof  of  his  hand-wnting. 

1789:     ^  It  should  here  be  understood,  that  it  is  the  party 

D^pl'^Juin^  agawM^  whom  a  witness  is  called  only,  that  is  per- 

i799»  per  Lord  mitted  to  attack  his  character  hy  general  evidence; 

ViifoBd '^^     for  if  the  same  privilege  were  allowed  to  the  party 

N.  p.  397.        calling  him,  the  consequence  would  be,  that  such 

party  might  destroy  the  credit  of  a  witness  if  he 
spoke  against  his  wiahei^  and  make  him  a  good  wit- 
ness i^  his  evidence  was  favourable,  at  the  same 
time  that  he  had  the  means  of  destroying  his  credit 
Ibid.  in  his  hands.    But  if  a  vritness  prove  /acts  in  a 

^*dM^m^*"  ^*^*^  which  make  against  the  party  who  calls  him, 
son,  a  Campb.  ^^  P<^f  ^  well  as  the  other,  may  call  other  wit- 
555-  nesses  to  contradict  him  as  to  diose  facts ;  for  such 

facts  are  evidence  in  the  cause,  and  the  other  wit-* 

nesses  are  not  called  directly  to  discredit  the  first, 

but  the  impeachment  of  his  credit  is  incidental,  and 

consequential  only. 

Conoictianif       But  to  retum  to  those  offences,  a  conviction  of 

Crimes,       which  totally  excludes  the  testimony  of  a  witness, 

and  renders  him  incompetent. 

Pendock  dem.      Treason  or   felony^  and  every  species  of  what 

M^d^der^'    18  caUed  in  our  books  the  crimen  fold,  such  as 

aWils.ai8.     perjury,  conspiracy  to  accuse  another  of  a  crime, 

barratry,    attaint  of   fidse  verdict,  bribing  a  vrit- 
ness to  absent  himself  frqm  giving  evidence,  &c. 

prevent 


piefent  a    man,  when   cofiyi<4e4  of  them;  froQi   Ch.  Jll.s.  ^. 
being  examined  ip  a  court    of  justice.    Accord-    Convicted  of 
ing  to  the  ancieot  Aotion,  ^very  offence  which  sub-       Brunei, 
ject«d  a  man  to  the  pillory,  and  for  which  he  was      r  i  n^  i 
sentenced  to  stand  there,  whether  followed  with  that 
puiushmenit  or  not,  was  considered  as  rendering  him 
infamous ' ;  but  the  modem  practice  has  with  more  >  Vide  Com. 
propriety  been  to  consider  the  offenpe  and  npt  the  ^%'  ^^^h 
pumhmentf  as  that  to  which  infamy  is  at^tached ;  apd  Co.  LiL  6,  b. 
it  is  now  held,  that  unless  a  man  is  ^entencf^  to  the  •  Rexv.Prid- 
pillory  for  a  prime  partaking  pf  fr^m),  the  mere  cir-  c^^*^^^ 
cttimtance  of  an  inlMous  pu^ii^ment  being  inflicted,  ciancey's 
doQS  not  dej»troy  his  competency  * ;  and,  therefore,  a  ^^®»  ^^^^ 
man  being  iconvicted  of  a  treasonable  Ubel,  or  slan-  vide  Salk. 
derons   w<>rds   on    the  ^ov^rnment,  and  for  that  ^i  ^• 
sentenced  to  the  pillory ',  i^  not  thereby  rendered  in-  !^^**?^  ^* 
competent ;  iB,n4  OiU  t^^  other  hand,  if  he  be  con-  3  i^v.  4116. 
victed  of  barratry,  or  other  infamovs  offence,  though 
he  is  oQly  sentenced  jfco  be  finedi  such  conviction 
renders  h^  incompetent  f.  4  Rex  9.  Foitl, 

Whwa  nsan  is  convicted  of  any  of  the  offences  f?|!^'^* 
before  ixi^tioned,  and  judgment  entered  up,  he  is  for  pendock  dem. 
^Ter  afterwards  incompetent  to  .give  evidence,  unless  Mackinder  v. 
the  stigma  is  removed,  which  in  case  of  a  (conviction  ^  ^-^  ^l\ 
of  perjury,  on  the  statute  of  5  Eli?(.  c.  g,  can  never  Willes^GGy. 
be  by  any  oceans  short  of  a  i:eversal  of  the  judgment, 
for  the  statute  has  in  this  case  made  his  incompe-      [  128  J 
tency  a  part  of  the  punishment ' ;  but  if  a  man  be  con-  «  Rex  v.  Cros- 
Ticted  of  Jfelony  or  of  perjury,  or  any  Qther  offence  **y»  ^^^^  ^%- 
at  coaunon  law,  and4he  king  pardon  him  by  name, 
or  grant  a  general  pardon  to  aJll  stioh  convicts,  this 
restores  him  to  his  credit,^  and  the  judgment  no  •  vide  1  Ventr. 
longer  forms  an  objection  to  his  testimony.     In  these  ^9*  4  St.Tr. 
cases,  however,  an  actnal  pardon  must  be  shown 
und^r  the  great  seal,  the  warrant  for  it  under  the 
lung's  81^  manual  not  being  sufficient?.    Peers  of  V?"??^*  ^"^^ 
parliament  and  clergymen,  who  are  entitled  to  benefit  115. 

K  a  of 
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Ch.  in.  9.  a.  of  clergy  unconditionally ',  and  where  no  judgment 

Convicted  of  is  given,  are  not  incapacitated  by  the  conviction  of  a 

^^'^^''  clergyable  offence.     But,  in  other  cases,  the  convict 

ri        "ZTZ  is  incompetent  till  restored  by  one  of  the  means 

'Stat.  I  £d.  6,  ,,,  .i'/.iti         i4» 

c.  13,  s.  4.        pomted  out  by  the  statutes,  in  heu  of  toe  old  mode  of 

pui^tion.  If  he  be  burnt  in  the  hand  and  discharged, 
his  credit  is  thereby  restored,  and  he  becomes  a  com- 
petent witness,  because  the  burning  in  the  hand 
>  Rex  V.  liord  amounts  to  a  statute  pardon  ^,  which,  whether  par« 
Castlemain,      ticular  or  general,  always  restores  competency ;  and 
3^;kel.^'  in  this  case,  if  the  record  be  produced  whereby 

clergy  was  granted,  it  is  sufficient,  without  proving 
aPerTrovor,  that  he  was  actually  burnt'.  By  stats.  4  Geo.  1, 
7  Ann.  Com.  c.  1 1 ;  and  19  Geo.  3,  c.  74,  if  a  person  convicted  of  a 
inSgne^(A.)4.  clergyable  offence  be  transported,  fined,  or  whipped, 

instead  of  being  burnt,  his  competency  is  also  re- 
stored; but  when  judgment  of  death  is  given,  and 
the  convict  receives  a  conditional  pardon  on  being 
transported  for  life,  he  is  not  thereby  rendered  com- 
petent (c) ;  and  by  stat.  31  Geo.  3,  c.  35,  it  is  enacted, 
that  no^  person  shall  be  an  incompetent  witness  by 
reason  of  a  conviction  of  petty  larceny.  Still,  though 
competent,  the  conviction  in  all  these  cases  would 
much  affect  his  credit  with  a  jury. 
^  To  found  this  objection  to  the  testimony  of  a 

Smallbrooke,  witness,  the  party  who  intends  to  make  it  should  be 
1  Sid.  51.  prepared  with  a  copy  of  the  judgment  regularly 
sel,  dowp-V  entered  upon  the  verdict  of  conviction ;  for  until  such 
See  also  Rex  judgment  IS  entered,  the  witness  is  not  deprived  of 
TOrtr''  °  his  legal  privileges*.  This  proof  was  formerly  as 
[  129  ]  now  the  only  mode  by  which  the  objection  could 
be  raised,  for  it  was  then  considered  as  a  rule,  that 

(c)  Vide  BuUock  ▼.  Dodds,  a  Bam.  &  Aid.  ^58,  in  which  it  was 
holdcn  that  a  capital  convict,  who  was  pardoned  on  condition  of 
transportation  for  life,  was  not  restored  to  his  le^  ahilities  by 
having  gone  to  Botany  Bay  and  returned  from  thence  by  the  licence 
of  the  governor,  though  such  governor  had  power  bj  his  commis- 
sion to  remit  any  part  of  the  sentence. 

no 
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no  man  could  be  examined  to  prove  his  own  ififamy  ' :  Cb.  III.  s.  a. 

But  according  to  a  modem  decision  on  this  subject,  Convicted  of 
though  a  man  cannot  be  asked  any  question  tending         ^""^' 


to  convict  him  of  a  crime  *,  and  thereby  be  put  in  i  vide*  Wood'i 
danger  from  his  own  examination^  yet  he  may  be  Inst.  594. 
^ked  whether  he  has  been  already  convicted,  and  ^       '* 
has  suffered  the  judgment  of  the  law ;  for  his  answer  t  j^  ,  v  £d- 
to  these  questions  can  put  him  in  no  further  peril;  wards,  4 T. 
and  therefore  when  a  man  came  to  justify  himself  as  ^P*  ^^* 
bail,  the  counsel  opposing  him  was  permitted  to  ask 
him,  whether  he  had  not  stood  in  the  pillory  for  per- 
jury ;  and,  on  his  admitting  the  fact,  he  was  of  course 
rejected ;  but  in  a  very  late  case  the  old  rule  was  Rex  v.  In« 
adhered  to,  and  it  was  held  that  a  man  could  not  be  ^p^^ 
rendered  incompetent  by  his  own  acknowledgment  Careiniony 
that  he  "^  had  been  convicted  of  felony,  but  that  a  8  East,  77. 
copy  of  the  judgment  should  be  produced. 

The  practice  of  asking  a  witness  either  on  the  Ditgracedby 
voir  dire,  or  on  cross-examination,  any  question,  ^^^^J!!^"' 
except  such  as  might  tend  to  make  him  accuse  him- 
self of  a  crime  of  which  he  had  not  been  convicted, 
and  thereby  expose  himself  to  prosecution,  had  so 
long  continued  without  objection,  that  no  one  at  the 
bar  thought  of  questioning  the  legaUty  of  it.  But 
some  of  the  judges,  struck  perhaps  with  the  injury 
which  in  some  few  instances,  have  been  done  to  the 
feelings  of  an  honourable  and  virtuous  mind,  and 
relying  on  the  dicta  of  some  of  their  predecessors, 
have  lately  thought  that  neither  convenience  nor  [  130  ] 
authority  justifies  this  mode  of  examination;  and 
have  thereifore  laid  it  down  as  a  rule,  that  a  witness 
shall  not  be  rendered  infamous,  or  even  disgraced  by 
his  ovni  examination,  as  to  facts  not  connected  with 
the  cause  in  which  he  is  examined.  The  highest 
.and  most  enlightened  characters  in  the  profession 
were,  at  one  time,  much  divided  on  this  point ;  and 
even  in  the  decisions  which  have  taken  place  since 
the  first  publication  of  this  work,  different  judges 
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appear  to  have  proceeded  on  different  prindpleSi 
and  to  have  rejected  or  permitted  the  examination 
to  different  extents. 

The  first  case  which  came  before  the  court  after 
the  original  publication  of  this  book,  and  while  the 
subject  continued  to  excite  some  interest  in  West* 
minster-Hall,  was  that  of  the  King  y.  the  inhaHtanti 
of  Castel  Careinhh,  before  cited,  whereih  the  court 
decided  that  the  record  of  conviction  must  be 
produced  to  reject  the  testimony  of  a  witness; 
and  after  several  decisions  at  Nisi  Prius,  wherein 
nothing  was  decided,  arose  the  case  of  Spetichleff^ 
qui  tarn,  v.  De  Wiltct.  That  was  an  atttoti  for 
tisury ;  the  defendant's  counsel  Wished  to  crosi^-ex- 
amine  the  plaintiff's  witness,  as  to  contracts  made  with 
several  other  persons,  from  Whom  he  had  taken  up 
money ;  for  the  purpose  either  of  raising  an  inference 
that  the  transaction  with  the  defendant  was  of  the 
same  description,  or,  in  case  the  witness  misrepre- 
sented those  transactions,  of  entitling  themselves  t6 
call  the  persons  with  whom  they  took  place  to  contra- 
dict him.  Lord  Ellenborangh,  at  Nisi  Prius  refused  to 
permit  these  questions  to  be  put  to  the  witness :  and 
a  motion  being  made  for  a  new  trial,  the  court  were 
all  decidedly  6f  opinion,  that  it  was  not  competent 
to  counsel,  on  cross-examination,  to  question  the 
witness  concerning  sL  fact  wholly  irrdevant  to  Ae 
matter  in  issiie,  if  answered  affirmatively,  fbr  the  pur- 
pose of  discrediting  him  if  he  answered  in  the  nega- 
tive.  They  observed,  that  the  rule  had  been  laid 
down  again  and  again,  that,  tipon  cross-exaiiiination 
to  try  the  credit  of  a  witness,  only  general  questions 
could  be  put ;  and  he  could  not  be  asked  a^  to  itny 
collateral  and  independent  (kct,  merely  witii  a  view 
to  contradict  him  afterwards  by  calling  another  wit- 
ness. The  danger  of  such  a  practice  they  said  would 
be  obvious,  besides  the  inconvenience  6f  trying  afe 
loaany  collateral  issues  aft  but  of  the  pitrties  diose  to 

introduce. 
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imlrddiiGe.  LoM£22e»derewgAaddedy  that  he  had  ruled  Ch.Iir.s.  3. 

dds  point  again  and  again  at  the  sittings,  till  he  was  ^itcrtditing 

quite  tired  of  the  agitation  of  the  question ;  and  there-  .......J,,,... 


fore  he  wished  that  a  bill  of  exceptions  should  be  ten- 
dered by  any  party  who  was  dissatisfied  with  his  judg- 
ment^ that  the  question  might  be  finally  put  at  rest. 

In  these  cases  we  may  observe,  that  the  court 
would  not  permit  any  examination  into  matters  not 
immediately  connected  with  the  cause,  for  the  pur- 
pose of  impeaching  the  character  and  credibility  of 
the  witness.    In  others,  which  came  before  Mr.  Jus- 
tice Lawrence,  he  permitted  questions  to  be  asked 
the  witness,  as  to  his  conduct  in  attempting  to  dis- 
suade other  witnesses  from  attending  to  give  evi* 
deuce  in  the  cause ',  or  as  to  his  having  been  himself  >  Hanis v.  Tip- 
charged  with  felony,  by  the  person  against  whom  he  P^  ^iJI^SS* 
appeared  as  a  witness  * ;  but  ruled,  that  his  answer   ^, '     , 
must  be  taken  as  to  the  fact,  and  that  no  other  wit-  i\ad,  633.     * 
Hess  could  be  called  to  contradict  him ;  thereby,  in 
some  respects,  breaking  in  upon  the  rule,  that  he 
could  not  be  disgraced  by  his  own  examination.    In 
the  course  of  the  proceedings  on  the  bill  of  pains  and 
penalties^  against  the  Queen,  the  House  of  Lords  and 
the  Judges  seem  to  have  gone  still  further ;  for  when 
an  attempt  was  made  to  discredit  a  witness  of  the 
name  of  Sacchi,  by  showing  that  he  had  attempted 
to  suborn  other  persons  to  become  witnesses  against 
tile  Queen,  no  question  was  made  whether  other 
witnesses  could  be  called  to  prove  that  fact,  but 
only,  whether  it  was  competent  so  to  impeach  his 
toredit,  without  first  cross-examining  him  as  to  its 
existence.    While  the  point  was  new,  I  offered  to 
the  profession,  as  part  of  the  text,  such  arguments 
as  appeared  to  me  applicable  to  both  sides  of  it ; 
hut  as  it  may  now  be  considered  as  settled,  that 
matters  wholly  foreign   to    the    cause  cannot  be 
mquircd  into  from  the  witness  himself,  those  argu- 
ments zrt  now  reprinted  in  the  Appetidix. 

K  4  One 
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Ch.  Illk  s.  a.        dne  who  is  partkeps  crindnU  is  a  competeat  wiU 

Acconiplke*     ^^ss  for  the  plaintiff  or  prosecutor,  in  every  case^ 

^  ^^^MtJt!^^*'  though  left  out  of  the  declaration  pr  indictment,  for 

'  the  purpose  of  being  called  as  a  witness ;  and  if  he 

Vide  Gilb.  has  been  made  a  defendant,  he  may  at  any  time  be 
Teimf^Hardr  made  a  witness,  by  entering  a  nolle  prosequi  as  to 
163.  Bul.N.P.  him.  In  trespasses,  where  a  satisfaction  by  one  is  a 
386,iuid  cases  ^Jgcharge  of  the  others,  it  may  go  to  his  credit; 

there  atcd.  ,0.  .        '.     .     ,  "^    ®  , 

r  -1      and  much  more  so  m  crimmal  cases,  where  a  pro- 

n    Dodd'        mise  of  pardon  has  been  given  him,  but  no  actual 
Cas.  Leach       pardon  granted.  Indeed  it  has  been  thought  by  some, 
Cro.  Cas.  1 84.  ^j^^^  jj^  ^  criminal  case,  a  witness  who  has  had  a  pro- 
mise of  pardon  is  thereby  rendered  incompetent  on 
account  of  the  strong  bias  which  the  promise  must 
give  to  his  mind,  but  this  is  now  considered  as 
See  Rudd's       affecting  his  credit  only :  and  even  where  a  woman 
case, post,  160.  admitted,  on  her  examination,  that  she  had  sworn 

falsely  against  a  person  whom  she  charged  with 
being  the  father  of  a  bastard  child ;  she  was  still  con- 
sidered as  competent  to  prove,  on  an  indictment  for 
Rex  V  Teal      ^  conspiracy,  against  third  persons  that  they  had 
11  East,  307.    suborned  her  to  commit  the  perjury.    And  in  like 

manner,  in  an  action  against  a  defj^ndant  as  part  owner 

of  a  ship :  a  person  who  had  made  an  affidavit  that 

the  defendant  was  such  part  owner,  in  order  to  have 

Rands  v.  ^^^  name  entered  as  such  in  the  register,  was  held 

Thomas,  to  be  competent  to  prove  that  he  had  inserted  his  name 

5  M.  &  S.  244.  ^|jjQ^|.  hig  consent,  and  that  in  fact  the  defendant 

had  no  interest* 
Religion.  Under  this  head,  of  the  moral  chara^i:'  of  wit« 

nesses,  may  be  classed  the  notice  which  the  law  takes 
of  their  religious  principles  or  prejudices.  At  the 
time  when  a  gloomy  superstition  had  obscured  all 
liberal  sentiment,  we  are  not  to  suppose  that  our  own 
laws,  more  than  those  of  surrounding  nations  (ef), 

were 

.    (cT)  It  has  been  observed  by  Sir  Matthem  EaU^  that  dM  ^ 
I  nioit/s  had  special  laws  tpuching  the  fonn  of  oaths  to  infidels :  and 

Lord 
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Wel^  feivourable  to  men  ^hom  the  auBterity  of  liM    Ck.  III.  s.  9. 
professors  stigmatized  as  ir^ideU*    Those  to  whom      J<^igion. 
the  divine  doctrines  of  the  Gospel  were  unknown^  "  " 

were  deemed  mcapable  of  binding  themselves  by  the  Co.  lit.  6. 
solemn  obligations  of  an  oath,  the  zeal  of  par  ances-   Hawk.  P.  c. 
tors  not  pennitting  them  to  believe  that  the  prophane 
rites  of  another  religion  could  be  obligatory  on  the 
conscienceB  of  its  votaries^  or  be  legally  acknow-      [  140  ] 
lodged  in  a.  Christian  court  of  justice.    Jews  were   Vide  Gilb. 
received  in  the  common  law  courts^  because  they  I* SJ^^p  l^^' 
could  swear  on  the  Old  Testament^  which  i&  part  of  379.  ' 
our  belief;  but  the  civil  law  went  so  far  as  to  exclude 
ereb  them,  and  all  heretics,  from  examinatioa.  I  am  not 
aware  that  it  has  ever  been  expressly  determined 
that  excommunicated  persons  cannot  be  received  as 
witnesses,  though  dicta  are  to  be  found  which  go  to    oub.  Law  £y. 
establish  the  position ;  had  the  question  arisen  even  H^. 
before  the  late  statute^  a  contrary  decision  would 
probably  l^ave   taken  place>  for  in  modem  times 
much  more  liberality  has  been  shown  in  this  parti- 
cular. But  now,. by  statute  53  Geo.  3,  c.  127,  s.  3, 
it  ig  enacted,  that  no  person  who  shall  be  declared 
or  denounced  excommunicate  shall  incur  any  civil 
penalty  or  incapacity  whatever  in  consequence  of 
Bttch  excommunication,  save  such  imprisonment,  not 
exceeding  six  months,  as  the  court  pronouncing  such 
person  excommunicate  shall  direct.    Sir  Matthew 
Hale,  to  whom  the  want  of  care  or  zeal  in  protecting 
tbe  religion  of  his  country  oan  never  be  imputed, 
seems  to  have  been  of  opinion  that  infidels  might,  in  ^  n^  j^q 
some  caseS)  be  examined,  for  he  puts  them  all  on  the  7^9. 
same  footing  as  Jews,  and  obsepres,  that,  "  it  were 

^rd  Mantfieldy  then  80iicitor«eiieraI,ln  his  aigument  in  the  great 
case  of  Omickmui  v.  Barker^  aTso  meDtkmed,  that  io  Sjioiny  Moon 
were^  in  very  eariv  times,  permitted  to  swear  on  the  Koran,  and 
cites  the  form  of  uieir  oath  from  Selden.  We  are  not  to  ascribe 
this  deviation  fixim  the  practice  at  that  time  common  in  Christian 
^untrieSy  to.  any  extraordinary  liberality  in  the  minds  of  the 
Sptmiank,  but  to  the  divided  empire  which  the  Moors  held  with 
Mntf  and  whicb  would  necessanly  be  the  cause  of  much  indul- 
lencc  to  the  latter. 

a  very 


€b.  in.  I.  ^.    a  Very  hard  case,  if  a  murder  coitiniitt^d  here  in  B^ 
HeligUm.      land,  in  presence  only  of  a  Turk  at  a  Jm,  thai  owns 

not  the  Christian  religion^  should  be  dispwftishabk, 

because  such  an  oath  should  not  be  taken  which  the 

witness  held  binding,  and  cannot  swear  otherwise  $ 

and  possibly  might  think  himself  under  no  obligation 

if  sworn  according  to  the  usual  style  of  the  courts  of 

England.    But  then,  (he  adds)  it  is  agreed  fhat  the 

[  '4^  ]      credit  of  such  a  testimony  must  be  left  to  the  jury  (e).'* 

Notwithstanding  this,  the  general  received  opinion 

was,  that  they  coidd  not  be  witnesses,  till  the  case  of 

Omichund  r.     Ondchwid  V.  Barker  caine  before  Lord  Hafdwidke, 

3i;iWil8.B4^  when  it  was  solemnly  decided  by  him,  assisted  by 

S.  C.  the  two  chief  justices  (Lee  and  WiUes),  and  the 

wmcs,  538,    Qjjj^f  B^Q^  Parker,  that  the  evidence  of  a  Oentoo, 

sworn  according  to  the  ceremonies  of  his  own  re* 

ligion,  was  admissible :  and.  the  general  fnin^pte 

established,  that  the  testimony  of  all  infidels^  who 

Rezv.Tay-      are  not  atheists,  was  to  be  received (f)<    In  a  kite 

N?P.  11.         ^^^  before  Mr.  Justice  Buller,  he  would  not  svrffer 

the  particular  opinions  of  a  man,  professing  the 
Rex  V,  White,  Christian  religion,  to  be  examined  into ;  but  tnade 

Leach's  Cro. 

Cas.  4Ba.  ^e^  How  different  is  this  mild  and  hunume  language,  from  the 

intemperate  zeal  of  Sir  Edward  Coke,  who  says,  "  that  all  infidek 
are  in  law  perpetual  eDemiea;  for  between  them,  as  wita  the 
devils  whose  subjects  they  be,  and  the  Christian,  there  is  per- 
petual hostility,  and  can  be  no  peace.*^  Vide  Ca/vm*s  case, 
7  Co.  17,  a. 

(/)  So  in  Tachim  ▼.  Sabint,  d  Str.  I104,  it  was  held  at  the 
c6uncil^  in  the  pteseaee  of  the  two  chief  justices^  that  a  Maho* 
medan  might  be  sworn  on  the  Koran.  See  also  MortaaC^  case. 
Leach's  Cro.  Cas.  64.  Bj  the  report  of  Lord  C.  J.  Tl^/Zef' judg- 
ttieiit^  from  his  own  MSS.  lately  imbliBhed,  it  should  sdem  tfaat  m 
confined  his  opinion,  as  to  the  acnnissibility  of  Gentoot,  to  the  par- 
ticular case  of  a  contract  made  in  a  foreign  country,  but  the  sub- 
sequent decisions  have  left  do  doubt  diai  they  are  admissible  in 
all  cases.  AttheO.B.8ess.  Dec.  1804,  jBr|iiiiiev  ansdveofCfaipa, 
being  examined  as  a  witness  (before  Mr.  a.  Grakam)  on  an  in* 
dictment  against  Ann  AUkif  and  Tkamn  €hmn,  for  felony,  was 
sworn  acc<mling  to  the  fotm  of  the  ooorts  of  China,  via.  by  hold- 
ing a  eattcerin  ms  hand,  which  he  dashed  to  pieott  aft  the  condv* 
^riOBoftfaeaath,  bettetiag,asfae«taSed,tfaafcUod  wMid^SBsehis 
tfody  to  be  tmcked,  as  hh  cracked  lliat  siMcer,  if  ha  did  sot  tell 
the  truth.    Sess.  Pap.  1804  and  l8o5,  p.  6S. 

the 


iibt  otAy  qoefition,  wb^fhei^  he  believed  th6  ftanotion   cfa;  iK.  s.  a; 
of  an  oatKy  the  being  6f  a  Deity,-  and  A  fatnre  state      Bdi()ioit, 
of  rewards  and  puiitshmefits  ?  Biit  a  p^t^iyti  who  has  ' 
no  idea  of  the  being  of  a  Ood,  or  a  future^  state,  is      C  *4*  J 
not  admitted. 

The  nsuaiybrm  of  admitiistering  the  oath  to  Chris-  Form  of 
tians  is,  by  the  witness  laying  his  hand  on  the  New  "oearmg. 
Testament,  while  the  oath  is  repeated  to  hhn,  and 
kissing  the  book  at  the  conclusion;  and  the  like 
ceremony  is  obsenrcd  with  respect  to  the  Jews  when 
they  swear  on  the  Old  Testament :  but  this  form  has 
frequently  been  dispensed  with.    In  one  case.  Doctor 
OweH,  Vice-Chancellor  of  Oxford,  being  called  as  a 
witness,  reittsed  to  be  sworn  by  laying  his  right  hand  Duttonv. 
on  the  book  and  kissing  it,  but  caused  the  book  to  ^^^  *  ^^^  • 
be  held  open  before  him«  and  lifted  up  his  right 
hand ;  the  jury  m  this  case  prayed  the  opinion  of 
the  court;  if  the^  ought  to  think  this  testimony  to  ' 
strong  as  that  6f  ^  A^ithess  otherwise  swofn;  and 
G/i/i,  Chief  Justice,  told  them,  that  in  his  opinion, 
he  had  taken  as  strong  an  oath  as  any  other  wit- 
ness ;  but  ^aid,  that  if  he  were  sworn  himself,  he 
would  kiss  the  book.     In  like  manner,  a  Scotch  cove-- 
nantar  has  been  permitted  to  sweat  by  holding  up  *  Mfld^om^s 
his  hand ' ;  and  a  man  who  was  educated  a  Jew,  but  q^^^^^^^ 
at  the  time  of  giving  his  evidence  professed  Chris-  Meev.Reed^ 
tianity,  though  he  had  never  been  baptised,  nor  ^f**^'^'^' 
formally  renounced  Judaism,  was  also  permitted  by  ,  -!       ^^^ 
Lord  Kenyon  to  swear  oh  the  New  Test&ment  * ;  for,  iiam,  i  Esp. 
as  Lord  Chief  Baron  Parker  observed,  in  Omichund  Cm.  385. 
V.  Barker  ^  '*  Oaths  are  to  be  administered  to  all  *  *  A*^*^' 
persons  according  to  their  own  opimons,  and  as  it  ^^ 
DEiost  affects  their  consciences.''    In  the  proceed-    [    143  ] 
ings  before  the  HoUse  of  Lords,  on  the  bill  of  pains 
and  penalties  against  the  Queen,  (Augpi8t^4,  i8ao,) 
certain  Italian  witnesses  were  examined,  and  they 
having  been  sworn  in  the  ordinary  form,  the  counsel 

for 


1^0  WITNESSES. 

Ch.  Ilh  8. 3.    for  the  Queen,  on  the  authority  of  this  expressioo, 

B/digtm.      were  proceeding  to  inquire  of  the  witness,  "  whether 

"■■""~~^~"   there  were  any  forms  wanting  in  the  oath,  which 

would  be  used  in  his  own  country,  and  which  he 
deemed  necessary  to  the  binding  his  conscience  ?"  and 
an  objection  being  made  to  this  course  of  examina- 
tion, a  question  was  propounded  to  the  judges,  who 
answered,  "  That  although  the  witness  should  have 
taken  the  oath  in  the  usual  form,  without  making 
any  objection,  he  might  nevertheless  be  afterwards 
asked,  whether  he  considered  the  oath  he  had  taken 
as  binding  on  his  conscience?  and  that  if  he  an- 
swered in  the  affirmative,  he  should  not  be  ques* 
tioned  whether  he  considered  any  other  mode  of 
^  Rext^.Gard-  taking  an  oath  more  binding.''     This  certainly  is 
ner,  2  Burr.      |}|e  best  test  of  truth ;  and  the  legislature,  on  this 
*  J; '  ground,  have,  by  several  acts  of  parliament,  (viz.  7  &  8 

Bambridg^,  Will.  3,  c.  34 ;  1  Geo.  1,  St.  2,  c.  6 ;  8  Geo.  1,  c.  6,  and 
a  Stra.854.  22  Geo.  2,  c.  30,  s.  46^)  dispensed  with  any  oaths  at 
•Rexr.Wych,  ^  from  Quakers  in  civil  cases;  but  their  affirmation 
«  Re  Bell  ^^  ^^^'^  inadmissible  in  criminal  proceedings,  to  charge 
And.  aoo.  '  or  exculpate  another,  though  it  may  be  read  to  ex- 
« Oliver  V.  culpate  themselves  ^  It  has  been  held,  that  an  ap- 
^^"stef^Se  P®  ^^  death *,  and  motions  for  informations '  and 
•Rexv  Tur^  attachments^,  or  to  answer  the  matters  of  an  affi- 
Her,  a  Stra.  davit  ^,  are  criminal  proceedings  within  these  statutes; 
^^^^'  and  that  consequently,  in  such  cases,  their  affirma- 

EveretL^'^^'  ^^^^  ^^  inadmissible ;  but  that  a  motion  to  quash  an 
Gowp.  389^       appointment  of  overseers  ^,  or  a  qui  tarn  action  7,  are 

not  criminal  proceedings,  and  that  in  those  cases  the 
affiimation  of  a  Quaker  may  be  received  (g). 

(g)  In  thffi  case  of  Ateheum  v.  Eoertttj  Cowp.  382,  Lord  ^fan$- 

fitld  gave  a  very  elaborate  judgment  on  the  statutes  made  for  the 

relief  of  Quakers,  and  on  the  nature  of  oaths  in  general ;  the 

extensive  learning  of  which,  is  only  equalled  by  the  mild  spirit  of 

toleration  inculcated  by  it. 


WITNESSES. 


SECTION    III. 


Mt 


Of  Persons  incompetent  by  reason  of  their  Interest     [  144  ] 

in  the  Cause. 

Thb  rule  which  has  the  most  extensive  opera-  Ch.  III.i.3; 
tion  in  the  exclusion  of  witnesses,  and  which  has  Oeneral  B»dc, 
been  found  most  difficult  in  its  application,  is  that  — — — 
which  prevents  persons  interested  in  the  event  of  a 
8uit|  (unless  in  a  few  excepted  cases  of  evident 
necessity,)  from  being  witnesses  in  it. — >Whatis  such 
an  interest  as  shall  totally  exclude  testimon^T)  has 
often  been   the  subject  of  controversy.     The  old  Per  Lord 
cases  have  gone  upon  very  subtle  grounds;  but,  of  J**?*^^*''  ^j. 
late  years,  the  courts  have  endeavoured,  as  far  a^ 
possible,  consistent  with  authorities,  to  let  this  ob^ 
jection  go'  to  the  credit  rather  than  to  the  con^petency 
of  a  witness ;  and  the  general  rule  now  established 
18,  that  no  objection  can  be  made  to  a  witness  on  Vide  Bent  v. 
dus  ground,  unless  he  be  directly  interested,  that  is,  ^^^y  ^P~ 
unless  he  maybe  immediately  benefited*  or  injured 
by  the  event  of  the  suit ;  or  unless  the  verdict  to  be 
obtained  by  his  evidence,  or  given  against  it,  will  be 
evidence  for  or  against  him  in  another  action  iii 
which  he  may  afterwards  be  a  party.    Any  smaller  1  t.  R.  163. 
degree  of  interest,  as  the  possibility  that  he*  may  be     [  ^45  ] 
liable  to  an  action  in  a  certain  event,  or  that  stamding 
in  a  similar  situation  with  the  party,  by  whom  he  is 
called,  the  decision  in  that  cause  may,  by  possiibility, 
influence  the  minds  of  the  jury  in  his  own,  or  the 
like;  though  it  furnishes  a  strong  argument  against 
his  credibility,  does  not  destroy  his  competency.  Thus,  Gunstone  «. 
in  one  case,  where  A.  B.  and  C.  having,  in  a  joint  Ab'^Js^Bath 
deposition  in  Chancery,  sworn  to  the  same  fact,  the  t,  Montague^ 
party  injured  brought  three  several  actions  on  the  ^^  p^"***' 
statute  of  Eliz.  for  perjury ;  and  in  anotlier,  where  341^, 

several 


Ch.  in.  8. 3.    several  persons  haying  sworn  to  the  same  fact,  were 

Interest,      severally  indicted ;  it  was  permitted  to  one  to  give 

'  evidence,  on  the  trials  of  the  others,  in  their  favour; 

for  tmtil  conviction,  he  could  not  be  rejected  as  ipr 
famous;  and  he  was  not  ^ir^ctly  interested,  inas- 
much as  the  acquittal  of  the  others  would  be  no 
B^ckl's  Cas.     evidence  for  him.    So  a  woman,  whose  husband  was 
]^^*  ^'^'     under  sentence  of  death,  wa^  held  to  be  a  comp^^nt 

witness  on  en  indictment  against  others  for  the  same 
offiince,  though  she  cwfessed  that  «he  had  hopes 
the  Gonvictioa  of  the  others  might  procwre  a  paidon 
for  her  hufiAiand ;  for  sudh  pardon  was  not  a  neces- 
sary consequence  of  that  convicliQn. 
Pmtmmt  Many  cases  have  arisen,  and  ma0yoQntr^ctory  de- 

wiPf^m^  cisions  ^e  ^to  be  found  in  the  books,  ctn  the  queation, 
tims.  how  Air  peifsons  who  have  been  defrauded  of  securities^ 

[  146  ]  or  ixijured  by  a  perjuiy,  or  /other  icrime,  ca4  be  wit* 
9eMeB^.pnMieaiitions  for  ithose  oiiences^  the  event  of 
wUeh  mi^t  possibfy  excmertfte  itbem  ^m  the  pbli- 
gatioa  ithcy.  axe  xhacged  to  have  /eiitered  into,  ,or 
restone  ifi  Aem  noney  whi<di  they  have  been  obliged 
to  pay?  B«t  .tfae.gei^ial  poncaple  ;now  establiabed 
is,  Aatf  Ae  .question,  in  a.  cnmiMl  prosecntioo,  or 
penal  acHoB»  being  the  sfuoc^e. with  Aat  in  a  civil  .cMfte 
in  which  the  witaess  is  interested,  goes  .geQerfdly  to 
the  cndit,  unli^  .the  judgment,  jo  the  prosecutiqii 
where  he  is  aw^ess,  can  be  given  in  evjldeiice  in 
Ante,  p.  46.     the  4»nie  iwii0i:ei^  Jie  is.intc»re4t(e4<AV    And  if,  as 

I  hfiye 

{Kf  The  cases  on  this  point  are  so  oontnidiotonry  that  it  w  im- 
pOi^ulille  to  iff^oacile  Ihem.  lu  Wat^B  esse,  HarcL  331,  it  is  laid 
down  as  a  general  rule,  that  in  the  case  of  pegurj,  be  who  is 
injured  by  the  perjuir,  cannot  be  a  witness  on  an  indictment  ibr  it; 
and  ip  the  ^aie  of  iter  y.  Whiimgj  ^  9alk.  a»^  it^yras  bel^.that  a 
Woman  who  had  been  induced  by  the  fraud  of  die  defendant,  to 
81^  a  note  of  band,  could  not  be  a  witness  against  him,  because 
hiscpnvicdon  iRoald  m^imcie.the  jonr  on  tbe  trial  of  $uq  fbctaoo  091 
the  note,  thoi^  the  record  could  not  Se  ghen  in  evidence.  In  the 
case  of  the  tSigv,  EUigf  a  Stra.  1104,  a  defendant  in  an  eiect- 
neat,  agaiost  whom  the  verdict  iras  given,  was  held  not  lo  be  a 

witness 


'   WITNESSES.  JAO 

I  have  elaeirfiere  endeavoured  to  shovr,  the  verdict    Ch.  111.9.3, 
on  an  indictment  on  the  trial  of  which  a  man  is      Portia  m- 

examined  as  a  witness,  can  in  no  case  be  evidence  Cntt»iw/*Ph>r 

for      tecuH^, 

witiieat  on  an  indictment  for  pcfjunr  committed  on  the  trial  of  > 

soch  ejectment:  and  in  the  case  ofme  King  v.  Nunez,  a  Stra. 
1043,  It  wa9  d^teaninody  tbat  a  penon  who  had  filed  an  injanction 
bill  in  the  Exche^er,  to  stay  proceedings  in  an  action  brought  on 
m  imMUissory  note^  could  not  oe  a  witness  to  prove  penury  com- 
mitted jn  an  Answer  to  that  hill.  Paries  case  (1  Ventr.  49,  and 
I  Sid.  43l,y)  is  directlj  contraiy  to  the  King  v,  whiting;  the. only 
difierence  between  the  two  cases  is,  that  one  information  was  for 
fiaudaleody  procpring  a  waarant  of  attorney  to  confess  jndgaien^ 
tlia  otb^  &r  ao  pwxainns  a  nromia^ry  note.  Anflin  the  King 
T.  Mmatf  (i  Stivu  595,)  whicn  was  ah  indictment  for  tearing  a 
Dote,  the  ptty^  of  the  note  wfis  adautted  to  pnove  the  case.  Ine 
case  of  the,  AtM^.v.  ^ki^Mg  ^faa  doubted  (^  I^id  Jfqr^iskt  in4l|f 
King  V.  Btwff  Cas.  Temp.  Hard.  358;  and  it,  together  with  the 
cases  of  |he  Kin^  v.  NimeZy  and  the  King  y',  EUk,  are  said  by 
Lord  Mamfdd,  m  4  Bnir.  2255,  to  have  Men  over-ni^d^  J/mi^ 
Chief  Justice  Xer,  in  the  case  of  the  King  y.  Brcnghton.  a  $tra. 
1229 ;  and  the  rule  laid  down'  by  Losd  Mangfidd,  fo  that  Dook,  is, 
•s  nbore  .atat«d» '^  th9t  thf  question  in  a  .crimiiinl  prosecutlQi^ 
beiQg  the  9^me  with  a  pivil  cause  in  which  the  witness  is  inte- 
rested, ^oes  gentraUy  to  the  credit;  unless' the  judgment*  in  the 
frtmcutftm,  iS*ert  he  is  ^  wOtf^,  con  begvoen  in  g:^^cnfe  ftp  fh^ 
cause  JBfkat  he  is  pUatsUd^  A  distinction,  however,  my  ,h^ 
made  betw^n  the  cases  of  the  King  v.  WhUing,  f[i(^.'.imd  thp  ca^ 
of  the  Kjang  v.  Aty^A^on.  In  the  £r^t  three  c^e|^  .the  person 
who  was  ca^sd  as  a  witness  might  eventually  h^ye  been  ^enente^ 
because  jn  th^  fisg  v.  Whiti^,  the  note  was  ^  gppd  io^trumept 
dli  tpe  defendant  was  convicted.  In  the  ting  v.  jEfiiSf  the  de- 
fendant in  the  fijectment  failed  at  the  trial,  andjbe  might  hqpe  to 
obtain  a  verdict  in  another  dectment,  if  he  succeeded  in  coimpt- 
ing  the  defendant  on  the  inactment  for  perjurv;  and  in  this  K^ 
V.  Nunee,  the  suit  in  the  Exchequer  was  .stiU  pendii^  In  the 
case  of  the  King  v.  Bnmghion,  the  suit  in  Chancery  w^  endei^ 
and  ended  in  the  manner  most  agreeable  to  the  interest  of  tb^ 
witness;  for  the  Lord  ChpaccOar,  not  believing  JSnmghionf  the 
defendant. in  .that  indictment,  09d  decreed  for  the  witness,  so  that 
the  witness  could  .not  have  even  the  hope  of  benefiting  pioW^ 
by  convicting  BrQughton,  The  following  case  dearly  estaUIshes 
tbeposition  uud  down  by  Lord  Man^n, in  the  case  of  Atfrohamf  * 
V.  AcBa,  but  at  the  same  time  as  clearly  overturns  the  case  qf 
JBer  T.  Whiting,  ^d  cannot  be  fhstingMished  from  it. — It  was  the 
case  c^  Bartlei  v.  Fiehertgil,  (since  reported,  Cqj^s  Cases,  ,15,)  j^a 
is  cited  h|y  Xani  ,Mans^y  4  Burr.  2255,  as  ibU^wi^:  ^  IQie  de- 
fendant bpu|^t  an  estate  for  the  plaintiff.  There  was  no  writing, 
nor  was  any  port  of  the  money  paid  by  the  plaintiff.  The  .de- 
fendant articled  in  his  own  name,  and  refused  to  oonvev,  and  by 
his  answer  denied  anytrust;  jperol  evidence  was  n^ted,  and  the 
hffl  was  dbmissed.    The  defendant  was  afberwards  indicted  for 

perjury, 


1^4  WITNESSES. 

Ch.  III. ».  3.    for  him  in  a  civil  cause ;  it  will  follow,  that  in  every 

Parties  m-     case,  except  those  which  by  inveterate  pmctice  may 

Crminal^Pfih  ^^  considered  as  forming  exceptions  to  this  general 

icaoioru.      rule,  the  party  injured  is  a  competent  witness. 
—        '     ■       But  though  this  is  the  general  rule,  an  exception  to 

it  seems  to  be  established  in  the  case  of  indictments 
for  forgery ;  for  it  has  in  many  cases  been  decided, 
that  a  person,  whose  hand-writing  has  been  forged  to 
[  148  ]  aninstrument,  whereby,  ifgood,  he  would  be  charged 
with  a  sum  of  money;  or  one  who  has  paid  money  in 
consequence  of  such  forgery,  cannot  be  it  witness 
on  the  indictment  for  the  purpose  of  proving  the 
__  forgery,  though  he  may  to  fects  quite  'collateral 

Hunter  o.  ^     "^  •        -   •*  i_         at.  i* 

Kii]gy4B.&A.  to  it;  or  m  civil  cases  where  the  same  question 
909.  arises  <t). 

Watts't  ca^.        In  cases  where  the  party  injured  cannot  by  possi- 
Hard.  331.       bility  derive  any  benefit  from  the  verdict  in  the 

prosecutioiij  as  in  indictments  for  assaults^  and  the 

perjury,  tried  at  Yarkf  aud  couvicted  on  the  evidence  of  the  plantiff, 
confirmed  by  drcumstances,  and  the  defendant's  declarations. 
The  plaintiff  then  petitioned  for  a  supplemental  bfll  in  the  nature 
of  a  bin  of  review  stating  the  conviction.  But  the  pedtion  vras 
disnussed,  because  the  conviction,  nxis  not  evidence,^*  In  the  case  of 
Abrahams  y.  Bunn^  above-mentioned,  the  borrower  of  money  was 
held  a  ^od  vritness  to  prove  the  whole  case  in  an  action  for  usarj 
against  the  lender,  and  the  authority  of  this  case  was  fully  recog- 
nized in  the  late  case  of  Sndth  v.  Prager.  But  in  an  action  agamst 
the  assignee  of  a  bankrupt,  for  talui\g  usurious  interest  on  a  loan 
to  the  banflcrupt,  he  not'  having  obtahied  his  cektificatey  nor  paid 
the  money,  was  not  peifmitted  to  prove  the  usutyi  Martin  v.  Dnn/^ 
tony  2  T.  Rep.  4g6.  See  also  the  King  y.  Dalpyj  Peak.  N.  P.  13, 
where  Lord  Kenyan  rejected'  the  testimony  of  a  person  wbo  had 
been  injured  by  a  p^ijury  in  an  indictment  for  that  offence.'  This 
question  was  fmaUy  laid  at  rest  in  the  ICtng  v.  Ptoston,  4  East,57*''> 
where  the  defendant  having  been  convicted  of  perjury,  in  an  an- 
swer to  an  injunction  bill;  and  the  plaintiff  m  tne  bill,  and  his 
wife,  having  (aHer  objection)  been  aomitted  as  witnesses  on  the 
trial,  the  Court  of  King's  Bench  decided'  that  they  were  compe- 
'  tent  witnesses :  bcfcause  in  no  case  where  a  person  has  been 
examined  on  the  trial  of  an  indictment,  can  the  verdict  on  that 
indictment  be  used  for  him.  Tliey  expressly  referred  to  the  case 
of'Bortletv.  PickersgiU,  ttjkd  recognized  its  authority.  See  also 
the  dues  cited  ante,  46. 

(t)  See  the  several  cases  on  this'head|  collected  in  the  Digest, 
at  the  end  of  this  section,  letter  (D.)  tji^ 


like  perftonal  injjiry,  his  competency  has  never  been   ch.  lit.  >.  3. 

doubted.  Of  Parties  in 

From  what  has  been  already  saidi  it  may  be  taken    '  wUntuli 
as  a  general  mle^  that  a  party  in  a  cause  cannot  be    cfNeeeaity. 
examined  as  a  witness,  for  he  is  in  the  highest  de-  ■ 

gree  interested  in  the  event  of  it  {k)\  and  though  he      C  ^49  ] 
be  barely  trustee  for  another,  he  has  still  an  interest 
sufficient  to  render  him  incompetent,  for  he  is  per-  Re;c  v.  St. 
sonally  answanble  in  the  first  instance  for  the  costs  f^^'^i^|!^^%' 
of  the  suit,  and  the  chance  he  may  have  of  indemnity  sty\  3  East,  7. 
irom  the  person  for  whom  he  acts,  does  not  remove 
the  bterest  which  the  certain  liability  creates  in  him. 
But  where  a  man  is  not,  in  point  of  fact,  at  all 
interested,  he  may  be  examined ;  as  where  members  Weller  v. 
of  a  charitable  institution  are  defendants  in  their  p  ^^^^^"  ^ 
corparaie  character,  there  is  no  objection  to  an  indi-  Hosp.  Peak, 
vidual  member  being  examined  as  a  witness  for  the  ^^'  ^^3* 
corporation;  because  in  this  case  he  is  giving  evi- 
dence for  the  public  body  only,  and  cannot  be  in 
any  manner  affected  by  the  verdict;  for  the  costs 
cannot  be  levied  on  him  personally,  but  can  only  be 
recovered  from  the  funds  of  the  corporation. 

So  in  questions  as  to  the  rights  or  immunities  of  Caaeof  Cor- 
a  corporation,  the  evidence  of  individuals  who  are  ?^i*^  ^^ 
not  privately  interested,  though  members  of  the  iVentr'.35i. 
city,  may  be  received :  But  where  corporators,  as  Ld.  Howard 
such,  have  private  interests,  as  to  be  free  of  toll,  ^Sell,Hob. 
rights  of  common,  &c.  these  being  really  and  sub-      [  150  1 

Sandy  v.Cus- 
{k)  But  where  one  party  has  agreed  to  take  the  aflMavit  of  the  tom-bouse  Of 
other  as  to  a  paracular  fact,  and  such  affidavit  has  been  made  ficers.  Skin. 
scoordingLy,  this  is  to  he  taken,  for  the  purpose  of  the  cause,  as   174. 
condusiTe  evidence  of  the  fact  so  sworn  to,  vide  Button  v.  iVe/- 
ttmoi,  Sir  T.Raym.  153;  aliter  if  the  affidavit  be  only  ennossed 
sad  4iot  sworn;  Steoen*  and  othen  v.  Walker^  Peak.  N.P.  187. 
ViJe  ante  1 1,  note  (e).    And  in  a  late  case,  where  one  of  the 
parties  had  by  consent  been  examined  at  Nisi  Prius,  the  Court  of 
Common  Pleas  refused  to  set  aside  the  verdict.  Norden  v.  JhUiiU, 
I  Taunt.  378. 

L  ttaptially 
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Gh.  III.  s.  3.   stantiQlly  ioiereated  in  the  eYent  of  the  cwae^  M^e  no 
^^rtiet  in  a    witnesses  (f). 

*  But  there  aw  ^onae  instances^  whem  {itei^ow  sfxh- 

stantially  interested,  and  even  psffties  in  a  c^iise, 
are  permitted  to  be  examined,  from  the  neoenai^y 
of  the  case,  and  absolute  imposnbilily  loi  pnocurjog 
other  testimony. 

Ip  an  action,  on  til^  statute  of  Winioif,  the  pwty 
[  151  ]     robbed  is  a  witness  (m).    And,  on  the  same  pr^ncipte 

of 

(/)  For  the  instances  in  which  corporators  are  admitted  ^»  yrifL^ 
nesses,  see  Digest  at  the  end  of  the  section,  letter  (A.) 

(in)  As  this  is  an  ezcq»tion  to  the  flenera)  rvJ^  of  law,  t)ie 
grounds  on  which  the  decision  procee&d,  and  tne  extent  of  it 
ouriit  to  be  accurately  understood.  Hie  only  case  pa  the  sili»|ect 
isio^iU^.  Abyr.|585#^>  and  Cram  that,  it  hiif  )^«(bp  }a^  fjp^iy 
in  general  terms,  in  all  si^bsequent  books,  where  the  subject  has 
been  treated  of.  The  case  is  reported  in  RoUe  as  follows:—^  th 
an  action  againrt  a  hundred  brought  by  thid  jp9$^T,hmg^  cvnfifx, 
for  a  robbery  committed  on  his  servant  in  Uie  ajbsence  of  the 
master,  quare  whether  die  master,  being  the  plaintiff  in  Che  action 
brou^t,  may  be  a  witness  to  prove  that  he  delivered  the  mooiet 
of  which  his  servant  swears  he  was  robbed^  (i^efore  hi^  fervaqt  s^f 
out  on  his  journey  in  which  he  was  robbea;  for  this  might  be 
proved  by  ainy  other,  and  no  person  is  to  be  a  antness  in  fan  ova 
cause,  but  for  necessity ;  attfbe  ]^tm»1fhof>  h^  rohb^  alfha^gh 
that  hewasplmntiffyyet  he  might  hea^oqdwitn^  to  prove  kimte^to 
have  been  rohbedy  ana  of  what  sumarthingtfandal^ioj^metkii  he 
gaoe  notice  te  the  nest  vifl,  and  letM  hueand  cr^fforthuu^n^c^ 
iityfor  default  of  other  proof.  But  as  to  proving  the  aehVeiy  of 
the  money  to  to  servant  before  die  robbery,  aiid  before  he  pet  oat 
on  his  journey^  this  mi^t  be  proved  by  any  pther,  M  ^f^  ss  by 
him,  althou^  it  was  omected,  that  it  is  pot  safe  nor  usual  for  men 
to  adl  witnesses  when  they  deliver  money  to  carry  on  a  journey, 
on  account  of  thedan^  of  discovery;  and  for  this  reason /wr 
curiam^  against  ray  cminion,  it  was  ni)^,  that  he  should  \^  "re- 
ceived  as  a  witness/'  Bennet  v.  Hundoed  of  Ibrffrrd,  Mich.  16^ 
A  similar  case  occurred  before  Mr.  J.  Ckamre^wnent^^achheaaug  j 
robbed  the  plaintiff's  barge  of  com  which  was  caoied  in  it,  lluit 
part  of  the  case  was  provvd  by  the  serrant ;  ]mt  he  not  knowiag  the 
quantity  on  board,  and  thu  ciise  beine  dted  from  Bui.  N.  P.  197, 
bis  lordship,  on  the  authority  of  it,  allowed  the  plaintiff  to  lie  «tar 
mined  to  proye  that  &ct.  Porter  t.  Hundred  of  Ra^^andf  Iknn^ 
Spr.  Ass.  180a.  M&  Note  in  the  staL  gOoo.  a,  c.  16,  s.  16,  itis 
fedted,  that  by  the  laws  then  in  being  the  person  rqjbb€d  Mas  a 

gpod  I 
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ol  nebesaity,  it  Ims  been  hohien  that  persons^  ^lio   ch  in.  t.  3. 

become  miereated  in  the  coninum  course  of  Imdness,    OfNecemty, 

and  who  aj4Hie  can  poastbly  have  knowledge  of  a  ifact,   ■ 

miay  be  called  as  ^taesses  to  prove  it ;  as  in  the  case  BuI.  N.  P. 

of  a  serranty  who  lias  paid  money,  or  a  porter  who,  ^^ 

ia  the  way  of  his  business,  dehvers  out  or  receives  Q^^dkg^ 

parods ;  though  the  evidence^  whereby  he  charges  Peak.  I^P. 

aaother  with  the  mon^  or  goods,  exonerates  him-  ^^'  |^*  -. 

ssif  from  his  liability  to  account  to  his  master  for 

thens;  for  if  this  interest  were  to  exclude  testi- 

Booyy  there  would  never  be  any  evidence  of  such 

iiM:ts  (/t). 

It 

mod  wito^fis,  and  tbe  handredon  are  thereby  made  witnesses  ibr 
we  defendant. 

Jakmen  t.  BtownrnM^  6  Mod.  ai6.  In  an  action  for  roalieious 
prosecution,  where  nobody  was  by  at  the  time  the  supposed  felony 
Was  conmntted  bnt  the  defendant's  wife,  who  could  not,  in  tfiis  casCy 
h  m  wUnim  $0  prmm  tktfstomf  cammUtea.  BoU,  €.  J.  allowed  her 
oath,  which  she  made  at  the  trial  of  the  indictment,  to  be  g^ven 
in  Mdence  to  prove  a  felony  committed ;  for  otherwise  one  that 
should  be  robbed,  &c.  would  be  under  an  intolerable  mischief; 
ibr  if  lie  prasettuted  for  audi  itbbery,  fcc.  and  the  party  should, 
at  aaj  rate,  be  acquitted,  the  prosecator  would  be  liable  to  aA 
action  ibr  malicKiua  prosecution,  without  a  possibili^r  of  mtdrng 
a  good  defence^  though  the  cause  of  prosecution  was  ever  so 
CM  T.  Corr,  B.  N.  P.  14,  S.  P. 


Tbsse  aito  chs  only  cases,  I  baliere,  ia  the  boolLS,  where  parties 
to  the  canae  have  beea  permitted  to  me  evidence  for  themstives ; 
aoDd)  in  dw  kittar  caacy  it  seems  to  have  been  ttdten  for  granted, 
that  the  party  could  not  be  Examined,  though  her  former  evidence 
was  aibnittedtf^  It  is  probable  that,  in  this  case,  the  evidence  was 
gpwco  bf  ^e  oUnntiff  to  show  the  prosecution,  and  that  being 
ae  poduoed,  tne  judge  consideied  it  as  evidence  for  the  defendant ; 
aaa  •cawdng^y,  in  a  late  case  at  Nisi  Prios,  where  to  prove  a 
aialiinous  charte  oaade  beftre  a  magistrate  the  pkiintiff  produced 
the  itofisiiiiml  »  iafonBatioa,  Mr.  Baren  Bkhardi  observed,  that 
aarh  infinxBationr  being  ande  upon  oath,  must  be  presomed  to  be 
trae  tiM  tbe  contrary  was  proved,  and  as  the  plaintiff  gave  no 
aviiiiMce  to  show  hl«  innocence  of  the  charee,  directed  the  JU17 
to  find  far  the  defendsn^-   Cmier  v.  TAmmmis,  irlo.  Spr.  Ass.  1816. 

.^)  Far  otfacr  instaaees,  in  which  peraons  have  been  admitted 
mtneaan  from  naoessity,  see  D^est  of  Cases  at  the  end  of  this 
aactioiif  letter  (A.)  pUic.  8.  (B.)  plac.  1,  3,  3,  4^  5,  6.  13.  (P.) 
plac.  3.  ^        • 

L  2  On 
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Ch.  III.  8. 3.       It  frequently  happens  that  persons  are  made  de- 

Partksina     fendants  with  others,  for  the  mere  purpose  of  ex- 

^°^'        eluding  their  testimony.   In  this  case,  if  no  evidence 

Gilb  Law        whatever  be  given  a^inst  the  person  so  improperly 

£▼.  134.  made  defendant,  he  will  be  entitled  to  an  acquittal 

immediately  the  plaintiff  has  closed  his  case,  and 

may  then  be  examined  as  a  witness,  on  behalf  of 

the  other  defendant ;  and  in  like  manner,  a  defendant 

in  trover,  who  had  suffered  judgment  by  default,  was 

[  153  ]      permitted  by  Lord  Kenyan  ^  to  give  evidence  to  prove 

^  Wardv.         his  co-defendant  (who  pleaded)  not  guilty '.    But  a 

Ha^don,  defendant  who  suffered  judgment  by  default,  in  an 

action  on  contract,  is  not  a  witness  for  the  plaintiff 
*  Brown  V.  to  charge  the  other  defendant,  he  being  interested. 
Brown,  to  make  him  liable  to  contribution  *.    So  on  an  in- 

Sed^vide  ante,  dictment  against  two  for  an  assault,  one  submitted 
136.  and  was  fined,  and  he  also  was  admitted  as  a  witness 

■  Rexu  for  the  other ».  But  if  there  be  the  slightest  evidence 

1  Stra.  633.      to  charge  one  defendant,  he  cannot  be  a  witness  for 

Gilb.  Law  £v. 

^34*  On  this  principle  of  necessity  it  has  been  said,  that  in  infbnna- 

tions  on  the  stat.  15  Car.  a.  a^dnst  hunting  deer,  the  statates  of 
conventicles,  and  the  act  of  navigation,  the  informer  shall  be  a 
witness,  though  part  of  the  penalty  goes  to  him.  Gilb.  Law  Et.  132. 
The  only  case  which  supports  this  doctrine  is,  that  ofJemunft  ▼. 
lfaiiAey,3Mod.  114;  but  the  many  cases  collected  by  Mr.  J^Slm, 
in  his  note  on  Rts  v.  lUly^  1  Stra.  315,  fully  establish  the  contrary 
position.  In  addition  to  diese  may  be  mentioned,  the  case  nf  Rex 
T.  Btackmortf  1  Esp.  Cas.  95,  where  a  witness  was  r^ected  on  an 
information  (under  the  statute)  for  concealing  naval  stores,  as 
being  the  informer,  and  being  entitled  to  a  moiety  of  the  penalty; 
though  in  Ru  v.  Cok^  Peake's  Cas.  a  18,  Lord  Kenton  bela,  a  wit- 
ness standing  in  a  similar  situation  was  not  objectionable,  because 
he  had  no  absolute  right  to  the  penalty  vested  in  him,  as  the 
court  were  not  bound  to  inflict  a  pecuniary,  penalty.  So  in  pro- 
secutions on  the  Stat.  31  Geo.  3,  C437»  ^^^  eif>ortmg  machinety, 
and  on  stat.  33  Geo.  3,  c.  13,  for  seducing  artificers  to  go  out 
of  the  kingdom,  the  infonners  have  been  held  to  be  competent 
witnesses.  Rex  v.  Tta$dde^  3  Esp.  Cas.  68;  Rex  r.  Johum, 
AViJles,  435.  And  in  cases  of  rewards,  for  the  apprehension  of 
felons,  &c.  it  was  resolved  by  all  the  judges,  tbat  the  person 
apprehending,  being  entitled  to  the  reward,  did  not  disable  him 
from  being  a  witness.  Vide  Leach's  Cro.  Cas.  953,  note.  It 
should  be  observed,  that  most  of  the  statates  giving  rewards^  in 
sucu  cases,  were  repealed  by  the  stat.  58  Geo.  3^-c.  70. 

the 
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tbe  Others;  because  the  question,  as  to  his  liability,   Ch.  III.  1.3. 
must  wait  the  final  event  of  the  verdict,  and  the    Portia  mm 
jury  may^  of  their  own  knowledge,  have  further  in-        ^*^" 
formation  of  the  fact,  than  what  they  collect  from 
the  witnesses  in  court.     Thus  where  A.  and  B.  Raven  etal. 
being  jointly  sued  in  ai$iinqmt,  B.  pleaded  his  dis-  *:  ^uonin^  et 
chai^  under  a  commission  of  bankruptcy,  and  on  3  £sp.  cL . 
tbe  trial  proved  his  certificate;  Lord  Kenyon  held,  35iS.C. 
that  he  was  not. entitled  to  an  immediate  acquittal, 
but  that  the  plaintiff,  having  made  a  case  against  him, 
was  entitled  to  have  the  whole  case  submitted  to  the 
jury  at  the  same  time,  and  consequently,  he  could 
not  be  examined  as  a  witness  for  the  other  defendant. 

If  the  plaintiff,  in  his  declaration,  state  that  the  Uojdv.  Wil* 
defendant,  together  with  A.  B.  committed  a  trespass,  ^f°^»  ^^^ 
this  will  not  deprive  the  defendant  of  the  testimony  123.    Hill  9 
of  A.  B.  unless  evidence  be  given  of  his  having  ?1*""°^  ^^' 
been  concerned  in  the  fact,  and  that  process  had  issued 
against  him,  and  endeavours  used  to  serve  him  with  it. 

Other  cases,  which  at  first  sight  seem  to  expose  a      [  154  ] 
witness  to  this  objection  on  account  of  interest,  are 
taken  out  of  the  rule  by  a  counter  interest  in  him, 
as  where  his  interest  in  the  event  of  the  cause,  sup- 
ported by  his  evidence,  is  counteracted  by  an  equal 
or  greater  interest,  that  it  should  be  decided  other- 
wise; for  instance,  if  an  indictment  be  preferred  CaseofPeter* 
against  a  county  for  not  repairing  a  bridge,  and  boco'Bri^, 
the  only  question  be,  whether  it  is  in  repair  or  not?  ^j    *    ^^' 
men  of  the  county  are  good  witnesses ;  because  it  Gilb.  Law  £v. 
is  equally  desirable  to  every  man  that  the  bridge,  J^'  ^  j^j^^ 
for  convenience  of  passage,  should  be  repaired  when  bitants  of 
it  is  necessary ;  as  that  the  county  should  not  be  put  ^**»  ^  ^^ 
to  an  unnecessary  charge;  so  that  they  are  perfectly 
indifferent,  being  equally  concerned  in  both  sides  of 
the  question  (0).  . 

(•)  Bjr  Stat.  1  Anne,  st  1,  c.  18, 1. 13,  inhabitants  of  the  county 
lie  are  made  good  witnesses,  where  the  qodstion  is,  whether  private 
persons,  Ice.  an  obtiged  to  repair  f 

L  3  On 


Ch.  in.  s.  3.       On  the  same  principle,  the  acoeptDr  of  a  biH  off 

;-^^agg^       exchange  is  a  competent  witness  in  an  action-  agakmt 

"*^^^^        the  dvawer,  to  prove  that  he  had  no  eflSsots,  and 

Staphs  V,        thereby  prevent  the  necessity  of  notice  to  hiin  ^  for 

Okinesi  K.  B.   though,  by  supporting  tlie  action  against  Ae  drsweiv 

£4^     he  f  eUeves  himself  bom  an  aetion  ai  the  soit  of  di» 

1795,  MS.      holder,  he,  at  the  same  time,  giTes  an  action  against 

£sp.  332.        himself  at  the  suit  of  the  drawer,  in  which.  Ifke  evi^ 

[^55  ]     ^^^^^  b^  1^^  given  of  the  waat  of  coosideratioa 

Goodacre  v,     ^inU  .not  avail  him,  but  must  be  proved  by  another 

Peal^N.  p.     witness^     But  where  a  man  was  proved  to  be  a 

174-  partner  with  another,  against  whom  an-  action  was* 

brought,  it  was  holden  that  he  was  no  witness  to^ 

prove  that  the  gooda  were  sold  to  the  othier^  as  his 

servant,  and  on  his  sole  credit>  because  the  actibii> 

which  he  gave  against  himsdf,  was  comnterrailed  by 

a  greater  interest  in  getting  rid  of  a  moiety  ol  the 

costs  of  the  present  action,  to  whibh  h^  as  partner, 

Youngv.  Bair-  would  be  liable ;  but  this  interest  may  be  oemoved^ 

Oi5  \^^        ^'^^  ^^^  competency  restored,  by  a  release  from  his 

partner,  of  any  demand  he  may  have  upon  him  in 

consequence  of  the  venlict(j>). 

The 

(p)  In  a  subsequent  case  tbe  court  detenii2ned>  tfa&t  where  it 
apj^ears  die  witness  is  iDtexested  both  ways,  they  could  not  nicely 
weigh  on  which  side  his  interest  preponderated;  and  therefore  an 
endorser  of  a  promissory  note,  to  whom  the  dmwer  had  given 
money  to  take  it  up^wa»  held  to  be  a  comDetent  witn^s  for  the 
defendant  to  prove  it  paid,  being  either  liable  to  the  plaintiff  on 
the  note,  or  to  the  defendant  for  tbe  money  had  and  received. 

His  being  also  liable,  in  the  latter  case,  to  the  aMtainaarred  by  ^ 
action,  was  considered  as  making  no  (hfierence.  Birt  v.  Kershaw, 
a  £as^  458.  So  where  one  partner  drew  a  Inll  in  the  partnership 
fimi  to  the  order  of  the  firm,  and^afag  it  was  accepted-  by  tiw  dfr- 
fendant,  passed  it  to  the.plainti£f,  who  was  a  separate  creditor  of 
such  partner  for  his  separate  debt ;  it  was  held,  that  in  an  action 
ageinst  the  acceptor,  he  might  call'either  partner  to  diapsove  tbe 
authority  of  the  debtor  partner  tQ  give  the  joint  seourity,  and  that 
the  bankruptcy  of  the  debtor  partner  in  the  meantiiney  did  not 
vary  the  question  of  competency.  Bidley  v.  ^f)ky^,  isEasl^  175^ 
And  again  in  Bund  v.  Baeoii,.5'XVuinu  l63,ri(<vas  hpl^K  that  a  per- 
son who  had  guaranteed  the  pi^nient  of  a  bill  having,  beciaiM 
bankrupt,  whereby  he  was  dischvgpdfrom  the  biti»  wMiW>t  'woomr* 

petent 


Tli^  df^riderit  poKcy  6f  iM»  nri6  oif  hn^,  ii  to  pir^  Cb.  IIL  s.  3. 

f&At  {iV6se,  idicy  nec^8!«arily  hate  8  strotfg  bias  on  ^^^^^"^ 

^titt  nddtidtfy  fMoi'  Ykkti^  put  in  a'  iritiiafioii  whci^  2k/^ivi^AMtf 
th«lr  ittCiMst  may  indiiee  tiMsm  to  dbpartf  frott  tbti     Un^dai 
ton  A;  tfli*,  th6vefore,  a^  W6  sfew  in  tf  fbntteif  i^lanc^/      InUnu. 


itbet^'  Ae  inte/est  19  stric^  fenual^  arising  ^rotn  ^^  t  q|j|^  j^^ 
flMohfionr  M  whildb  diey  aj*e  plaeed,  attd  thiey  caniwit  £v.  123. 
W  itetiky  Mfieit^  or  kijnred  hjHk^  eteat  of  titie  'Groesv. 
catts^,  ie  do«»  aot  itpply  •    Of  Onti  nature^  is  the  cas6  ^^390!"' 
of  a  g;da#dian  in  soccagey  trho  may  be  examined  610!     [  156  ] 
the  behalf  of  his  ward  in  an  action  brought  by'  Goodtitle 
fam ' :  do  a  gvantee,  executor,  or  detig^,  wh«>  m  «.  wdford, 
merdy  athistee^  and  has  na  beneficial  iMei^st/may,  ^^  id9- 
ill!  oitfM  where  he  is  not  a  party  on  the  reeord/giye  JJ^'^^JJ^*' 
^dence  of  tfie  grant  to  bib  %  or,  in  support  of  the  365!  See  al^ 
will,  by  ]»^ilg  Ae  sanity  of  the  testator;  and  the  Bettidon  v. 
dn^onMancef  of  his  having  aeted  in  Iftfe  trust  liriB  Mt  ^^^'agd/ 
rignder  him  incompetent  >.    But  the  ease  of  a  guar-  snd  poM,- 15$: 
ditti' on  records  stands  on  a  very  different  ibttnda^  ^Hopldtuiv. 
tioB,  foi*  hfe  is  really  interested  in  th*  event  of  the'  ^^^  ^  ^^ 
sdity  bein^  liable  to  die  costs,  in  case  the  verdict  is 
alj^aihst  the  inftint  vtrhom  he  protects. 

Where  a  rieht  is  claimed  by  a  witness,  which  is  Penam  thmk- 
supposed  to  interest  him  in  the  event  of  a  caus^«  it  ^^^^^ 
flhotid  be  considered  befbfe  he  is  rejected  on  that  wkert  they  mt 
account,  Whtrther  it  b6  a  strict  legal  right,  of  one  *'^*'* 
etistihg  m^ety  itt  his  own  imagination ;  for  if  the 
hSMt  oifly  1)0  the  case^  it  does  not  deem  to  fall  within 

rt  by  fssflon  of  htar  liabili^  to  costs  in  an  action  on  the  bill. 
ivfaere  an  action  was  brougjht  against  the  acceptor  of  an 
acantaxtacdflttmn  Ufi,  the  Cottrt  of  Conmi6n  Pleat  held,  thar  tfa^ 
dmwer  wanot  swicneai  to  prov^  tUst  the  holder  took  the  bUl  en  aof 
u^ixioas  consideration,  and  tins  on  account  of  the  superior  interest 
he  bud  in  the  case  of  thd  a^ce^tor,  for  th^  holder,  it  was  Saitf, 
oodlditeofer  apjnst  him  only  ^mI  eontents  of  the  hill,  whereas 
Uieaoceptor  was  entitled  to  recover  against  him  both  the  amount 
of  tiie  bilf  and  all  dama^  he  mi^t 'sustain,  including  the  cbsb  o^ 
thr  a6tioA  agsfaist  himself.  TonH  v.  Btodke,  4Tannt.  464.  Fo/ 
oth^  instances,  where  a  witness  is  admitted  on  account  of  his 
iadiffereDce,  vkk  Digest  at  the  end  of  this  sectiim,  (B.)  5. 

L  4  the 


1^2  WITNESSES. 

Ch.  III.  8. 3.  the  rule ';  thus  it  has  been  said,  that  a  mere  tenant 
Penont  thM-  at  will  may  prove  livery  of  seisin  in  his  lessor,  for 
tf^  iiamctcei,  ^  interest  being  so  precarious  that  he  cannot  main* 
»— — —  tain  an  action  for  the  possession^  he  is  considered 
^  Hale  sap.  by  the  law  as  no  more  than  the  servant  or  bailiff  of 
Gilb.  Law  £v.  ^  freeholder.  This  instance  can  hardly  now  be 
134.  considered  as  an  authority,  further  than  toward  the 

establishment  of  the  general  principle,  that  the  wit- 
ness «hould  have  a  real  and  not  a  mere  ideal  in-. 
[  ^57  ]     ^f^^  before  he  is  rejected;  for  that  which  the  law 
formerly  considered  as  a  tenancy  at  wiU,  is  now, 
in  most  cases,  converted  into  a  tenancy  from  year 
to  year,  which  being -d  pennanent  interest*  is  noticed 
by  the  law ;  and,  therefore,  such  a  tenant  cannot  be 
*Doedem.      examined  in  support  of  his  landlord's  possession  * ; 
WiUbums         ^^  ^  defeat  the  action  by  showing  that  he,  and  not 
Cowp.6ai.      the  defendant  in  the  cause,  is  the  person  in-posses- 
*Doe  dem.      sion  ^  And  it  was  long  since  said^,  that  if  a  landlord 
W^Me"  ^^^  promised  another  person  a  lease  of  his  land 

5  Taunt.  183.  when  recovered,  such  person  could  not  be  a  witness; 
^PerTwisden,  for  this,  though  not  an  immediate  vested  interest, 
1  Mod.  ai.      ^^  nevertheless  a  right  which  might  be  enforced  in 

a  court  of  law  in  case  a  verdiot  should  be  procured 
on  his  evidence. 

In  these  cases,  the  Witness  himself  claimed  a  right; 
but  in  a  case  where  the  witness  thought  himself 
under  an  honorary  engagement  to  make  good  a  loss 

iu-rinffham  ^^  **  ^^'®  ^^^  repaired  by  the  event  of  the  cause, 
V.  GmDi^o^  though  he  knew  he  was  not  legally  bound  to  do  so, 
1  Stra.  139.  it  was  held  sufficient  to  reject  his  testimony  '.  Lord 
*  Pedenon  v.  C.  J.  Marufidd,  however,  in  a  late  case  which  came 
1  Oum  N  P  ^^^'^  ^^'  determined  that  this  honourable  feeling 
144.  of  the  witness  did  not  render  him  incompetent  \ 

Qfbuereti  oe-  Another  thing  to  be  observed  in  the  appUcalton  of 
5^2^*  this  rule  of  law  is,  that  th^  Interest  must  exist  at  the 
framed.  time  when  the  fact  which  the  witness  is  to  prove 

happened,  or  be  thrown  upon  him  afterwards  by 

.  operaUon 


W1TNBS8E9.  l^^ 

•pentioii  of  law,^  or  the  act  of  the  party  who  re-    Gh.  III.  s^  3. 
quires  his  testunony;  for  if  after  the  event  the  wit-     OfLuere$i 
ness  become  interested  by  his  own  act,  without  the    ^^"^'^ 
inleiference  or  consent  of  the  party  by  whom  he  is  Vide  Bent «. 
called,  such  subsequent  interest  will  not  render  him  ^Vi* 
incompetent.    tS  exception  to  the  general  rule  of  ^l^^']' 
law,  is  founded  on  true  principles  of  justice,  for 
otherwise  it  would  always  be  in  the  power  of  the 
yitnessy  and  oftentimes  in  that  of  the  adverse  party 
himself,  to  deprive  the  person  wanting  his  testimony 
of  the  benefit  of  it.    ThuSy  though  a  person  who 
knows  the  circumstances  of  a  cause,  lay  a  wager  as 
to  the  event  of  it  %  or  a  prosecutor  lay  a  wager*  >  Barlow  v. 
that  he  shall  convict  a  defendant  *,  neither  the  indi-  Y^^^*  ^^' 
vidual  in  the  one  case>  nor  the  public  in  the  other,  aj^J^^  -pox 
will  be  deprived  of  the  right  which  they  previously  had  1  Stnu  652. ' 
to  the  testimony  of  the  person  so  interesting  himself. 

Not  only  must  the  interest  exist  at  the  time  of  OflTUereti 
the  transaction,  but  it  must  continue  to  the  time  of  ^xh^^^^ 
the  trial ;  and,  therefore,  when  a  witness  is  interested  IhaL 
by  being  answerable  to  one  of  the  parties;  or  will 
have  a  demand  on  that  party  in  case  the  cause  be 
unsuccessful ;  a  release  from  the  party  to  the  wit- 
ness, or  firom  the  witness  to  the  party,  as  the  case 
may  require,  by  taking  away  his  interest,  restores 
his  competency ;  and,  in  these  cases,  if  tlie  party  who 
wishes  to  call  the  witness  tender  a  release  to  him, 
and  he  refuse  to  accept  it;  or  the  witness  having  a  Gooddtle 
claim  tender  a  release  on  his  part,  which  is  refused,  f ^i^!^ 
he  may  be  examined  as  a  witness ;  for  neither  the  Dougl.  139. 
witness  himself,  nor  the  party  in  the  cause,  can  ex-  B«nt».  Baker, 
elude  his  testimony,  by  an  objection  on  accoimt      r  ^Iq  1 
of  his  interest^  when  that  interest  haa  in  truth  been 

removed  (q). 

I  shall 

{q)  In  the  case  of  CroodHUe  dem.  Fowler-  v.  Wdford^  a  person 
who  was  devisee  of  a  reversion  in  copyhold  premises  was  called 
to  substantiate  the  will,  by  proving  the  banitv  of  the  testator,  he 

had 


Gh.  IILsv  3.        I  Ahail  coMltKf^  this  ET^tioA  by  oMe^Hrij^  tlmt 
^<<|^bM^AS#     Bi^  ti^bo  ii»  interests  in  the  eVdiM  <4  ^ftwty  dl^obi' 
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had  sutT^ndei^  hi^  rtiversion  to  the  Ude  of  thd  lieft  at  la^,  W 
die  h«ir  had  refused  to  aocepc  k,  yet  the  conn  heM  htai  to  be  « 
competent  witness;  and  Mr.  Justice  AMiunt  said»  ^  every  ob- 
jectioii  of  interest  proceeds  on  the  presumption  that  it  may  bias 
the  mmd  of  the  witness;  but  that  presumption  is  liakctti  awaybt 
proof  of  his  having  done  all  in  his  power  to  get  rid  of  his  iBteresC 

But  in  HoWatt  dem.  Amiey  v.  Dowmgf  9  Stra.  I'aSdy^^^^f'' 
anduity  of  aoi.  per  annum  was  g^en  by  wfll  to  EUtaioAy  the  wifr 
of  John  Hales,  for  life,  to  her  separate  use ;  and  also  a  legacy  of  10/. 
^ch  to  Jakn  Hakx  and  his  wife,  to  which  will  Johi  Halisvna  a  sub- 
scribing witness;  the  Court  of  Kmg's  Bench  heM  iisfct  «oiiM  not 
be  a  witness^  though  the  devisee  had  tendered  the  two  legacies  of 
ioL  each.  The  chief  justice,  in  delivering  the  resolution  of  thd' 
GOOr^said^^'If  thetendeirwodldbe  equalto  paytnett^  of  tfaetW 
money  le^ides^  as  it  is  not;  yet  the  annuity  charx|Bd  upon  the 
estate  devised,  would  stiH  subsist:  and  further  he  observed,  tliat 
the  true  time  forasceitalniif  hift  Cf'MN6i%  was  the  tinie  Of  allieita^ 
.tioo,  and  if  then  interested  he  couhl  not  afterwards  be'a  witiias-'' 

iM^'lHah^eid,  in  deKtViring  tUe'opinion  of  tft^  coMy-iA  tn^' 
km  V.  Chetwiyndy  1  Burr. -4 17,  tec.  commented  mudi  at  Ito^  q** 
the  word  credible,  as  applied  to  witnesses  in  the  statute  of  frauds, 
oh^^eH  thed^d^On  of  the  court,  ih  tha  hist  case,  in  som^ittMur^' 
pfocaeded'9  and  observedy  **  that  the  word  ^^'  nev^  used  ai' 
synonymous  to  comxtent;  but  when  applied,  it  presupposes  the 
evidcfnei^  giVi6h.  AfUr  the  coinpeteOce  of  a  witAeis  is'  allove^, 
tbecomiBeMtion  of  hisr  d^diUli^  aftoeir,  aad  not  tiefbre;  taai' 
the  only  consideration,  in  deternuning  his  competency,  ^£1^^  ^ 
i^hether  he  was  competent*  at  the  time  of  Ait  exanHnahdn  1r  His 
lardshifrsftidi'*  that  the  ded^i^n  olthiB  doi^ih  that  ctiit  wdit' 
rather  upon  the  particular  drcufflstanoes  of  it,-  than  upon  the 
gbneral  proposition,  and  that  as  to  the  annuity  there  was  no  re- 
lease There' <<6ttl« be  no  payn&e^  of  tender'mW6tit  the  vttxt^ 
siiien  of  a  cputt  Of  iusrioe^  M»ase  the  Vakie  depended  u^b 
uncertain  estimation,  but  no  attempt  had  been  there  made  towards 
playing  crt teuderiii^  thef ^doeof  tne  anotdty.''  It  is  impossible 
to  convey,  by  any  irt)rid^ent  of  thecase  of  (ftstftom  v.  ChOmfidy 
the  substance  even  of  the  veiy  elaborate  and  elegant  judgment 
prtmouAced  by  Lord  Ma^^ld  on  that  oecasioA;  and  the  question 
un  madft  hatmg  been  settled  by  IMdatitB  iutoiftrenee,  in  oqds^- 
quence  of  the  decision  in  Anstey  v.  xXanmi^i  it  becomes  unneces- 
sary to  state  thecase  at  length. 

For  by  staft.  95  Ceo.  ^  o«  6,  it  ia  ettnctod, 

r.  That  any  beneficial  devise,  legacy,  estate,  interest,  0IH  or 
i^f^[k]ixitmeht,  oliade  to  aiiy  person  being  a  wiiiiesS|  after  x 
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sistent  with  his  interest;  for  if  the  evidence  he  is  to  Ch.  III.  s. 3. 
give  be  contrary  to  his  interest,  he  is  the  best     Agqmithis 

possible  witness  that  can  be  called,  and  no  objection  '^ 


can  be  made  to  him  by  the  party  in  the  cause '.    In      r  161  1 

this  casei  however,  he  mi^t  formerly  have  objected  >  Oxenden  v. 

to  be  examined,  because  his  evidence  might  subject  ^^^^*  ^^^ 
him  to  future  inconvenience ;  but  of  this  hereafter. 

175a,  to  any  wfll  or  codidly  shall  be  void,  and  sucb  peraon  shall  be 

admitted  as  a  witness. 


3.  That  any  creditor  attesting  any  will  or  codicil,  made  or  to  be 
made,  by  which  his  debt  is  chained  upon  land,  shal^  be  admitted  as 
1  wkaess  to  the  execution  of  sooh  will  or  codknl,  notwHhBtanding 
sodichaige. 

3.  That  any  person  who  had  attested,  or  who  should  attest  any 
win  or  co<ficil,  to  whom  any  legacy  or  bequest  was  or  should  l>e 
grren,  baring  been  paid  or  released,  or  upon  tender  made  having 
raAised  to  accept  snch  legacy  or  bequest,  sheuld  b«' admitted  as  a 
wjuress  to  the  execution  of  such  will  or  oodiciL 

4.  That  any  legatee,  having  attested,  or  who  should  attest  a  will 
or  ctMficO,  and  winy  should  have  diedin  the  life-time  of  tiie  testator, 
or  befom  he  faaii  reetfived  ^  i^eMsed^his  legacy,  sbbuld  be  deemed 
« legilwittietsi  U>  sttcbwiU  or 


After  which  there  is  a  proviso,  that  the  credit  of  ever^  such 
witness  in  any  of'thccsises  before  nientione<!f,  shaff  be  subject  to 
tk»oaa«defatidii  of  the  court  and  jtiry  before^hei^  he  Mi  be^ 
eiaaited^or  tbe  C0«rt»of  equity  in  which  his.>tealiiiM»oy>shall  ber 
loade  use  of, in  like  manner  as  the  qrectit  of.  witnesses inall  other. 
cases  ought  to  be  considered  of  and  determined. 

In  BetHtoitv.  Bhmiey^  13'  East,  350,  one'  of  tii^  subscribing 
n^diesses  to  the  will  was  the  wife  of  000  of  the  eaeentort  who  hw 
proved  thei  will  and  acted  under  it:  An  issue  was.  diieoted  to  try 
the  sanity  of  the  testator,  and  a  case  being  saved,  it  appeared  that . 
the  witness's  huslxind  took  no  beneficial  interest  under  the  will; 
cewhiefa  the  court  held,  that  she  vras  a  crediMe  witness' within  the 
statute  of  frandi^  and  a  cottipetem  witness  on-  the  trial.  Tb» 
ahuvestaLof  a6Geo«a^doefl  not  a||)enff  to  bav^  been  adiwitod 
to  in  the  argument. 


:1 


I 


(    156    ) 


DIGEST  OF  CASES, 


Afi    TO    THE    INTEREST    OF   WITNESSES. 


(A.)  In  what  Cases  Corporators  and  others  are 
Witnesses  on  public  Questions. 

Ch.  III.  t.  3.        THE  g^nenJ  rule  ds  to  thla  is,  I  believe,  correctly  stated  in  the 

Corporators      precedingsection ;  and  it  was  well  observed  by  Scrqggs^ C.  J.  3 !«▼• 

oad  others  on    331,  that  it  cannotlie  a  general  rule  that  members  of  corportdons 

oii^/ic         giuji  \^  admitted  or  refused  to  be  witnesses  in  actions  for  or 

^'*'^"'''       agidnst  the  corporation,  but  every  case  shall  stand  upon  its  own 

"    circumstances;  to  wit,  whether  their  interest  be  so  valuable,  is 

it  can  be  presumed  it  may  occasion  partiality  in  them,  or  not; 

with  this  preliminary  observation,  I  shall  refer  to  a  few  of  the 

ancient  cases^  and  most  of  the  more  modem  ones. 

I.  In  the  case  of  the  Qorporation  of  London  for  water>bailage, 
I  Ventr.  351,  an  action,  being  brou^t  by  the  mayor. and  com- 
monalty of  London,  for  tonnage  on  wine  imported  by  the  defend- 
ant ;  freemen  of  London  were  offered  as  witnesses  for  the  plainr 
tiffs ;  and  on  objection  being  taken  to  them  by  the  defendant*! 
counsel,  because  diey  were  parties  (the  common^ty  comprehend- 
ing all  the  freemen),  and  likewise  interested,  Seroggt^  Dolben^ 
and  Re^^mondf  were  of  opinion  that  they  were  witnesses;  Iwt 
r  162  1  -^o**^  J-  ^^^  ^  A  contrary  opinion;  and  the  plaintiff^s  coansd, 
having  other  witnesses,  did  not  examine  them.  But  in  another 
case,  where  the  question  as  to  right  of  the  city  to  toll  on  coab 
came  in  question,  it  appearing  that  the  mayor  and  sherift  bad 
the  toll  for  the  corporation  at  large,  and  that  no  individual  citizen 
was  benefited  by  it,  the  freemen  were  held  good  witnesses. 
Bex  V.  Mi^fOTj  Sfc.  of  Londony  a  Lev.  231.  And  so  in  the  case  of 
Kmg  v.  CarpetUer^  a  Show.  47,  all  the  judges,  except  Joiks,  held 
them  good  witnesses  in  such  cases. 

a.  Upon  a  trial  at  bar,  of  an  issue  directed  out  of  Chanceiyi 
whether  all  the  manor  of  S.  H.  was  within  the  county  of  Staf- 
ford f  exception  was  taken  to  some  of  the  witnesses,  who  were 
called  10  prove  the  manor-house  within  the  county  of  Salop,  be- 
cause they  were  of  that  county  themselves ;  but  it  was  ruled  that 
any  person  of  the  county,  if  he  was  not  within  the  huadred  where 

the 


^  numof  was,  mig)it  be  a  witness:  for  as  to  the  county  taxes,  Ch.  III.  s.  ^ 
erety  hondred  pays  its  proportion ;  but  as  to  hundreds,  there  are  Corporaton 
particdar  charges.  But  it  being  afterwards  proved  that  there  was  ima€iherf9n 
a  general  tax  in  each  county,  for  maintenance  of  the  suit,  no  one 
who  was  charged  thereto,  was  pennitted  to  be  a  witness.  The 
Comfy  if  Sdop  v.  the  County  of  Stcfiordj  1  Sid.  193.  By  sUt. 
8  Geo.  S,  c.  16,  s.  15,  hundredors  are  made  witnesses  for  the  hun- 
dred in  actions  against  them ;  on  the  statute  of  Aue  and  cfy^  and  by 
ttat.  1  Anne,  st.  l,  c.  I8,  s.  l^  inhabitants  of  aiiy  county,  din* 
lioo,  8cc.  are  made  good  witnesses  in  indictments  for  not  re- 
psinng  Artdlget,  where  the  t^uestion  is,  whether  the  county,  &c. 
or  a  private  person  is  liable  to  repair  ?  Surveyors  of  the  high- 
ways in  all  cases  relative  to  the  execution  of  the  highway  act,  and 
inhabitants  on  triab  for  offences  committed  against  it,  are  made 
witnesses  by  the  express  provisions  of  the  statute.  Vide  stat.  13 
Geo.  3,  c.  78,  s.  69.  77.  The  like  provision  is  made  in  the  case 
of  inhabitants  as  to  offences  committed  against  the  general  turn- 
pikeact  Vide  13  Geo.  3,  c.  84,  s.  74.  By  stat.  3  &  4  W.  &  M. 
c.  11,  in  all  actions  to  be  brought  in  the  courts  of  Westminster, 
or  at  the  assizes,  for  money  mis-spent  by  chutvhwardens,  the  evi« 
dence  of  parishioners,  other  than  such  as  receive  alms,  shall  be|  taken 
and  admitted;  and  by  stat.  TJ  Geo.  3,  c.  99,  parishioners  are 
nadeoRnpetent  witnesses  in  all  cases  where  penalties  not  exceed- 
ing %>L  are  given  to  the  parish ;  and  lastly,  by  stat.  54  Geo.  3, 
c.  170,  s.  9,  it  is  enacted,  that  no  inhabitant  or  person  rated  or 
liable  to  any  rates,  or  cesses  of  any  district,  parish,  township  or 
bamlet,  or  wholly  or  in  part  maintained  or  supportedthereby,  or 
holding  or  exercising  any  office  thereof  or  therein,  shall  before  any 
court  or  peison  or  persons  whatsoever,  be  deemed  or  taken  to  be 
by  reason  thereof  an  incompetent  witness  for  or  against  such  dis- 
toAy  parish,  township  or  hamlet,  in  any  manner  relating  to  such 
ntes  or  cesses,  or  to  the  boundary  between  such  district,  &c.  and 
any  adjoining  district,  fcc.  or  to  any  order  of  removal  to  or  frdm 
nch  ^strict,  ftck  or  concerning  any  bastards  chargeable  or  likely 
to  become  chargeable,  &c.  to  such  district,  &c.  or  to  the  recovery 
of  any  sum  or  sums  of  money  for  the  charges  and  maintenance  of 
such  bastards,  or  to  the  election  or  appdntment  of  any  officer  or 
officers  of  any  9uch  district,  &c.  any  law,  Itc.  to  the  oontraiy  in 
•nywise  notwithstanding. 

3.  Before  the  making  of  the  above  statutes,  it  was  held,  th^rat 
comnmnlaw,  where  a  person  11  hot  ratedy  though  rateable,  be  i»  a 
^toess.    Coje  hefore  Burland^  B.  at  SaUdnny^  died  4  T.  Rep. », 

4-  On  an  appeal  agpunst  a  poor  rate,  because  certain  persons 
^ere  not  rated;  that  a  parisl^oner,  who  was  liable  to  be  reted^ 

but 


f^B  WITNESSES. 

Ch.  III.  8. 3*    but  aot  io  fact  ntctd,  was  a  ooQipettot  wkness  to  prove  ihe  mte« 

Oxyaraton     abilitjr  0f  the  peisoas  oiaitteiL    Eer  v.  Prtntet^  4  T.  Aep.  17. 

miothmon        5.  ^  that  an  inhabitant,  who  was  aot  rated,  was  a  comfietfat 

(P^^i-^      witness  oa  an  appeal  between  his  own  paah  and  aaotheT;,  J2e# 

^^^^^      v.J^/&Z«w^,6T,  Kep.157;  thon^ieftoutof  the  rajtelbr 

the  mere  purpose  of  piaUng  faun  a  witness.  Ru  v»  bihMtmuU  qf 

Kktffardy  2  East,  559.    But  where  his  son  was  rated  lor  4he  pn>- 

pevty  held  by  him  he  was  deemed  incompetent.  JRcjr  v.  Kiffirijf, 

loEast^aga. 

6,  So  such  person  was  conaidered  a  good  witness  to  extend  the 
bonndaiy  of  his  parish,  on  a  question  as  to  the  line  of  boundary 
between  two  adjoining  parishes.  Deacon  v.  Cooke,  Taunton  Spr. 
Af  siz.  1789»  cited  Ibid.  562. 3ince  the  passing  of  the  last  statute  it 
has  been  holden,  that  on  a  question  whether  certain  leads  be* 
longed  to  ap  individual  or  to  certain  trustees  in  aid  of  the  poor 
ratesyiahabitants  were  admissible  witoessee.  MeredUh  v.  Oifym, 
6Prioe^a46. 

^.  In/trespass,  the  plaintiff  claiwied  as  leasee  of  the  corpora* 
t^  of  JUiigston,  who  as  lords  of  the  manor  had  approved  the 
land  in  questjoiv  and  it  was  ruled  that  a  freeman  could  not  he  a 
Ifi^oess  lo  prove  sufficiency  of  common  left,  because  the  rent 
m^st  he  refierved  (q  th^  use  pf  tha  coipoiation.  Burton  v.  JBtn^ 
5T.Bep.^74* 

Bf  Tl^e  fu^atiou  bcii^  whether  the  phiintiff  was  entitled  to  be 
plpetei  9qmmpiMX>uQqyivman  of  Appleby?  the  defendai^t  atr 
tmpM  P>  disq^ialify  hiov  by  iietting  up  two.qnaJifications  whidi 
h^  UA^^Xt  1^  A  burg^  Upnre,  find  being  an  inhabitant;  and 
tp  provfftMiy  cMIed  one  who  was  an  inhabitant,  bi^t  who  had  not 
a  hufgngf^  ^mre.  It  was  ol^jected  tha^  he  was  no  witness  to 
nayrpiw  the  ijgbt,  and  oonfine  it  to  burgaga  tenants  and  inhahiunts, 
having  Qoe  of  the9f».  faalifica;tions  himself,  wl  therefore  so  £u 
interested^  as  he  wp^neaier  the  lijgbthe  setupthi^  other  persons. 

[  163  ]       6^  ^  <^**^  *Aid>  ^^  ^^  ^  necessity  of  allowing  such  people 
in  a  questipii  of  this  aature,  sipce  they  must  best  know  the  rigfat ; 
hesides  he  was  in  effect  a  witness  against  himself,  by  sayio& 
»  thougf)  f  am  ^  inhabitant  yet  I  have  no  ri^^t  to  be  chosen,  he- 

^luse  I  have  pot  a  buigf^  tenure,    Steterumi  v.  iVmuoa,  I  Stnt 
503;  ^  LardlUym.  135%  S* C 

9.  Upon  infonnation,  in  nature  of  gm  eJomimCe,  the.  question 
«n  which  the  defendant's  title  timied  was,  whether  the  fonner 
Roayor  had  a  riglM^  to  name  two  elisors  to  retuia  a  juiy,  if  the 
|pw])»c)er1^  who  n^glbt  nominate  one,  was  absent  or  refused?  The 
Ascond  eSsor  nominated  by  the  mayor  was  called  as  a  ^tness, 
j$od  \t  was  oljeeted  to  his  competency,  that  be  having  acted 

under 
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Inly^  mf*m  for  now  jbvUy  tbp  court  Atought  i(  went  m^r  t9    amf  «tfAcrtOM 
hi9<7e4M^9P4#[V<»^»«()W  trial.    A^f  v.  viJMMM»  3  3tnL  Kiag.        imMie 

}^  ftAJt  w  Itifi  ica«f  of  tU  (CsPfqilW  eT  C^^  Quertiaw. 

•ari,  Doif^  gQ(|i  view  «ff  ^p^im^  FW  brought  Vjr  •  QB^wnMW  — — — 
OD  a  custom,  a  stnuiger  who  had  acted  in  defiance  of  the  custom 
was  held  to  be  an  inooQipetent  witness. 

11.  On  the  trial  of  an  issue  taken  on  the  return  to  a  mandamui 
to  admit  a  man  to  his  fr^om,  as  the  eldest  son  of  a  freeman,  the 
^dber  was  held  to  be  a  good  witness  to  prove  the  custom  for  sons 

laj.  ^  r*  flqififi  m$  ArAer,  at  Cvi*.  per  ;^|c.  jq.  J.  Bui. 
1^'  Pj  2fftfc  *e  S»»«**»  >Wgi  fv)»fither  the  ^enf^PVits  M  f» 
q|^  tq  bfp  ir^eineo,  jthoi^  a^  I^PiW^  ^«rf|  Yi^  fom^ops  bo- 
}mm^i^^^^^»  y^ta^al4ennw  wa^  p^rgiii^lo  ^ji^ 
them  not  freemen,  i<<97»M>fri^<iteff^«iA|(</9M^^ 

ll,^}f^m^^^i^ii^iP9fipcf^}^^  [  164  ] 

fiBouMftent  when  diffaiLFM*hiBiid-  as  jrhere  the  comnanv  of  Sadler's 
haHufat'debt  on  fffTtftfr  1  Jac*  c.  27.  "irwT^ff  a  man.  to  recoFer  a 

fiyftknr^  for  4«iiUi«  4^441e9  wsfijQ&cieplyj  0^*^  ^^«  ^nipwjr 

bdi^  disfiranchised,  and  declaring  on  ^  t^^tre^  ^t  ijt^y  \ifi(L 
m  mFmmfi  »f  W^g  iV»UiMf  ^ew  **Pi««4  V   Fitnesses. 

Si#^  ftwww  ?-  *w%  e  M04.  i65f  5«^  ^t^w  »  <www 

|i^  (^  he  ^isfap<il»H>  ^  P¥^»  H>;i^  ^  >Pfl  lYM  qft 
ioqp^fpf^ ^  ^enif  ft0thi|«  qf  the  diafiryiyjiiflpffWPt^  Po^,)-  P* 
^^'PB  »p^  penyt  ipift  to  b#  eTayniftfn^,    J^rflw^  y.  P(vpprq^  ^ 
XMdon,  11  Mod.  335. 

Mr  pl^  %p:¥8cq]?IJiOAof  9 1%|^  of  copupctq,  98  «(|f^iwtepai\t  to 
|i(9|KWP«^4-i  ^-  wl)0  b^s  a  w^  bqnie,  is  a  gpp4  Mril^e^^; 
k^^it  ^  pk^^n^  by  cqstgpi^  11^  appur^ejiaftt  to  9U  bPU3.es  «ini- 
iif  mji^t  9f  ^.,  JB.  would  i^]^  be  i^?ritoWi  b^^u9«  the  record 
rqpMi  m  4WP  <W«^  b^  eyi4wcp  of  )ha  right.  Bui.  N.  P»  ^B^. 
Vj^  AlA^.  X.  |*fl*»I»flt  AV9^'  ^  ^We  W  W?^op  on  tfce 
casewaf  Ifoifjgol^  by  a  ca»ww«r  PtoWWWi  »  |Ve«criptiYe  rif^t, 
Vmi^lip  pwi^ir  qf  ^j^ivui  M  6V  WJ  i^JWriijj  bis  feoces, 
^ti^WiJW^W^  W*^  *^  W*  W^k?  tt>  a#cb  ip^iav*?  it 
W  )f(M  tt^  9tl)ffr  i^owm«Hm  <5«4d  i^Q^  ^  wil;nes|s^9,^  l)^caw«0 
teffM^iii^lifff  s(^h  a  %l)9if7  ^j  iACre?s^4  tbe  iralue  of  tbo 

common. 
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Ch.III  1.3.    common.    AnKcmh  v.  Skwt^  1  Taunt.  361.    So  whefean  i9M6 

StromUi  mid     ^^^^^^  directed  to  tiy  whether  the  inhabitants  of  A,  were  inunenxH 

AgaUi,        rially  bound  to  repair  a  chapel,  the  owner  of  the  inheritance  is  not 

-^—^^-""^^^    a  competent  witnesa,  although  he  has  leased  his  estate  and  is  not 

rated,  for  he  has  an  interest  in  dischai^ging  the  inheritance  fitim  s 
permanent  burthen.     EMode$  t.  AmuDorth,  1  B.  &  A.  O7. 


(B.) .  Servants  and  Agents. 

1 .  A  Bakkeb's  clerk,  having  paid  more  than  was  due  on  m  biU^ 
was  held  a  good  witness  in  an  action  brought  by  the  banker  to 
recover  back  the  surplus;  and  this  from  necemly.  Martin  v. 
Hontlf  2  Stra.  647.  So  where  a  perM>n  generally  intrusted  his  son 
to  receiTe  money  for  him,  who  did  so,  and  delivered  it  to  the 
defendant;  in  an  action  of  trover  to  recover  it,  the  son  was  held 
a  good  witness.    Anoi^fmouSy  Salk.  aSQ. 

9.  The  plaintiff's  servant  having  given  money  of  his  master's 
to  the  defendant  for  iUegsl  insurances  in  the  lottery,  was  admitted 
a  witness  for  his  master,  omhemgrdeoiedbjfkim.  Note,  this  was 
not  the  case  of  an  ordinary  transaction  in  business,  and  therefore 
the  release  appears  to  have  been  necessary  to  mske  him  a  vritness. 
Clarke  y,  Skee,  Cowp.  igg. 
[  165  ]  3.  J.  sells  goods  to  fi.  and  afterwards  C.  deshies  D.  to  pay  A. 

and  promises  to  repay  him.  D.  pays  A,  and  afterwards  B.  allows 
the  money  to  D.  in  account.  In  an  action  against  C,  B.  was 
called  to  prove  the  account,  (it  amounting  to  payment)^  and  it  was 
objected  that  the  contract  being  originally  only  between  A.  and  B^ 
B,  was  still  liable  to  A.  and  was  therefore  swearing  to  diacfanijga 
himself;  but  the  chief  justice  said,  he  would  allow  him  to  be  a 
witness  to  prove  the  payment  as  a  servant  to  C.  Broasuon  v. 
Avery,  1  Stra.  506. 

4.  A  factor,  who  was  to  have  a  poundage,  acecrdbig  fo  the 
amount  of  the  tale,  was  held  a  good  witness  to  prove  the  oontnu^ 

^  in  an  action  by  his  principal.    Dixon  v.  Cooper,  3  Mnis.40.    And» 

in  like  manner,  a  factor,  who  was  to  have  all  above  a  certain  som, 

was  admitted  to  prove  a  contract  above  that  sum,  by  Bieatk  and 

Booke,  J.  (dissent.  £yrr,  C.  J.)  for  this  was  stiU  in  the  ordinaiy 

'  course  of  business.    Bei^amtn  v.  Porteut,  2  H.  Black.  590. 

5.  A.  having  received  mcmey  as  for  the  use  elf  B.  was  admitted^ 
in' an  action  by  B.  for  the  money,  to  prove  that  he  was  agent; 
not  on  the  ground  of  necessity,  but  because  he  stood  indiflSerent 
in  point  of  interest  between  the  parties,  being  yable  efehei:  to 
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pay  the  money  received  to  the  phdntiffy  or  to  refiind  it  to  the  de-    Ch.  III.  s.  3; 
feodant.    lUkrton  v.  Atfunum^  7  T.  Rep.  480.    So  the  captain     Strvantt  and 
of  an  IttdiamaDy  having  borrowed  money  of  the  plaintiff,  was         Agents, 
permitted  to  prove  it  borrowed  for  the  use  of  the  ship,  in  an  action  ■ 

against  the  ownerS|^  on  the  principle  that  he  was  indifferent  be- 
tween the  parties,  being  in  all  events  answerable  to  one  or  tlie 
other.  Evam  v.  WUUanUy  7  T.  Rep.  481,  note  (c).  So  the 
master  of  a  ship  for  which  the  plaintiff  had  supplied  provisions, 
was  admitted  to  prove  that  the  defendant  was  liable  as  being, 
owner.  Biwaroft  v.  Bamty  Sitt.  at  Guildhall,  after  Hil.  T.  180a, 
cor.  Xe  BlanCy  J.  MS.  And  where  an  endorser  of  a  note  had 
received  money  from  the  drawer  to  take  it  up,  it  was  held  that  he 
was  competent  to  prove,  in  an  action  ageinst  the  drawer  by  an 
endorsee,  that  he  bad  satisfied  the  note,  being  either  liable  to  the 
plaintiff  on  the  note,  if  the  action  were  defeated,  or  to  the  de- 
fendant for  money  had  and  received,  if  the  action  succeeded. 
iirt  V.  EtTMhatDj  2  East,  458.  But  where  a.  bill  was  accepted 
for  the  accommodation  of  the  drawer,  the  Court  of  Commpn 
Pleas  held  that  he  was  not  a  competent  witness  to  prove  it  ,U8U- 
rioos,  having  a  greater  interest  to  defeat  the  action  on  account  of 
the  costs  he  would  be  liable  to  pay  the  acceptor,  than  to  support . 
it,  whereby  he  would  be  liable  to  the  bill  without  ^costs.  Jopies  v. 
Bpoo^  4  Taunt.  464.     Ttde  ante,  150,  note  (p). 

6.  J.  delivered  South  Sea  bonds  tp  JB.  irom  whom  they  were 
stden:  when  presented  for  payment  of  the  interest,  they  were 
stopped  by  C,  (a  derk),  agpdnst  whom  D.  the  holder,  brought 
trover,  which  the  company  defended,  on  having  a  bpnd  of  in- 
demoity  fimn  jB.  This  bond  prevented  B.  from  being  examined 
as  a  witness  in  the  action  against  C.    Ball  v.  Bo$tock,  1  Stra.  575. 

Bat  A.  having  afterwards  brought  trover  against  D.,  B.  was 
held  a  good  witness  in  such  action.    Ibid. 

7.  In  an  action  brought  against  the  master  for  an  injury,  by  tlie 
negligence  of  the  servant,  he  is  not  a  witness  for  his  master  until 
released.     Therefore  a  bailiff,  to  whom  a  warrant  is  directed, 

caQDot  be  examined  fqr  the  sheriff  in  an  action  for  escape.  Pavell       L  ^  ^^  J 

T.  Hord,  1  Stra.  650 ;  3  Jx>rd  Raym.  141 1,    Nor  a  servant,  whose  • 

business  it  is  to  take  care  of  the  pipes  of  the  New  River  Company, 

tbrougb  a  defect  of  which  the  plaintiff  met  with  an  accident. 

Green  v.  New  River  Company,  4  T.  Rep.  589.     But  if  the  master 

release  the  servant  in  such  case,  he  is  a  good  witness.    Jervi$  v, 

Biafe$,  a  Stra.  1083. 

8.  So  in  an  action  for  sinking  a  barge,  on  board  of  which  the 
plaintiff  had  a  cargo  of  dorn,  the  master  is  a  good  witness  when 
released  by  the  plaintiff.  SpUtif  v.  Bowens,  Peake's  N.  P.  Cas.  53. 

M  9-  B»*t 
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Ch.  III.  t.  3«        9-  S"^  without  fucib  idease  he  b  not;  and,  in  hke  manniery in 

Servanti  and     ^  iction  on  a  poli6y  on  goods,  on  board  a  ship,  the  master  and 

AgentB,         owner  was  held  not  a  competent  witness  to  prore  the  ship  aea- 

■  r      I  .    worthy^  without  a  feleate  by  the  pkuntifft    RoUieroe  r.  ISffoni 

PeAke's  N.  P.  Cases,  84.    Fog  r.  Ludungtam,  IK  note. 

10.  So  in  an  actkn  on  a  policy  of  insurance)  nataog  a  loss  by 
thb  baitatry  of  the  master,  he  cannot  be  a  witness  for  die  undef* 
wrilen  to  )pn>Te  ibe  deviation  made  with  the  consent  of  dM 
«wiMI^>  tmlefen  reless^  by  the dafendaAt ;  fbtif  <li«  plaintiff  sac^ 
eS^  Ob  hib  bifratfy)  ho  ii  atiswenbto  ti6  the  laMleTwritevs. 
nmupwn  ^.  BM^  1 1^.  Cas.  339* 

11.  A  servant  for  beatidg  whom  hfe  master  hssbyoii^t>«spnB0| 
mkf  be  a  witness  to  prove  tkb  bsalitig.  DBdir,  ffiHnfAigi  1  dtn. 
MS,  hnd  LMt  V.  lig^  b  Stm.  944^  eilnlHliy  to  HmtUy  t.  WiM* 
1itm$6, 1  fitnu  414^  which  is  t>v«i'-iiiled|  aAd,  1ft  ike  ttsimeri  ilie 
pfaihi^da«^^;bt«i'  being  tediuied^  It  a  good  wtaMit  to  pHfrb  «h* 
tedilctlMi,  Oock  t.  Wor^kim^  ft  StrtL  1054$  hUt  rtM  ^Uutcft  ^ka 
eWdeiMe  of  b  phMnisA  Of  ttmrtiage  to  inereiitelhe  dlUMgds. 

IS.  Oh  an  Mbnnatitfki  fyt  ieftporting  tMit  ftbih  n  towntty  in 
wbfieh  ^di«9)r  Wef^  grown,  contrary  to  the  iMA  of  nav^Mlhii,  thfb  de*- 
fekidimt  callted  the  ttmft^e  of  tfa«  bhip^  but  hi^ «vid^Me  wns  t«*- 
jecM,  thon^  thare  had  h^en  m  itefofmation  t^l^iist  ^  tiap, 
because  by  the  statttfee  9t  ii  forfeited,  and  he  w(mld  ht  Answeftible 
bver  tb  ^e  oimeit.  FMi*  v.  ^kiion,  Bunb.  140.  Iti  like  mto- 
taet-,  in  ah  inforteafifoS  for  importilkg  iMfia  trills,  tte)feSMerof  tfaa 
ihip  ims  r6jo6ted,  because  he  being  an  abefttor,  #6uWl  be  liable  to 
a peiiAlty  bf  5(M>/.    Bickiont.  8mdfi>rth,  dted  lb. 

So  ih  ah  ihfomrttita  for  importing  brandy  ih  unsbsble  cks&x  tho 
mastet-  6f  the  ship  Was  tejected,  beSkig liable  to  apenalty  of  lOo^ 
for  breaking  bulk.    Spang  t.  Fatting,  Bunb.  303. 

Note,  It  is  observed  in  the  report  of  the  tase  6f  FiMer  v.  Jbdb- 

[  167  ]       hm,  that  dits  obj^tion  nevet  was  allowed  befot« ;  and  a  case  is 

mentioned  to  have  happened  at  the  'same  sltdngs,  where  on  the 

like  objection  being  made  to  the  master  of  a  cait  (which  by  stat.  6. 

and  8  Geo.  t,  is  forfoitod)  for  nmning  goods,  it  was  ^sallowed. 

13.  In  actions  by  informers  for  s^lUng  coals  without  measaring 
by  the  bushel,  the  servants  site  witnessite  for  the  master,  notwith* 
standing  3  Geo.  a,  inffictift  a  penalty  upoft  them  for  not  doing  it; 
though  ^kfriy  J.  did  on  that  adcount,  in  two  or  three  instances. 
Infuse  to  receive  them.  Per  Xee,  C.  J.  ih  £.  /•  Cov^.  v. 
Bui.  N.  P.  289. 
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Ch.III.fi.  3. 
(C.)  Witnesses  in  Cases  of  Bankruptcy  and  Insolvency.     ^  ^SJ^ 

Vide  (E.)  8.  ondlnMokJicy. 

Itf  oasea  of  bankruptcy,  it  is  the  obvious  interest  of  the  creditor, 
to  increase  the  divisible  fund  of  the  bankrupt,  and  the  bankrupt 
himself  abo  has  the  same  hiterest,  becauae  he  thereby  increases 
his  own  aUofivancas;  for  this  purpose,  therefore,  neither  are  ad- 
mitted aa  witnesses  during  the  continnance  of  that  interest;  and, 
bjtfae  policy  of  die  bankrupt  laws,  the  bankrupt  himself  cannot 
at  any  time  g^e  evidence  ta  support  his  own  commisai9n. 

1.  Agreeable  to  these  principles,  it  has  been  hakl,  that  upon  an 
iasoe  out  of  Chancseiy,  to  try  whefher  a  batftrupt  has  lost  money 
fay  g^™*»gi  a  creditor  of  the  baatoipt  cannot  be  examined  aa  a 
ailtieBa  to  prove  the  feet  of  his  having  so  lost  money,  for  he  thereby 
incraieas  the  divisiUe  iand,  by  depmii^  him  of  his  aUowamxu 
SkMewattk  v.  JBnaco,  1  Stm.  507. 

a.  Bvt  in  ao  action  against  a  man  who  pleads  his  diachaige 
under  an  insolvent  act,  another  creditor,  who  is  too  party  to  the 
Gtase^  may  ba  admitted  to  prove  the  defendant  not  within  the 
descaiptioB  of  die  act;  for  he  is  not  immediately  interested,  nor 
witt  the  raoord  be  evixlence  for  him  in  any  futiune  action  of  his 
own.    Norcot  v.  Croot,  1  Stra.  650. 

3.  Neither  can  a  creditor  prove  the  act  of  bankruptcy,  for  he 
is  interested  to  support  the  commission,  (Koopet  v,  Chapmant 
Peake's  Cas.  80,)  unless  he  release  his  debt  to  the  assignees, 
in  which  caae  he  may,  though  die  bankrupt  himself  is  party  to  the 

action  in  which  the  commission  is  disputed.  lb  .;ilin6roi6v.C2nid(m,       [   168  1 

Cas.  Temp.  Hard.  367.    A  creditor,  who  has  sold  his  chance  of 

recovering  a  debt,  and  whose  interest  b  thereby  removed,  ia  a 

good  witness  to  prove  the  petidoning  creditor*s  debt,  in  an  action 

by  the  assignees,  (firang/ar  and  another^  assignees,  v.  FwUmg^  % 

Black.  1^3;)  or  to  increase  the  fund  {Heath  v.  HaU^  4  Taunt.  362.) 

And  one  who  has  not  proved  under  liie  oommissioo,  is  competent 

to  support  it  (thoK^h  not  to  increase  the  fund)  without  giving  any 

release.     But  a  petkioning  creditor  cannot  be  a  witness  to  prove 

the  re^arity  of  the  commisiuon  though  he  does  release,  for  he 

still  remains  liable  on  his  bond.     Green  v.  Jaita,  2  Campb^  411. 

4.  The  baidLmpt  himself  cannot,  in  any  case,  be  permitted  tp 
{■ove  his  own  badLroptcy,  the  peutioning  creditor's  debt,  or  his 
trading,  thoi^  he  has  obtained  lus  cerd6cate,  and  released  his 
surplos  and  allowaace.  Field  v.  Cvrtu,  a  Stra.  829.  Chapman 
V.  G^'dner,  3  H*  Bkck.  379.    And  if  a  joint  commission  issue 

M  2  against 
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Ch.  m.  t.  3.    ag&iikst  two,  oue  cannot  h%  called  to  prove  an  act  of  bankraptcy 

In  C4ttet  of      committed  bj  the  other.     Flower  v.  Herbert^  ched  3  H.  Black. 

Bankrupicy      ^jg.    Bat  if  the  assignees  prove  an  act  to  have  been  committed 

ana  Intolvency.  y^^  ^^  supposed  bankrupt,  which  is  equivocal,  he  may  be  called 

'  as  a  witness  by  the  other  side  to  explain  the  act,  and  show  that  he 

did  not  thereby  become  a  bankrupt.     OxUde  v.  Ferchardy  1  £sp. 

Cas.387. 

5.  As  a  bankrupt  cannot  increase  his  fund  while  interested,  it 
follows  that  he  cannot,  in  any  case,  be  examined  for  his  assignees, 
while  uncertificated;  but  after  certificate,  he  may  release  his  al- 
lowance  and  surplus  to  his  assignees,  and  thereby  be  made  a  com- 
petent witness  to  increase  the  fund,  for  he  has  then  no  interest  in 
it.  Builer  v.  Cooke,  Cowp.  70.  So  if  his  allowance  has  been  paid, 
he  is  competent,  for  he  is  not  bound  to  refund.  RuM$el  v.  Bjuuelj 
1  Brown,  269.  But  where  a  second  commission  has  issued,  he . 
cannot  be  a  witness  to  increase  the  fund  under  it,  till  he  has 
actually  paid  15  s.  in  the  pound ;  for  his  future  effects  are  not  dis- 
charged by  his  certificate  till  that  is  paid,  and  therefore  he  is  atiil 
interested  to  increase  his  fund,  notwithstanding  his  certificate  and 
release.    Kennei  v.  GreenwoUen,  Peake's  Cas.  3. 

6.  But  to  decrease  his  estate,  as  by  proving  in  an  action  against 
A.  that  he  was  the  debtor,  a  bai^rupt  is  a  good  witness,  thoc^ 
he  has  not  obtained  ius  certificate.  Walker  v.  Walker,  cited 
Cowp.  70. 


(D,)  Of  Witnesses  on  Indictments  for  Forgeries. 

1.  The  name  of  il.  being  foiged  to  a  receipt,  he  was  held  an  in- 
competent witness  to  disprove  the  hand-writing  on  an  indictmest 
for  the  foigery.    Rex  v.  Ru8$elf  Leach's  Cro.  Cas.  10. 

9.  So  where  a  person,  having  a  bill  of  exchange  in  his  possession, 
endorsed  a  receipt  in  a  fictitious  name  on  it,  the  acceptor  was  held 
not  to  be  a  competent  witness  to  prove  the  payment,  witlumt  a 
release  from  the  endorsee.    Rex  v.  Ti^lor,  lb.  255. 

3.  So  the  person  whose  hand-writing  was  fi)iged  to  a  letter  of 
attorney  to  receive  stock,  was  held  incompetent  to  disprove  his 
[  169  ]  .  hand- writing.  Rex  v.  Rhodes,  a  Stra.  738.  Note,  in  Rex  v.  Parr, 
Leach's  Cro.  Cas.  487,  it  is  said,  that  the  stockholder  was  admitted 
io  that  oase  (which  was  an  indictment  for  perMmating  him  to  receive 
a  dividend)  to  prove  ike  amouni  of  the  ttosk  he  had  and  the  disfdeitd 
due  to  Mm,  And  in  a  late  case  of  a  prosecution  for  the  forgery  of 
a  promissory  note,  on  which  there  was  an  endorsement,  in  the 
pTiM>ner's  hand-writing,  that  a  year's  interest  had  been  paid,  the 

perMR 
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penon  whote  name  was  foiged  having  been  admitted  to  prove    Q}^^  m^  g^  «  ' 

tfait  he  had  never  paid  the  money  mentioned  in  the  receipt^  and  OnlndidmenU 

a  case  being  reserved  on  this  point,  some  of  the  judges  thought,    fir  Forgay. 

that  as  the  forgery  had  been  proved  before,  the  witness  was  ad-  _— i— 

missible  to  prove  this  ftct,  but  the  mi^rity  thought  otherwise, 

because  the  fact  was  not  perfectly  collateral,  but  might  conduce 

to  the  proof  of  the  forgery.     Crocker^s  case,  2  Bos.  &  Pull. 

N.  a.  87. 

.  4.  So  the  assignee  of  a  certificate  to*  a  navy  bill,  whose  name  is 

cbaiged  to  have  been  foiled  to  a  receipt  for  the  money,  is  not  a 

competent  witness.    Rtx  v.  ThomUrti,  lb.  723. 

5.  In  like  manner,  on  an  indictment  for  forging  a  seaman's  wiU, 
an  executor  named  in  a  subsequent  will,  is  not  a  witness  to  prove 
the  lint  a  forgery.     Rex  v.  Rhodes^  lb.  99. 

6.  But  where  a  bank-note  was  foig^  in  the  name  of  one  of  the 
cashiers,  he,  not  being  personally  chargeable,  was  held  to  be  a  wit- 
ness to  prove  the  forgery,  though  he  had  given  security  for  the 
bithful  dischai^ge  of  his  duty.    Res  v.  NewUmd.  lb.  350. 

7.  In  like  manner,  where  A.  remitted  a  bill  to  B.  (which  was 
made  payable  to  him)  for  the  purpose  of  paying  the  debt  of  ^.  to 
a  third  person,  and  not  on  his  own  account,  B.  never  having  re- 
ceived the  bill,  am!  having  no  interest  in  it,  was  deemed  a  com- 
petent witness  to  prove  a  forgery  of  his  name  to  an  acquittance 
on  the  back.     Rexv.SpoMoninfj  lb.  374. 

8.  And  where  a  banker  had  paid  a  forged  draft,  and  being 
afterwards  convinced  of  the  forgery,  had  struck  the  money  out  of 
his  account  with  the  person  whose  name  was  forged,  the  sup- 
posed drawer  was  also  admitted  to  be  a  witness.  Rtx  v.  Vtker^ 
lb.  57. 

9*  So  where  *a  man  was  indicted  for  forging  a  receipt,  and  the 
penoo  whose  name  was  forged  had  recovered  the  money  from 
the  prisoner,  he  was  admitted  a  witness  per  WUks,  C.  J.  WUlt^B 
rase,BuI.N.P.  389. 

10.  Persons  interested  may  in  this,  as  in  other  cases,  be  made 
witnesses  by  a  release ;  as  the  supposed  obligor  in  a  bond,  may 
be  a  witness  when  released  by  the* obligee,  (I>.  Dodd's  case, 
Leach's  Cro.  Cas.  184;)  or  the  acceptor  of  a  bill,  when  released 
bjT  the  holder  {T^ior^i  case,  on/e,  pla.  3.)  and  the  like. 

11.  As  was  before  stated,  the  case  of  an  indictment  for  foigery 
is  considered  as  an  anomalous  case;  it  has  therefore  been  held 
that  the  role  does  not  apply  to  dvil  actions,  but  that  in  such  cases 
the  party  whose  name  has  been  forged  may  be  called  to  prove  the 
fort;ery  without  any  release.    Hunter  v.  King,  4  Bam.  &  Aid.  209. 

M  3 
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ch.  in.  8. 3. 

Persons  an-  (E.)  Of  Persons  who  may  be  answerable  over, 

swerabU  aver.  ^  j^^^  themselves  contracted. 

[  1 70  1  Where  a  person  has  entered  into  a  contract  with  another,  hi» 

ability  to  fiilfil  which  is  afterwards  disputed  by  a  third  person  in  a 
>  court  of  JQstice,  and  the  consequence  of  a  recovery  by  the  third 
person,  would  be  an  immediate  right  in  the  person  with  whom 
the  contract  was  made  to  recover  against  the  other  who  con- 
tracted with  him,  it  follows  that  such  contractor  cannot  be 
examined  as  a  witness  in  his  behalf,  till  released  by  him:-- 
Therefore, 

1.  If  a  vendor  of  an  estate  covenant  for  the  title,  or  warrant 
the  premises,  he  cannot  be  a  witness  to  support  the  title  of  the 
vendee  in  an  action  ag^st  him  by  a  third  person,  for  the  pre- 
mises, (2  Roll's  Abr.  685);  but  a  vendor  who  does  not  covenant  for 
the  title,  or  enter  into  any  warranty,  is  a  good  witness.  Bah^  v. 
Greenslaie,  1  Stia.  445.  If  J.  sell  a  horse  to  B.  with  a  warranty 
of  soundness,  and  B.  afterwards  sell  to  C.  with  a  like  warranty, 
A,  is  a  witness  for  B,  in  an  action  by  C.  on  the  warranty:  for  the 
horse  mi^t  be  sound  when  sold  by  A,  though  unsound  when  sold 
by  B.;  so  that  the  liability  of  ^.  b  not  a  necessary  consequence 
of  the  racovery  against  B.   Briggs  v.  Crick,  5  £sp.  Cas.  99. 

a.  In  a  covenant  for  rent  upon  a  lease  by  A,  to  B.  the  defendant 
pleaded,  th^t  C,  and  P.  being  seised  in  fee,  before  the  demise  in 
the  indenture,  demised  to  E.  who  entered  upon  defendant's 
possession.  The  replicatioa  admitted  the  seisin  of  C.  and  D.  bat 
stated  that  they  demised  to  plaintiff  before  they  demised  to  £., 
and  C.  was  held  a  competent  witness  to  prove  t)ie  point  in  issue, 
for  the  verdict  coul^  not  be  given  in  evidence  in  any  action  which 
might  afterwards  be  brought  either  by  or  against  him.  Bell  t. 
Uarwoodj  3T.Rep.  308.  Hot  if  two  persons  are  contending  for 
the  possession,  wlio  are  to  pmf  rent  m  different  rights,  there  the 
landlord  could  not  be  admitted  a  witness  to  prove  the  demise. 
Per  BuUer,  lb. 

3.  If  il.  agree  to  indemnify  B.  (a  candidate  at  an  election)  against 
a  moiety  of  the  expences,  he  cannot  be  a  witness  for  C.  (an  agent 
of  B.)  in  an  action  against  him  for  expences  incurred  in  the  elecdon, 
for  be  is  liable  to  a  moiety  of  the  cosU  under  his  indemnity.  Tre- 
Uumey  v.  Thomas,  1 II.  Kack.  303. 

Persons  who  are  Joiitf^  liable  ^th  the  party  to  the  cause,  can- 
not be  witnesses  to  defeat  th«  deauuid,  thou^  not  made  parties, 
if  they  are  thereby  benefited  : 

4.  Thus  a  man,  who  was  proved  to  be  a  partner  with  the  de- 

fendant, 
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tetety  WM  QOl  ptmitted  to  be  eiwnuMd  for  the  pnrpofe  of   £i^  jjj  ^  .^ 
proving  tliel  he  wm  eolely  liable,  end  that  the  defendant  was  hie     Per^oiu  av- 
MrraBtybeoHue  by  that  evideoce  he  diechaiged  himMlf  finwi  the    $wmible  aoer, 
GQits  to  wbioh  he  wat  liable.    Goodaere  v,  Bneaaw,  Peake't  Caa.       midjomi 
174.    Qnt  if  his  f  oppoied  partner  had  released  him  fram  those     CmUracton. 
costs,  he  might  have  been  a  witness;  and  therefore  where  A.    — — — 
bong  sued,  pleaded  that  the  contract  was  made  by  him  jointly      [^7^3 
widi  fi.  which  fact  was  traversed,  B.  on  being  released  by  A.  was 
pemutted  to  prove  it.     Foung  v.  Bairner,  1  £sp.  Cas.  103.    But 
if  two  persons  jointly  contract,  and  afVer  the  death  of  one  an  ac* 
tion  is  brought  against  the  survivor,  the  next  of  kin  of  the  de- 
ceased contractor  may  be  called  as  a  witness  for  the  plaintiff,  to  « 
prove  the  joint  contract;  for  the  same  evidence  which  fixes  the 
debt  on  the  survivor,  creates  a  charge  against  himself  for  a  moiety. 
Burton  v.  BurchaUj  B.R.H]1. 43  Geo.  3.    Note.  In  this  case  there 
was  no  other  witness.    If  to  an  action  brought  by  A.  alone,  it  be 
objected  that  the  name  of  B,  is  used  as  a  partner  with  A,  and 
thersfbre  that  the  action  in  the  name  of  A.  alone  cannot  be  sup- 
ported, B,  may  be  called  as  a  witness  to  prove  that  in  fact  he  ha^ 
no  interest.    Parsons  v.  Crotfyf  5  £sp.  Cas.  199. 

5.  Where  several  partners  of  a  ship  by  deed  appointed  a  ship's 
husband,  and  he  laid  out  a  sum  of  money  in  insuring  the  whde 
^p,  and  brought  several  actions  against  each  for  the  whole 
money,  the  defendant  in  one  action  was  held  to  be  incompetent 
to  prove,  on  the  trial  of  the  other,  that  the  money  was  laid  out 
against  the  consent  of  the  owners,  t^tnck  v.  Backhouse.  Some 
T.  Fuktony  5  Burr.  9737. 

6.  In  an  action  against  an  administrator,  a  co-obligpr  jn  a  bond 
to  the  ordinary  under  the  statute  of  distribution,  was  held  to  be 
competent  to  prove  a  tender  of  the  debt,  for  he  was  not  interest^ 
ia  that  cause,  and  the  bare  possibility  of  his  being  liable  to  an  ac- 
tion in  a  certain  event,  was  no  objection  to  his  testimony.  Carter 
V.  Peera,  l  T.  Rep.  163. 

7*  No  person  who  has  made  himself  liable  in  a  secondary  de- 
gree, as  bafl,  the  guardian  of  an  infant  on  record  (Clutterbuck  v. 
Lord  HunHngtoiBer,  1  Stm.  506,)  the  prochein  am^y  or  in  short  any 
person  who  has  undertaken  to  pay  the  costs,  (Hopkins  v.  Neale, 
3  Stra.  1026,  Cas.  Temp.  Hard.  ao2,)  can  be  examined  as  a  witpess 
for  the  person  on  whose  behalf  he  has  made  himself  liable;  but  in 
these  cases  die  court  will,  on  motion,  permit  another  person  to  be 
sttbstitnted  for  him,  in  order  that  he  may  be  a  witness. 

8.  In  an  action  by  the  obligee  of  a  joint  and  several  bond  against 
one  of  die  obligors,  who  was  surety  for  another  who  h^  become 
bankrupt,  and  against  whose  estate  the  plaintiff  had  proved  his 

M  A  debt, 
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Cb.  III.  f .  3.    debt)  and  tberebj  relinquished  bis  action  ag^dost  bim ;  by  sect.  14  of 

Fenontthem-    stat.  49  Geo.  3,  c.  121,  tbe  bankrupt,  not  baying  obtained  his  cer^ 

9ebx$  UablCfifC,  tificate,  and  therefore  being  liable  to  be  sued  by  bis  surety  in  case 

"  of  a  verdict  by  tbe  plaintiff  ag^st  bim,  is  not  a  competent 

ness  to  prove  payment.     Townend  v.  XWxm,  14  East,  565. 


(F.)  Of  Persons  themselves  liable  charging  others, 
vide  ante  (B.) ;  or  coming  to  claim  Property  in 
ihtmselves. 

1.  Persons  who  are  primarily  liable,  are  never  permitted  to 
charge  others  by  their  evidence  until  released,  unless  in  cases 
where  they  stand  indifferent ;  and  therefore  where  a  workman  has 
been  employed  to  do  work  about  the  house  of  A.  and  he  afterwards 
brings  an  action  against  another  workman,  who  contracted  to  do 
the  whole  for  a  certain  sum,  A,  cannot  prove  this  case  till  re- 
leased by  the  person  so  bringing  the  action.  New  v.  Chidgy» 
Peake'sCas.  98. 

2.  But  a  person  who  gives  a  bribe  to  another,  at  an  election  of 
members  of  parliament,  is  a  competent  witness  to  prove  the  fact 

[  172  1  in  an  action  on  the  statute,  though  he  thereby  discharges  himself 
from  the  penalty ;  for  by  this  provision  the  legislature  intended  he 
should  be  a  witness.  Mead  v.  Robmtan,  Willes,  422.  So  the  person 
bribed  is,  in  like  manner,  a  witness,  Bush  v.  Raa^jnt,  before  Foster,  J. 
at  Abingdon  Sum.  Assizes,  cited  Cowp.  199,  and  reported  by 
the  name  of  Bush  v.  Ballings  Say,  289.  This  doctrine  was  after- 
wards doubted,  (vide  Edwards  v.  EvanSj  3  East,  451,)  but  in  a 
subsequent  case  the  court  confirmed  it;  and  held,  that  even  thou^ 
the  witness  intended  to  use  the  verdict  for  his  own  indemnity, 
yet  that  he  was  a  witness  of  necescity.  Howard  v.  Shipley, 
4  East,  180. 

3.  A  man  who  has  been  arrested,  and  suffered  by  the  sheriff  to 
escape,  is  a  competent  witness  to  prove  tbe  escape,  for  he  is  not 
dischaiged  by  a  recovery  against  the  sheriff.  Cass  v.  Cameron, 
Peake's  Cas.  124.  Rex  v.  Warden  of  the  Fleet,  Bui.  N.  P.  67. 
So  a  person  rescued  is  a  witness  for  the  defendaiit  in  an  action 
against  him  for  the  rescue.  WUson  v.  Gary,  6  Mod.  211.  But 
where  A,  brought  trespass  against  the  sheriff,  for  takii^  his  goods 
under  an  execution  against  B,  the  court  held  that  £•  was  not  a 
witness  to  disprove  an  assignment  of  them  from  himself  to  A. 
under  which  assignment  A,  claimed.  Bland  v.  Ansky,  d  Bos.  & 
Pul.  N.  R.331. 

4,  In 
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4.  lo  ao  actioQ  against  the  acceptor  of  a  bill  of  exchange^    Gh.  III.  s.  3. 
booglit  bj  the  eodoneey  the  defeDdant  ofiered  to  call  the  endoner    Ferumi  then^ 
ta  prove  that  be  endorsed  the  bill  to  the  plaintiff  to  receive  a^  «»np»^wWp,4rc. 
agent  for  him,  and  that  he  was  still  beneficially  entitled  to  it,  but  " 
tbe  coart  held  him  an  incompetent  witness,  as  coming  to  prove  a 

right  in  himself,  which  woold  be  benefited  by  defeating  the  plain*^ 
tiff's  action.     Buckland  v.  Tankard,  5  T.  Rep.  578. 

5.  In  an  action  of  trover  for  a  horse,  a  witness  may  be  called  to 
prove  that  the  plaintiff  agreed  to  his  taking  the  horse  as  a  security 
for  money  due  to  him  from  the  plaintiff,  and  selling  it  if  the  money 
was  not  paid  on  a  day  certain,  and  that  the  money  not  being  paid 
the  witness  accordingly  sold  the  horse  to  the  defendant ;  for  the 
verdict  to  be  obtained  un  his  evidence  will  not  avail  him  in  an 
action  to  be  brought  against  him  by  the  plaintiff.  Mr  v.  Cuttings 
4  Taunt.  18. 

6.  Where  two  persons  liave  joined  in  a  promissory  note,  and  the 
payee  brings  an  action  against  one  only,  he  may  call  the  other  to 
prove  tfaesignature  of  the  defendant    York  v.  Bloit,  5  M.  &  S.  7 1 . 


SECTION  IV. 

Of  Penotu  incompetent  by  Retuan  of  their  Relation 

to  the  Parties. 

In  the  preceding  sections^  our  attention  was  con- ,  Qh.  m  s.  4. 
fined  to  persons  whose  evidence  is  excluded  on    Huiband  and 
account  of  imbecility,  crime,  or  interest*    We  are         ^^^ 
now  to  consider  those  who  stand  in  a  different  ' 

situation,  and  are  excluded  not  by  reason  of  any 
disability,  but  on  account  of  higher  duties,  either 
domestic  or  public,  binding  them  to  silence. 

It  has  been  before  mentioned,  that  no  one  can  be  [  173  ] 
a  witness  for  himself;  and  it  follows  of  course,  that 
husband  and  wife,  whose  interests  the  law  has 
united,  are  incompetent  to  give  evidence  on  behalf 
of  each  other ;  or  any  other  person  whose  interests 
are  the  same(r):  and  the  law,  considering  the  policy  Biil.N.P.a86. 

(r)  Therefore,  if  two  persons  are  jointly  indicted  for  an  assault, 
the  wife  of  one  cannot  be  admitted  as  a  witness  for  the  other. 
Aer  V.  Frtdenck  and  'irocfy,  3  Stra.  1095. 

of 
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Ch.  in.  1. 4.    of  marriage^  also  prevents  them  from  gnring  evidence 

HMAandmd    against  each  other;  for  it  would  be  hard  that  the 

^*f^'        wife,  who  could  not  be  a  witness  for  her  husband, 

"  should  be  a  witness  against  him :  such  a  ml^  would 

occasion  implacable  divisions  and  quarrels  belwe^i 
them. 

The  rule  extends  even  to  criminal  proseentioius, 
except  the  case  of  high  treason,  where  it  has  been 
said,  the  law  deems  the  allegiance  due  to  the  crown 
Vide  iBrowDl.  paramount  to  every  private  obligation :  (though  even 
47;3K^^^<^3-  this  has  been  doubted)  and  as  we  have  before  seen, 
301.  '  that  witnesses  in  some  degree  interested  may  be  ad- 

Hawk.  P.  C.  mitted  where  absolute  necessity  requires  it,  so  where 
lib.  a,  c.  46,      the  husband  has  committed  personal  violence  ou  the 

wife,  she  may,  from  the  necessity  of  the  ciise,  be 

examined  as  a  witness  against  him;  as  in  the  case 

1  State  Tr.       of  Lord  Audley,  who  was  indicted  for  assisting  in 

265.369. Hut-  the  rape  of  his  wife;  and  though  the  propriety  of 

ton,  115.  Vide  ^  .  .  '  *:         j      w  j         * 

SirT.Rajni.i.  this  decision  was  at  one  tune  doubted,  yet  reason 
Rexo.Aziie,  seems  strongly  to  support  it;  and  more  modem 
1  Stm.^633.      ^^^3  ^^^^  ^j^p^ J  ^^  practice,  and  admitted  her 

evidence  against  her  husband  of  personal  violence, 

or  ill-treatment  of  herself. 
It  is  clearly  settled,  that  a  woman  who  never  was 

legally  the  wife  of  a  man,  though  she  has  been  in 
Bttl.N.P.387.  fact  married  to  him,  may  be  a  witness  against  him) 

as  in  an  indictment  for  bigamy,  the  first  marriage 

being  proved  by  other  witnesses,  the  second  wife 
Hswk.  lib.  %,  may  be  examined  to  prove  the  marriage  with  her, 
c.  46, 1. 16.      fp J  gi^g  J3  pQt  ^  j^j.^  jjjg  ^jf^ .  sQ  if  a  woman  be 

taken  away  by  force  and  married ;  on  an  indictment 
against  the  husband  d€  facto,  founded  on  the  statute 
3  Hen.  7,  she  is  a  witness  to  prove  the  fact»  because 
the  contract  of  marriage  being  obtained  in  express 
1  Hal.  p.  C.  violation  of  that  law,  has  no.  binding  operation.  But 
^^:  on  an  indictment  for  big^amy,  the  first  wife  is  n<» 

witness  to  prove  her  marriage,  because  she  is  legally 

his 
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Us  wife,  and  therefore  iqcompeteat  to  giTe  evidence  Ch.  III«  s.  4. 
against  him.  And  if  a  woman  who  was  once  legally  BmA&md  mul 
the  wife  of  a  man,  be  divorced  a  vinculo  tnairimonii  ^' 

bj  act  of  parliament,  she  cannot  afterwards  be  called  i^i^i,,^  ^^ 
as  a  witness  against  him  to  prove  any  fact  which  Twisleton, 
happened  during  the  coverture;  but  she  is  competent  -^PP^^hx.- 
to  give  evidence  of  transactions  which  took  place 
subsequent  to  the  divorce. 

The  rule  of  law  does  not  merely  prevent  a  hus- 
band or  wife  from  giving  evidence  for  the  purpose  of 
criminating  each  other,  it  goes  much  further,  and  [  175  ] 
precludes  any  evidence  which  has  the  least  tendency 
to  it,  or  which  directly  prejudices  the  civil  rights  of 
either.  Neither  in  a  civil  action,  nor  a  criminal 
prosecution,  are  they  permitted  to  give  any  evidence 
which,  in  its  future  effects,  may  criminate  each  other; 
and  this  rule  is  so  inviolable,  Uiat  no  consent  of  the 
other  party  will  authorize  the  breach  of  it.  But  in 
civil  actions,  where  neither  is  a  party,  the  wife  may 
be  called  as  a  witness  to  prove  facts  which  may 
eventually  charge  the  husband  with  a  debt  (5). 

In 

(i)  In  9Xi  action  for  a  malicious  prosecution,  the  defendant  was 
wiuiiig  that  the  plainttiTs  wife  should  he  examined.  Lord  Hard" 
wke,  **  The  reason  why  the  law  will  not  suffer  the  wife  to  he  a 
witness  for  or  against  her  hushand,  is  to  preserve  the  peace  of 
lainilies,  and  therefore  I  shall  never  encoura^  such  a  consent;'' 
and  she  was  not  examined.  Barker  v.  Sir  Wootston  Dixie,  hart. 
Cases  Temp.  Hard.  364. 

Id  ejectment  the  plaintiff  made  title  to  his  lessor  to  the  lands  in 
liuestion,  as  son  and  heir  to  Jerome  Jaqtuts,  and  Hannah  his  wife, 
io  right  of  Hannah.  The  defendant  gave  in  evidence  that  Jerome 
Jo^Wi  was  married  before  he  was  married  to  Hannah ;  and  the 
woman  to  whom  it  was  supposed  he  was  married  before,  was  pro- 
dqced  at  the  txial,  (Sum.  Assiz.  13  W.  3,  at  Maidstone,)  to  prove 
this  marriage.  The  counsel  for  the  plaintiff  opposed  her  testimony, 
because  she  swore  for  her  advantage ;  viz.  to  nave  a  husband,  the 
husband  being  then  living.  But  nevertheless  Gould,  J.  of  the 
King's  Bench,  then  judge  of  assize,  admitted  her  testimony.  But 
afterwards  the  same  title,  between  the  same  parties,  was  tried 
before  HoU,  C.  J.  at  the  assizes  in  March,  at  Maidstone,  1  Anne, 
Reg.  and  he  refused,  after  debate,,  to  admit  the  former  wife  to  be 
a  witness  for  this  purpose :  but  upon  other  evidence,  the  former 

marriage 


WITNESSES. 


Ch.  III.  s.  4.       In  like  manner^  as  the  law  respects  the  pfivatt 

^P^'^^l^^    peace  of  men,  it  considers  the  confidential  commu- 

•^^^'    nications  made  for  the  purpose  of  defence  in  a  court 


[  176  ]  of 

marriage  was  proved  to  the  satisfaction  of  the  jury,  being  ^ntle- 
men,  whereupon  they  found  a  verdict  for  the  defendant.  But  in 
the  same  trial  before  Gouid,  J.  the  jury  found  a  verdict  for  the 
plaintiff.     Broiighton  v.  Httrpery  2  Lord  Raym.  752. 

In  an  action  by  a  plaintiflT,  as  a  feme  sole,  for  goods  sold,  &c. 
the  defendant  called  the  husband  as  a  witness,  to  prove  that  she 
was  a  married  woman ;  and  he  Was  admitted,  and  the  plaintiff' 
was  nonsuited.  On  a  motion  to  set  it  aside,  the  majority  of  the 
court  thought  he  was  not  admissible  on  the  ground  ot  policy; 
Bullrr,  J.  doubted  at  first,  upon  the  ground  that  the  husband  was 
not  interested  in  that  case,  but  he  afterwards  acceded  to  the 
opinion  of  the  court,  upon  the  broad  ground  adopted  by  them, 
of  the  impolicy  of  permittii^  husband  and  wife  to  nve  evidence 
for  or  against  each  other.     Bentley  v.  Cooky  cited  a  T.  Rep.  965. 

In  the  case  of  the  King  y.  the  Inhabitants  qfCUveger^  2  T.  Rep. 
263:  On  an  appeal  against  an  order  of  removal,  the  respondent! 
proved  A  mamage  in  fact  between  the  paupers ;  and  the  appellaDts 
contending  that  the  husband  had  a  former  wife  living,  called  him, 
but  he  denying  the  fact,  tliey  offered  to  call  her  for  the  purpose  of 
proving  it.  The  sessions  rejected  her  evidence,  and  the  question 
coining  on  before  the  court  of  King's  Bench,  the  judges  of  that 
court  were  also  of  opinion  that  she  was  an  incompetent  witness. 
Athkurtt,  J.  said,  "  The  ground  of  her  incompetency  arises  from  a 
principle  of  public  policy,  which  does  not  pennit  husband  and  wife 
to  p\e  evidence  that  may  even  tend  to  cnminaie  each  other.  Hie 
objection  is  not  confined  merely  to  cases  where  the  husband  or 
the  wife  are  directly  accused  of  any  crime,  but  evea  in  odlatenl 
cases,  if  their  evidence  tends  that  way,  it  shall  Dot  be  admitted. 
Now  )iere  the  wife  was  called  to  contradict  what  her  husband  had 
before  sworn,  and  to  prove  him  p;uilty  of  perjury,  as  well  as  binmy ; 
so  that  the  tendency  of  her  evidence  tvas  to  charge  him  wiu  two 
crimes;  However,  thou^  what  she  might  then  swear  could  not 
be  given  in  evidence  on  a  subsequent  trialfor  bigamy,  yet  her  evi- 
dence might  lead  to  a  chaiee  for  that  crime,  and  cause  the  hus- 
band to  be  apprehended.  In  that  point  of  view,  therefore,  I  am 
of  opinion,  that  her  testimon^f  oueht  not  to  have  been  received, 
because  it  is  aii  established  maxim,  that  husband  and  wife  shall  not 
give  evidence  to  criminate  each  other.''  Groie,  J.  said,  "  Th9 
general  rule,  as  to  husband  and  wife  being  witnesses,  was  founded 
not  on  interest, but  on  policy;  by  which  it  was  established,  that  a 
wife  should  not  be  called  to  give  testimony  in  any  degree  to  erim' 
note  her  husband;'*  and  Lord  HaU  says,  that  she  shall  not  be 
called  even  indirectly  to  criminate  him;  and  that  rule  seems  to 
have  governed  all  the  decisions  from  Uiat  tim«  to  the  present. 
The  true  and  just  ground  of  objection  is  not  dat  of  interest,  but 

is 
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of  justice.     By  permittiDg  a  man  to  intrust  his    Ch.  III.  1.4. 
cause  in  the  hands  of  a  third  person,  it  establishes  a    Fnfeukmai 
confidence  and  trost  between  the  client  and  the  per-     Confidence. 
son  so  employed.     A  counsel,  solicitor,  or  attontey, 
cannot  conduct  the  cause  of  his  cUent  if  he  is  not 
iblly  instructed  in  the  circumstances  attending  it: 
bat  the  client  could  not  give  the  instructions  with      [  178  ] 
safety,  if  the  facts  confided  to  his  advocate  were  to  Wilsonv.Rw- 
be  disclosed.    Barristers  and  attorneys,  therefore,  to  ,j^   '     ^* 
whom  facts  are  related  professionally,  during  a  cause, 
or  in  contemplation  of  it,  are  neither  obliged  nor 
permitted,  though  they  should  so  far  forget  their 
duty  as  to  be  willing  to  do  so,  to  disclose  the  facts 
80  divulged,  during  the  pendency  of  that  cause,  or 
at  any  future  time ;  and  if  a  foreigner,  in  communi- 
cating with  his  attorney,  has  recourse  to  an  inter- 
preter, he  is  equally  bound  to  secrecy  '.    But  where  >  Du  Baire 
the  attorney  himself  is,  as  it  were,  a  party  to  the  p  ^^»^^S» 
original  transaction,  as  if  he  attest  the  execution  of  77. 

is  fimnded  on  the  politicBl  inconvenience  of  causing  diMeDtions  in 
femifies,  between  nasband  and  wife,  and  so  it  is  put  by  Lord    * 
Hide. 


Id  Dmks  v.  Dinwoody,  4'T.  Rep.  678,  which  was  an  action 
brot]{^t  bj  the  trustees,  under  a  marnage  settlement,  whereby 
gpods  were  secured  to  the  wife,  against  the  sheriff  ibr  tdting  them 
Qoder  an  execution  against  the  husband;  he  was  called  to  prove 
the  identity  of  them :  an  objection  was  made  to  him  on  account 
of  interest;  and  on  the  case  coming  before  the  court,  the  plaintiff's 
ooonsel  aigued  that  she  was  not  interested ;  but  it  was  answered 
per  Lord  Kemfon,  C.  J.  that  independently  of  the  question  of  in- 
terest, husbands  and  wires  are  not  admitted  as  witnesses,  either 
for  or  against  each  other:  from  their  being  so  neariy  connected, 
tbey  are  supposed  to  have  such  a  bias  upon  their  minds^  that  thev 
sre  not  to  oe  permitted  to  give  evidence  for  or  against  each 
odier. 

It  is  observed  in  the  text,  that  between  third  persons,  a  wife 
utty  be  admitted  to  ^ve  evidence,  which  throws  the  demand  upon 
har  hi^sband.  Thus  m  an  action  arainst  the  daughter's  husband 
for  her  wedding  clothes,  her  mother  was  admitted  to  give  eri- 
ffeoce^  which  s&wed  that  they  were  delivered  on-  the  credit  of 
^  notber's  husband.     Williams  v.  Johnson,  1  Stra.  504; 

a  fraudulent 
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a  fraudulent  deed '(Of  was  present  when  his  client 
was  sworn  to  answer  in  Chancery  %  or  employed  as 
the  steward  or  agent  (ti),  and  does  not  gain  his  know* 

ledge 

(t)  On  this  principle,  Abhtt,  C.  J.  held  that  on  a  quettioa 
whether  the  defendimts  were  partners  or  not,  an  attomej  who 
had  been  consulted  by  them  jprofessionaDT,  as  to  the  dissoiu- 
tioQ  of  their  partnership,  mi^t  be  called  to  prove  tbst  ftct, 
and  stated  the  rule  to  be,  that  the  protection  was  onlj  extended 
to  those  communications  which  related  to  a  cause  existing  at 
the  time  of  the  commimication,  Or  then  about  to  be  com- 
menced. Wadtworth  v.  Haauhmoy  dted  2  Brod.  &Biq|.  5.  But 
in  the  case  of  Crcmacky.  BeathcoUy  Ibid,  the  Court  of  Common 
Pleas  ruled,  diat  an  iittomey  who  had  been  applied  t»  Co  dmw  a 
bill  of  sale  of  goods,  which  be  refiised,  considering  it  as  fraudu- 
lent, could  not  afterwards  disclose  the  conmiunication  then  made, 
conndering  it  as  a  confidence  which  ou^t  not  to  be  broken. 
JttcAonifOH^  J.  sttdy  ^  Supnote  the  cam  of  an  attorney,  oonsnlted 
on  ^e  title  to  an  estate,  where  there  was  a  defect  in  tne  title,  can 
it  be  contended  that  he  would  ever  be  at  libertj  to  divulge  the 
flaw.''  Qmtm,  It  not  the  one  case,  diat  of  a  coafideOtial  ooramo- 
nication  of  a  pre-existing  fact,  and  the  other,  the  doing  of  an  act  in 
whidi  the  attorney  either  does  become,  or  is  invited  by  the  peaty 
tobeoMio  a  partidpaiiafr? 

^«)  WiUon  v.  IRjasttdy  4  T.  ftep.  753.  In  an  action  on  the 
brioary  act,  W.  Hiandky  was  called,  who  deposed,  that  previous 
to  tiie  dfaHwlatkm  of  parliaoienty  in  the  spring  of  1790,  be  bad  re- 
ewved  letters  from  the  defendant,  which  he  had  raven  to  Mim. 
Handkyy  with  directions  to  destroy  them;  but  did  not  know 
whether  she  bad  done  so  or  not.  B.  HandUy  was  then  called, 
who  said  he  had  the  letters  in  question,  which  he  received  from 
Mn.  JL  and  l^at  W,  S.  was  at  that  time  under  prosecution  for 
bribery^  and  he  wished  to  render  him  what  assistance  he  could. 
That  Mrs*  £*  had  desired  him  to  destroy  the  letters,  but  that  he 
had  kept  diem.  That  there  was  no  action  now  pending  against 
W,  H.  but  the  two  ysars  were  not  expired.  The  lettefs  were  no^ 
as  he  kaew  of,  put  into  his  hands  with  W.  H.*s  oiivity,  but  he  had 
kepi  tbeai  with  his  privity  or  consent.  W.  H.  had  indeed  desired 
Juoi  to  destroy  them,  hot  he  had  not  done  so,  for  the  same  reasoa 
as  he  had  not  complied  vrith  the  like  request  from  Mrs.  A  namely, 
that  be  hsd  eoon  afW  the  election  stated,  that  W.  H,  acted 
only  under  the  direction  of  the  defendant  in  the  election  business. 
He  further  stated,  that  he  was  not  then  concerned  in  carrying  on 
any  suit  for  W.  H. ;  that  he  never  was  attorney  in  any  action  of 
indemnity ;  that  he  had  been  applied  to  by  W.  H.  to  be  concern- 
ed, but  had  declined  it;  giving  as  s  reason,  that  he  was  \mder- 
eheriff,  and  a  material  witness  in  the  cause.  That  be  had  not 
employed  IT.  H.'s  attorney  for  him,  but  that  Vt.  H.  hadccmsuUtd 
Mm  m  kU  yrojtmon  a*  a  confidential  person,  and  had  eppUed  to  Mm 
botk  before  am  t^er  he  had  received  the  letters.  He  had  desired  the 
mtneu  to  consult  wUh  Ms  attorney ^  wMdi  he  had  done,  as  weH  as  ttM 

\  W,  H, 
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ledge  of  it  merely  by  the  reloHm  of  iki  cHaU,  the    Cfa.  III.  s.4. 

rale  does  not  apply,  for  in  these  cases,  there  was  no     Profatiom^ 

froftmonal  cmnfidtnot^  and  he  stands  in  the  same         -^"^^^ 

situfttion  as  every  other  person*     In  like  manner,      p  n 

where  after  the  compromise,  though  before  the  final  q^\^^  ^ 

conchwioB  of  a  cause,  a  party  told  his  attorney,  by  Kenrick,  4  T. 

way  of  exultation,  that  he  had  succeeded  in  recover*  ^^  ^^^' 

ing  k  sum  of  money  to  which  he  was  not  entided ; 

it  was  held  that  the  attorney  might  prove  this  fiict; 

becaiiee  it  was  not  a  eanfdaUtal  commnnicatiop  for 

the  pnrp<Mie  of  enabling  him  to  conduct  the  cause) 

and  for  the  same  reason^  if  an  attorney  in  the  course 

of  a  cajttse  interrogate  a  witness,  as  to  his  knowledge 

of  certain  fiicti>  and  such  witness,  on  being  called  in  Mr.  Berkley's 

•aothor  cause,  give  a  diffident  account  item,  that  ET.in  Duchess 

(bimeriy  cekted  by  him  to  the  attorney,  tke  adveme  l|^^°Tr. 

ptrty  may  call  the  attorney  to  disctedit  the  witness  353. 

by  proving  the  relation  made  to  hun  on  sadi  ene^ni^ 

aation!  so  wbere  a  notfee  to  prodMe  papere  had 

been  ddrrered  to  an  attorney  in  the  cimr^  of  a 

csnae,  it  was  held  that  the  paity  giting  6uch  notice  spenceW  v. 

angbt  can  the  attorney  to  whom  it  was  delirerad  16  Schoienberg,  7 

piwe  the  contents  of  it.  '  ^^' 

This  rale  of  profosmnal  secrecy  extefida  only  to     [  180  ] 
the  ciise  of  fiSK^ts  staled  to  a  legil  piactitioner  for 
die  purpose  of  enaMing  hift  to  conduot  a  ^ttse ;  and  %aK^^%  cam, 
thcreibre  a  confession  to  a  clergyaMUi  or  prieet,  for  ated  Peak^t ' 
tke  purpose  of  easing  the  culprit's  conscience,  the  Sf^ofk^ 
statement  of  a  man  to  his  private  friend,  or  of  a  pa^  ston's  case,  u 
tieat  to  his  physician,  are  not  within  the  proHection  of  ^'^^  ^^ 
the  law.    We  should  certainly  think  the!;  tiie  fiieftd, 
or  the  physician,  who  velbKtafti^  violated  the  confr^ 
dense  reposed  in  him,  acted  dishonourably ;  but  he 

It.  It.  %tmaf{jr.  Tkt  ktten  were  communkaUd  to  him  m  comeoufnce 
^  IT.  H,  mfymf  U  Am  profgukmUy.  On  UlM  case  Mr.  B. 
TkaBfwnj  who  tned  the  cause,  thought  that  B.  Jf.  wai»  cocfideli- 
ti»Uy  em)>loyed  by  W.  H.  and  that  therefore  he  could  not  be  ex- 
sBUtiid;  bui  theeimtt  Afterwards,  bekig  |yf  a  ooutrmy  crpitiiotiy 
gnbted  a  new  trial.  cannot 
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Ch.  III.  8.4.   cannot  withhold  the  fact,  if  called  upon  in  a  court  of 

Penont  who    justice. 

l^^^^^       Where  a  man  has,  by  putting  his  name  to  an  in- 

4t;.  strument,  given  a  sanction  to  it,  he  has  been  held 

'  by  some  judges  to  be  precluded  or  estopped  from 

^^Sheir*^^°    giving  any  evidence  in  a  court  of  justice  which  may 

T.  Rep.  296.     invaUdate  it;  as  in  the  case -of  a  party  to  a  bill  of 

exchange  or  promissory  note,  who  has  been  said  not 
to  be  an  admissible  witness  to  destroy  it,  on  the 
ground,  that  it  would  be  enabling  two  persons  to 
combine  together,  and  by  holding  out  a  false  credit 
to  the  world,  to  deceive  apd  impose  on  mankind. 
Ibid.  On  this  principle  it  was  held,  that  an  endorser  coald 

not  be  a  witness  to  prove  notes  usurious  in  an  action 

on  a  bond  founded  on  such  notes,  though  the  notes 

themselves  had  been  delivered  up  on  the  execution 

of  the  bond.    At  one  time  this  seems  to  have  been 

[  181  1      understood  as  a  general  principle,  applying  to  every 

Beat V.  Baker,  species  of  written  instrument;  but  in  a  case  where 

Appett  •  jyj  underwriter  of  a  policy  of  insurance  was  called 

to  prove  the  instrument  void  as  against. another 
underwriter^  and  objected  to  on  this  ground ;  the 
court  declared,  that  it  extended  only  to  negotiabk 
instruments,  and  he  was'  admitted  to  give  evidence 
destructive  of  the  policy.  It  had  been  in  former 
>  Wright  dem.  cases '  determined,  that  a  man, attesting  the  execu- 

dw^3  Burr.  ^  ^^^  ^^  *  ^'^^  ^*^  ^^^  thereby  estopped  from  proving 
1944.  Lowe  9.  the  insanity  of  the  testator,  though  it  went  much  to 
f^iH^*'^^  .his  credit:  and  in  a  late  case^,  in  which  that  of 
*Jotdaiiie«.  ^^wO»  V.  Snelley  csane  to  be  re-considered,  and 
Lashbrooke^  7  underwent  much  discussion,  it  was  solemnly  decided 
T.  R«p.doi.     jjy  ^g  Court  of  King's  Bench,  one  judge  only  (Mr.  J. 

Ashhurst)  dissentipg,  that, in  an  action  by  an  en* 
dorsee  of  a  bill  of  exchange  against  th^  acceptor, 
the  latter  might  call  the  payee  aiid  endorser  to  prove 
that  the  bill  was  void  in  its  creation,  as  being  drawn 
in  London  without  stamp,  though  dated  abroad ;  and 

that 
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that  the  case  of  Walton  v.  Shelley  was*  not  law.    So  Ch.  III.  t.  4. 

in  another  case  %  Lord  Kenyan  held  the  endorser  of  Baopped  by 
a  bill  of  exchange  (he  being  released  by  the  ac-        ^** 


ceptor)  a  competent  witness  to  prove  that  he  parted  1  p . «     «p 
with  it  to  the  plaintiff  on  a  usurious  consideration,  pjng,  Peake't 
We  are  now  consequently  to  consider  the  rule  as  no  Cas.aa4^Esp. 
Ignger  existing.  ''* 

It  has  in  some  cases  been  doubted  also^  how  far  [  182  ] 
persons  who  hare  passed  as  married  to  the  world, 
may  be  admitted  to  prove  they  were  not  so,  in  a 
question  as  to  the  legitimacy  of  their  issue,  and 
Beverai  contradictoiy  decisions  have  taken  place  on 
this  point  (x).      In  questions  of  legitimacy.  Lord  Cowp.5SM. 

(j)  Rex  ▼.  Stockland,  Burr.  S.  C.  5^8.  In  a  sessions  case, 
proof  was  dven,  that  two  persons  had  cohabited  together  as  man 
and  wife  mt  thirty  years,  and  the  sessions  refused  to  hear  the  sup- 
posed husband  eiamined,  to  prove  that  no  marriage  had  hi  fact 
taken  place  between  them,  ana  the  Court  of  King's  Bench  held  the 
decision  to  be  rig|bt.  But  in  Rex  v.  St.  Peters  Burr.  Ses.  Cas.  2$; 
Bui.  N.  P.  1 13,  it  was  held  that  the  supposed  husband  was  a  com- 
petent witness  to  duprove  the  marriage. 

In  Stmden  v.  StandeUj  Peake*s  Cas.  33.  Lord  Kemfcn  permitted 
aman  who  had  been  in  fivct  married,  to  prove  that  the  banns  of 
marriage  were  not  duly  published ;  and  in  a  still  later  case  which 
came  More  the  court,  the  reputed  wife  was  held  to  be  competent 
to  prove  die  was  not  married.    Thus^in 

Rav,InhobiUmt$  of  Brande^fy  6T.  Rep.  330,  on  the  hearin| 
an  appeal  finom  ap  order  of  removal,  the  respondents  produced 
endfttice  to  show  the  settlement  of  the  pauper's  fiither  was  at 
Bramliy;  and  in  order  to  prove  his  marriage  with  the  mother,  ,, 

prodaced  witnesses  to  prove  they  cohabited  together,  and  were 
reputed  as  man  and  wi&.  The  appellant  ofier^  to  produce  the 
mother  to  show  that  she  never  was  married,  or  that  if  she  ever  was, 
the  ceremony  took  place  in  Ire^am/,,  under  such  circumstances  as 
the  appellants  contended  by  the  laws  of  Ireland,  rendered  it 
wboUy  void.  This  was  objected  to,  and  the  Court  of  Quarter 
Sessions  being  of  that  opinion  rejected  it,  subject  to  the  opinion  of 
the  court.  Lord  Kenyan  said,  this  evidence  was  certainly  admis- 
sible, thoo^  the  justices  of  sessions  were  to  judge  as  to  the  effect 
of  it.  His  lordship  then  mentioned  Rex  v.  Si,  Peter,  and  said^ 
there  are  many  other  cases  in  which  it  has  been  decided,  that  the  • 

parents  may  he  called  as  witnesses  with  respect  to  the  legitimacy 
of  their  issue ;  and  if  they  may  be  called  to*  prove  they  are  legi- 
timate children,  there  is  no  reason  why  they  snould  be' considered 
as  incompetent,  when  called  to  prove  that  the  children  are  illegiti- 
mate; but  in  all  these  cases  sucn  testimony  is  open  to  great  obser- 
vation. 

N  Mansfield 
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interest  the  same  as  that  of  the  party-  who  *  ha»  m 
right  to  his  testimony,  deprive  such  party  of  Hie 
benefit  of  it^  so  neither  could  he,  by  yoluntarily 
acquiring  an  interest  the  other  way,  enable  himself 
to  object  to  give  evidence ;  and  therefore,^  where  a 
subscribing  witness  to  promissory  note  afterwards 
became  bail  for  the  maker,  he  was  compelled  to  give 
evidence  of  the  execution  (6). 

The  defendant  contended,  that  he  was  not  liable  to  pay  this 
monejr  to  the  plaintiff,  having  paid  it  over  to  one  Wright,  another 
clerk  of  the  phundff's,  who  was  authorized  to  reodve  k  Ibom 
binir 

To  prove  this  case,  he  called  Wright  as  a  witnen,  who  swore 
that  he  knew  the  state  of  the  defendant's  aeconnt,  and  that  no 
mofiey  was  due  irom  the  defendant  to  the  plaintiff.  Upon  wliicJi 
Erthney  die  plaintifi*s  counsel,  asked  him,  whether  some  money 
was  not  due  from,  some  person  to  the  plaintiff:  and  the  witness 
deinuning  to  this  questieo,  Lord  Kenyon  said,  that  he  wonld  not 
oblige  him  to  answer  any  question,  which  rai^t  tend  to  chai^ 
himself  with-  the  debt.  A  man  might  come  voluntarily,  and 
chaige  himself  with  a  debt,  but  he  could  not  be  compaled  to 
chai^  himself  civilly,  imy  more  than  to  make  himself  lialde  to  a 
criounal'piosecution. 

The  jury  believing  that  ITr^A^  was  authorized  to  receive  this 
money,  and  that  it  bad  been  paid  to  him,  were  about  to  find  a 
verdict  for  the  defendant,  when  the  plaintiff  chose  to  be  non- 
suited. 

Raynet  v.  Towgood,  K.  B.  Sit  at  Guildhall,  after  Mich.  Term, 
37  Geo.  3.  MS.  .  Debt  on  stat.  7  Geo.  a,  c.  8,  against  stock- 
jobbing. The  plaintiff  called  Nonhn,  the  broker  who  made  the 
contracts,  to  prove  the  fiict.  By  the  4th  sect,  of  the  act  of  par- 
liament, he  is  sutjeoted  to  a  penalty  of  500/.  He  ejected  to 
answer  any  question  which  mi^htteBQ  to  c&ove  himsdr  With  the 
penalty.  Gibb$,  for  the  plaintiff,  contended,  that  as  this  was  not 
an  indictable  ofienc^,  but  merely  subjected  the  pu^  to  a'pecn- 
niary  penalty,  he  could  not  refuse  te  be  examined.  Lord  Kettyon 
*  was  of  opinion,  he  coold  not  compel  him  to  give  evidence,  which 
would  subject  him  to  a  penalty.  For  want  of  other  evidenee,  the 
plaintiff  was  nonsuited.    The  Court  of  Kiiig's  Bench  afteFwvds 

gave  time  to  the  plaintiff  to  proceed  to  trial  m  two  other  actions 
rought  by  him  against  other  persons,  until  the  time  within  whi^ 
,the  action  against  the  broker  is  to  be  commenced  bad  cJapsed. 
Vide  JKc^nes  v.  I^ricery  7  T.  Rep.  178* 

(h)  Pending  the  impeachment  against  Lord  Melville,  the  doc- 
trine contained  in  this  chapter  underwent  much  discussion  in  bach 

Houses. 
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Houses  of  Psriianient,  and  the  Mowiiig  qnettioiis  wers  put  to    Ch.  III.  1.  5. 
the  judges  by  the  House  of  Lords,  viz.  Privilege. 

1.  Whether,  according  to  law,  a  witness  can  be  required  to  ^_ 

answer  a  question  relevant  to  the  matter  in  issue,  the  answering 
wUdi  has  no  tendency  to  accuse  himself,  but  the  answering 
which  ;nav  establish,  or  tend  to  establish,  that  he  owes^a  debt 
nooverable  by  civil  suit  ? 

3.  Whether,  according  to  law,  a  witness  can  be  reqtured  to 
aoMrer  a  question  relevant  to  the  matter  in  issne,  the  answering 
of  which  would  not  expose  him  to  a  criminal  prosecution,  but 
might  expose  him  to  a  civil  suit,  at  the  instance  of  his  majesty, 
fiir  the  reoovery  of  profits  derived  by  him  from  the  use  or  appU-  . 
cation  of  public  money  contrary  to  law  ? 

^Whether  a  person  orofiered  to  be  examined  as  a  witness,  and 
1^  is  to  be  discharged  nom  debts  in  case  he  fully  discloses  every 
act,  matter,  transaction,  and  thing  within  his  knowledge,  con- 
oeraiif;  which  he  ahall  be  examined,  and  is  to  remain  liable  to 
debts  if  he  does  not  so  disclose,  ii  a  witness  whose  testimony  may 
be  repdled  on  the  ground  of  interest? 

The  judges  delivered  their  opinions  seriaOm,  but  there  being 
moch  difierence  of  opiiiion  among  Uiem,  it  was  thought  necessary 
to  dear  up  the  doubts  whidi  existed  by  passing  a  declaratory 
act  on  the  subject ;  and  acoordingly  a  bill  was  introduced  into  the 
House  of  Lords,  which  was  afterwards  passed  into  a  law  in  the 
fdlowing  terms : 

46  Geo.  3,  c.  37. — ^An  act  to  declare  the  law  with  respect  to 
^tnesses  refusing  to  answer. 

Whereas  doubts  have  arisen  whether  a  witness  can  by  law  re- 
fuse to  answer  a  question  relevant  to  the  matter  in  issue,  the  an- 
swering of  which  has  no  tendencnr  to  accuse  himself,  or  to  expose 
him  to  any  penalty  or  forfeiture,  but  the  answering  of  which  may 
eataUish  or  tend  to  establish  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit  at  the  instance  of  his  majesty,  or  of  some 
other  person  or  persons :  Be  it  therefore  declarea  and  enacted,  by 
the  Kmg'-s  most  Excellent  Majesty,  by  and  with  the  advice  and 
coBsent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the 
nme,  that  a  witness  cannot  by  law  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering  of  which  has  no 
tendency  to  accuse  himself«  or  to  expose  him  to  penalty  or  for- 
feitore  of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole 
Boond,  that  the  answering  of  such  question  may  establish  or  tend 
to  establish  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  either  at  the  instance  of  his  majesty  or  of  any  other  person  or 
perssns. 

A  rated  mhabitant  of  a  parish  b  considered  as  a  -party  to  an 
appeal  between  his  parish  and  another  touching  the  settlement 
of  a  pauper;  and  being  as  such  directly  interested  in  the  event 
of  the  appeal,  cannotbe  compelled  to  give  evidence  by  the  ad- 
verse pansh  under  the  above  act  of  parliament.  Rex  y,  Wobum* 
10  East,  395.    But  see  the  stat.  54  Geo.  3,  c.  170,  arUe,  1 57. 

N   3 


l82  WITNESSES. 


SECTION  VI. 


Of  the  Examination  of  Witnesses. 

[  186  ]  When  a  witness  was  liable  to  any  objection  oil 
€h.  III.  8. 6.  account  of  interest,  6lc.  the  old  rule  was  either  to 
Erommatim,  examine  him  upon  the  voir  dire,  as  to  his  sitoationy 
VideAbrar  ^^  ^^  ^^  Other  witnesses  to  prove  the  fact  which 
hamsv.  Bunn^  rendered  him  incompetent.  The  party  against  whom 
fo'SlSW  ^^  "^  produced  had  his  election  which  of  these 
Lord  Lovat's  modes  he  would  pursue,  but  he  could  not  adopt 
jThA&S        ^oth;  and  if  the  witness  denied  his  interest,  no 

other  evidence  could   afterwards  be  produced  to 
prove  it,  for  the  purpose  of  rendering  him  incompe- 
tent; but  the  party  was  not  precluded  from  contra- 
dicting the  fact  so  sworn  by  other  evidence,  and 
thereby  lessening  the  credUi  of  the  witness  with  the 
jury.    If  he  appeared  to  be  incompetent,  either  by 
his  own  examination  on  the  voir  dire,  or  by  other 
evidence,  the  objection  was  immediately  made ;  for 
if  not  taken  before  he  was  sworn  in  chief,  it  was 
considered  as  too  late  after  he  had  been  examined 
by  the  party  calling  him,  and  cross-examined  by  the 
Per  BuUer,  J.    other  side.    But  the  modem  practice  is  to  swear  the 
7  T.  Rep.  719.  ^itjjggg  j^  chief  in  the  first  instance ;  and  if  at  any 
[  187  ]     time  during  the  trial  it  be  discovered  that  he  is  in  a 
situation  which  renders  him  incompetent,  it  is  then 
time  to  take  the  objection;  but  the  bare  circum- 
stance of  a  witness  being  discovered  to  be  incom- 
Turaer  v.        petent  aft«r  the  trial,  is  not  alone  sufficient  ground 

^P'  719-        ^^  ^  ^^^  ^^ »  however  it  may,  when  added  to 

others,  weigh  with  the  discretion  of  the  court. 

On  this  examination  of  a  witness,  as  to  his  situa- 
tion, he  may  be  asked  any  questions  concerning 
instruments  he  has  executed,  &c.  without  producing 
those  instruments ;  for  the  party  against  whom  he 

is 
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is  called,  not  knowing  the  witnesses  to  be  prodoced  Cfa.  III.  t.  6. 
against  him,  cannot  always  be  prepared  with  the  Emmimikm. 
evidence  to  prove  him  incompetent*  — — — - 

So  if  a  witness  on  examination  eonfess  that  he  Botham  v. 
was  originally  interested,  he  may  restore  his  com-  ^^"io^f 
peto&cy  by  proving  that  he, has  been  since  a  bank-  21B.  I^p.  164 
rapt,  and  received  his  certificate,  or  any  other  fact  S.  C. 
whereby  his  interest  is  detennined.    But  had  his  SlTi^ 
interest  been  proved  by  other  evidence,  his  certificate  bum,  15  East, 
should  have  been  produced;   and  if  a  release  be  ^^' 
given  by  or  to  the  witness,  for  the  express  purpose 
of  rendering  him  competent,  .it  should  be  produced, 
and  the  subscribing  witness  called  to  prove  it 

When  a  witness  is  not  liable  to  any  legal  objec- 
tion, he  is  first  examined  by  the  counsel  for  the 
party  on  whose  behalf  he  comes  to  give  evidence,  as 
to  his  knowledge  of  the  fact  he  is  to  prove.  Thisi 
examination,  in  cases  of  any  intricacy,  is  a  duty  of  [  188  1 
no  small  importance  in  the  counsel;  for,  as  on  the 
one  hand  the  law  will  not  permit  him  to  put  what  are 
called  leading  questions,  viz.  to  form  them  in  such  a 
way  as  would  instruct  the  witness  in  the  answers  he 
is  to  give ;  so  on  the  other,  he  should  be  careful  that 
he  makes  himself  sufficiently  understood  by  the 
witness,  who  may  otherwise  omit  some  material  cir- 
cumstance of  the  case.  Of  late  years,  the  rule  as 
to  leading  questions  has  been  somewhat  relaxed  in 
the  case  of  an  original  examination ;  and  where  it 
evidently  appeared  Uiat  a  witness  was  hostile  to  the 
parfy  by  whom,  he  was  called,  and  unwilling  to  an- 
swer questions  put  to  him,  the  examination  in  chief 
has  been  permitted  to  assume  the  appearance  of  a 
croBs^xamination»  and  leading  questions  to  be  put 
to  a  witness.  It  is  impossible  to  point  out  the  cases 
in  which  the  general  rule  of  law  shall  be  so  departed 
from;  and  therefore  it  mu^t  be  left  wholly  to  the 

N  4  discretion 
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Ch.III.  8.6.    discretion 'of  the  judge,  who  in  general  is  guided,  by 
Eiuaimation.    fj^Q  demeanour  of  the  witness,  and  the  situation  he 
'   stands  in  with  relation  to  the  parties. 

The  counsel  retained  on  the  other  side,  next  cross- 
examines  the  witness;  and  the  witness  not  being 
supposed  so  friendly  to  his  client  as  to  the  party  by 
whom  he  is  called,  he  is  not  restrained  to  any  parti- 
cular mode  of  examination,  but  may  put  what  ques- 
tions he  pleases.  He  may,  for  the  purpose  of  tiying 
the  credit  of  the  witness,  suppose  facts  apparently 
connected  with  the  cause,  which  have  no  existence  but 
in  his  own  imagination,  and  ask  the  witness  if  they 
did  not  happen*  No  mischief  can  arise  from  this 
course  of  examination ;  for,  if  the  witness  is  deter- 
mined to  speak  nothing  but  the  truth,  he  will  deny 
every  thing  so  suggested,  and  the  testimony  of  every 
other  who  is  called  will  confirm  him.  But  it  fre- 
quently happens,  on  the  other  hand,  that  witnesses 
who  have  entered  into  a  wicked  conspiracy  to  defeat 
justice/ and  who,  having  made  up  their  story  toge- 
ther, agree  upon  the  general  features  of  the  case, 
[  189  ]  will,  when  examined  out  of  the  hearing  of  each 
other  (c),  by  their  variations  in  little  circumstances, 
as  to  which  they  are  unprepared,  betray  the  villainy 
of  their  attempt;  and  by  their  contradictions  be 
rendered  utterly  unworthy  of  credit.  A  cross- 
examination  to  this  extent  has  never  been  objected 
to ;  but  how  far  a  counsel  may,  on  cross-examina- 
tion, inquire  into  matters  ybretgif  to  the  cause,  for  the 
purpose  of  affecting  the  character  and  credit  of  the 

(c)  It  appears  that  the  present  practice  of  ordering  witnesses 
out  of  court  durins  the  progress  of  a  cause,  so  as  to  prevent 
them  from  hearing  ue  testimony  of  others,  is  veij  ancient.  For- 
tescue  de  Laudibus,  c.  26,  savs,  **  £t  si  necessitas  exegerit,  di- 
vidantur  testes  hujusmodi,  donee  ipsi  deposuerint  quicquid 
velint,  ita  quod  dictum  unius  non  docebit  aut  concitabit  corum 
alium  ad  conaimiliter  testificandum."  See  also  Williams  v.  Hulie, 
1  Sid.  131. 

witness. 
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witnessy  has,  as  I  have  before  observed,  been  the    Ch.  III.  s.  6. 
subject  of  much  difference  of  opinion,  and  appears 
to  be  even  at  present  not  very  well  settled. 

It  must  frequently  occur,  that  in  the  cross-exa- 
mination of  a  witness  as  to  the  representations  by 
him  contrary  to  what  he  deposed  in  chief,  the 
coansel  will  have  occasion  to  refer  to  letters  or  other 
written  papers  of  the  witness  himself;  and  objec- 
tions have  frequently  arisen  at  Nisi  Prius  as  to  the 
mode  in  which  such  contradictions  shall  be  put  to 
the  witness,  or  given  in  evidence  agdnst  him.  In 
the  proceedings  on  the  Bill  of  Pains  and  Pensdties 
against  the  Queen,  (Friday,  Sept.  ist,  1820,)  thi^ 
question  was  more  formally  discussed  and  decided 
than  on  any  former  occasion ;  and  as  such  decision 
must  be  considered  as  a  rule  for  all  future  cases,  it 
will  not  be  out  of  place  to  state  the  case  fully  here. 

Londa  Dumoni  having  been  examined  as  to  cer- 
tain &ct8,  Mr.  Williams,  in  his  cross-examination, 
asked  her  whether  she  did  not  use  certain  expres- 
sions which  he  read  from  a  supposed  letter  from  the 
witness  taher  sister;  on  which  the  Attorney-General 
objected,  that  as  the  questions  were  drawn  from 
a  written  source,  the  letter  ought  to  be  put  in  be- 
fore making  use  of  its  contents ;  and  the  point  having 
been  argued  at  length  by  the  counsel,  the  Lord  Chan- 
cellor moved  that  a  question  should  be  proposed  to 
the  judges  for  their  opinion,  **  whether  in  the  courts 
below  a  party,  on  cross-examination,  would  be  al- 
lowed to  represent  in  the  statement  of  a  question  the 
contents  of  a  letter,  and  to  ask  the  witness  whether 
the  witness  wrote  a  letter  to  any  person  with  such 
contents,  or  contents  to  the  like  effect,  without 
having  shown  to  the  witness  the  letter,  and  having 
asked  him  if  he  wrote  such  letter  and  his  admitting 
that  he  wrote  it?''  and  after  jsome  debate,  that  ques- 
tion 
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€h.  III.  s.  6.    tion  was  propoeed,  with  the  following  addition,  ''and 
Exnmhuaim.    whether,  when  a  letter  is  produced  in  the  courts  be- 

• low,  the  court  will  allow  a  witness  to  be  asked,  upon 

showing  the  witness  a  part  of,  or  only  one  or  more 
lines  of  such  letter,  and  not  the  whole,  whether  he 
wrote  such  part,  or  such  one  or  more  lines,  and  in 
case  the  witness  shall  not  admit  that  he  did  write 
the  same,  the  witness  can  be  examined  as.  to  the 
contents  of  such  letter?"  The  judges  having  .retired 
for  a  short  time,  returned  to  the  house,  apd  the  Lord 
Chief  Justice  of  the  King's  Bench  answered,*  that 
to  the  first  question  on  which  they  were  called  on  to 
speak,  they  an&wered  in  the  negative;  and  stated, 
that  the  grounds  on  which  they  had  so  decided  were, 
that  according  to  the  established  rules  of  eTJ- 
dence,  the  contents  of  every  written  paper  must  be 
proved  by  the  paper  itself;  therefore  the  witness  must 
first  be  asked,  whether  the  paper  be  in  his  hlind- 
writing  1  and  then  the  paper  would,  if  the  witne9s 
admitted  it,  be  put  in  to  be  read  aa  evidence  by  the 
cross-examining  counsel  in  his  proper  season,  aod 
the  court  would  be  in  possession  of  the  whole. 

The  next  question,  (viz.)  '^  whether  the  counsel 
would  be  allowed  to  ask  a  witness  whether  a  part  or 
the  whole,  or  one  or  more. lines,  were  in  the  witness's 
hand-writing,  and  whether,  if  the  witness  denied  the 
hand-writing,  the  counsel  could  proceed  to  cross- 
examine  him  as  to  the  contents  of  the  letter  with- 
out showing  the  whole?"  the  Chief  Justice  said, 
that  the  judges  had  divided  into  two  parts,  and 
given  a  distinct  answer  to  each  of  its  parts.  .  To  the 
first  part,  whether  counsel  would  be  allowed  to  show 
any  part  of  a  letter,  or  one  or  more  lines,  and  to  ask 
the  witness  whether  that  were  the  witness's  hand- 
writing, they  had  giveti  their  opinion  in  the  a£Srma- 
tive ;  but  to  the  latter  part,  of  the  question,  viz.  whe^ 

ther, 
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ther,  if  the  witness  denied  such  part  or  parts  to  be    ch.  III.  s.  6. 

his  hand-writing  counsel  might  proceed  to  examine 

the  witness  as  to  the  contents  of  the  letter  without 

showing  him  the  whole^  they  were  of  opinion  thai  he 

he  could  not,  because,  as  he  had  before  stated,  to 

prove  the  contents  of  a  paper,  the  paper  itself  must 

be  produced. 

After  some  observations,  the  Lord  Chancellor  in- 
foraied  the  counsel,  that  their  lordships  had  decided 
that  they  could  not  be  allowed,  on  merely  stating  the 
contents  of  a  letter,  to  ask  the  witness  whether  she 
had  ever  written  or  sent  such  a  letter ;  and  further, 
that  ihey  would  be  allowed  to  show  the  witness  any 
part  or  parts  of  a  letter,  and  to  ask  if  such  parts  were 
hi  the  witness's  hand-writing,  but  they  could  not  be 
allowed  to  examine  the  witness  upon  the  contents  of 
such  letter  unless  the  whole  were  shown  to  the  wit- 
ness to  ascertain  the  hand-writing.  Upon  this,  Mr. 
WiUiams  showed  the  witness  several  letters,  which 
she  admitted  to  be  of  her  hand-writing;  and  he  was 
proceeding  to  put  a  question  respecting  the  contents 
of  these  letters,  when  the  Attorney-General  objected 
to  such  questions,  unless  the  letters  were  put  in. 
This  point  was  argued  at  length  by  the  respective 
counsel,  after  which  the  Lord  Chancellor  proposed 
that  the  following  question  should  be  submitted  to 
the  judges,  viz.  **  whether  when  a  witness  is  cross- 
examined,  and  upon  the  production  of  a  letter  to 
the  witness  under  cross-examination,  the .  witness 
admits  that  he  wrote  that  letter,  the  witness  would 
be  examined  in  the  courts  below,  whether  he  did  or 
did  not  in  such  letter  make  statements  such  as  the 
coansel  shall  by  questions,  addressed  to  the  witness, 
suggest  are  or  are  not  made  therein ;  or  whether  the 
letter  itself  must  be  read  as  the  evidence  to  manifest 
that  such  statements  are  or  are  not  contained  therein^ 
uid  in  what  stage  of  the  proceedings,  according  to 

the 
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Ch.  III.  8.6.  the  practice  of  the  courts  below,  the  letter  could  be 
Exmmnaiion.  required  by  the  counsel  to  be  read,  or  be  permitted 
■    -  by  the  courts  below  to  be  read?" 

This  question  was  accordingly  submitted  to  the 
judges,  and  in  about  ten  minutes  the  Lord  Chief 
Justice  of  the  King's  Bench  returned  the  answer  of 
the  judges  to  the  first  part  of  the  question,  that  the 
question  propounded  by  the  counsel  could  not  be  a 
question  addressed  to  the  witness  as  to  the  inquiry 
whether  or  no  certain  statements  are  contained  in 
the  letter,  but  that  the  letter  itself  must  be  read 
to  manifest  that  such  statements  are  or  are  not 
contained  in  the  letter.  His  lordship  said,  that 
in  giving  that  opinion  the  judges  did  not  consider 
that  they  were  presuming  to  offer  to  their  lordships 
any  new  rule  of  evidence  now  for  the  first  time  given 
by  them,  but  that  they  founded  their  opinion  upon 
what  was  a  rule  of  evidence  as  old  as  any  part  of 
the  common  law  of  England,  namely,  that  the  con- 
tents of  a  written  instrument,  if  in  existence,  must 
be  proved  by  the  instrument  itself,  and  not  by  parol 
evidence.  In  answer  to  the  latter  part  of  their 
lordships  question,  in  what  stage  of  the  proceeding, 
according  to  the  practice  of  the  courts  below,  sach 
letter  could  be  required  by  the  cotmsel  to  be  read, 
or  be  permitted  by  the  courts  below  to  be  read,  the 
judges  were  of  opinion,  according  to  the  ordinary 
rule  of  proceeding  in  the  courts  below,  the  letters 
were  to  be  read  as  the  evidence  of  the  cross-exa- 
mining counsel,  as  part  of-his  evidence,  in  his  turn, 
after  he  should  have  opened  his  case ;  but  if  the 
counsel  cross-examining  suggested  to  the  court  that 
he  wished  to  have  it  read  immediately,  in  order  that 
he  might,  after  the  contents  of  the  letter  should  have 
been  made  known  to  the  court,  found  certain  ques- 
tions upon  it,  to  b^  propounded  to  the  witness,  which 
could  not  well  or  effectually  be  done  without  first 

readinj 
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reading  the  letter  itself,  that  becomes  an  excepted  Ch.  IIL  ••6. 
case  in  the  courts  below,  and  for  the  convenient  ad-  Exommaiwm. 
ministration  of  justice,  the  letter  is  permitted  to  be  ' 

read  at  the  suggestion  of  the  counsel,  but  consider- 
ing it,  however,  as  part  of  the  evidence  of  the  counsel 
proposing  it,  and  subject  to  all  the  consequences  of 
considering  such  letter  as  part  of  his  evidence. 

Qn  a  subsequent  day,  (Friday,  Sept.  5th,)  a  witness 
of  the  name  of  Sacchi  being  under  cross-examina- 
tion, was  asked  if  he  ever  represented  to  any  person 
diat  **  he  taxed  himself  with  ingratitude  to  a  most 
generous  mistress  ?"  (meaning  the  Queen)  upon  which 
die  Attorney-General  objected,  that  if  the  representa- 
tion were  made  by  the  witness  in  writing,  the  paper 
ought  to  be  put  in  before  the  question  was  put  to 
the  witness ;  but  if  it  was  only  a  representation  made 
by  the  witness  in  conversation,  there  could  be  no 
objection  to  the  Queen's  counsel  asking.  Did  you  re- 
present so  and  so  in  conversation?  This  pomt  having 
been  argued. 

The  Lord  Chancellor  said,  that  the  opinion  given 
by  the  judges  on  a  former  occasion,  was  not  exactly 
a  decision  upon  the  case  before  the  house.  That 
was  a  decision  upon  a  case  where  written  papers 
were  produced.  Here  there  was  as  yet  no  paper 
produced.  If  the  witness  could  be  sure  that  the 
papers  about  which  he  was  asked  were  existing,  it 
would  be  competent  for  the  counsel  to  call  for  their 
production.  He  could  not  say  that  it  was  so  in  a 
case  where  there  might  be  a  knowledge  of  papers 
which  had  existed,  but  for  aught  the  court  knew, 
were  not  existing  at  the  time  of  inquiry.  He  pro- 
posed that  it  sh<^uld  be  submitted  to  the  judges,  for 
their  opinion,  *^  whether  or  not  a  witness  could  be 
cro88*examined  in  the  lower  courts  as  to  representa* 
tions  of  a  particular  nature,  it  not  being  specified  in 
the  question  whether  it  referred  to  representations 

in 


<|Q^  WITNKSSES. 

Cii.  III.  8. 6.    in  writiTig^  or  in  words,  supposing  that  the  counsel  on 
EioB/Unation,    the  Other  side  objected  to  such  cross-examinatioa?'' 

The  judges  having  retired  to  deliberate,  afterwards 

returned  to  the  house,  and  the  Lord  Chief  Justice  of 
the  King's  Bench  delivered  their  opinion.  He.  said 
it  was  not  in  the  recollection  of  any  of  the  judges 
that  a  question  of  the  nature  proposed  by  the  counsel 
had  ever  been  put  in  the  courts  below;  but  that 
questions  of  a  similar  nature  were  of  every-day  oc- 
currence* In  questions  referring  to  contracts  and 
agreements,  the  witness  was  frequently  asked  if  there 
was  any  agreement  for  the  sale  of  a  particular  article; 
on  which  it  was  the  ordinary  practice  for  the  counsel 
to  put  an  intermediate  question  to  die  witness,  and 
ask  whether  the  agreement  was  in  writing.  If  the 
answer  oC  the  witness  was  in  the  affirmative,  then  the 
agreement  in  writing  must  be  put  in ;  if  in  die  nega- 
tive, the  counselmight  proceed  to  question  the  witness 
OH  the  natuiiB  of  the  agreement.  Although,  therefore, 
himself  and  his  learned  brothers  could  not  speak 
distinctiy  in,  the  affirmative  or  the  negative  upon  the 
question  proposed  to  tliem  by  their  lordships,  yet, 
with  reference  to  the  principles  of  the  law  of  evi- 
dence, as  decided  by  practice  relative  to  contracts 
and  agreements,  the  other  judges,  with  himself,  were 
decidedly  of  opinion  that  the  question  coidd  not  be 
put  in  its  present  form;  but  it  might  be  divided,  and 
the  witness  might  be  first  asked  generally  if  he  had 
made  any  declarations  or  representations,  and  if  he 
answered  in  the  affirmative,  he  might  be  asked  the 
particulars  of  those  representations,  the  counsel  on 
the  other  side  being  permitted  by  the  house  to  inter- 
pose the  question  whether  the  declaration  was  in 
writing. 

The  Lord  Chancellor  said,  he  always  understood 
the  rule  to  be  as  given  by  the  judges ;  and,  on  tlie 
counsel  being  called  in,  informed  them,  that  the  house 

had 
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hail  decided,    the   counsel    cross-examining   must    Ch.  TIX.  s.  6. 
first  ask  if  the  declaration  of  the  witness  was  made    Exttmmation, 

onJly  or  in  writing ;  and,  after  some  obserrations  

from  Lords  Grey  and  Erskine,  added,  that  he  thought 
the  best  course  would  be  for  the  counsel  for  her 
Majesty  to  be  asked  if  he  would  ask  the  witness  if 
he  had  macle  a  ret>resentation,  with  the  understand- 
ing that  the  counsel  for  the  bill  was  to  be  allowed 
to  ask  the  witness,  before  that  question  was  an- 
swered, if  he  had  made  the  representation  in  writing. 

Having  thus  noticed  the  course  of  examination 
which  is  permitted  for  the  purpose  of  affecting  the 
credit  of  a  witness  as  to  declarations  or  representa- 
tions  made  by  him  respecting  the  subject  of  the 
caose,  it  will  be  proper  to  remind  the  reader  that 
such  examination  is  absolutely  necessary,  to  enable 
the  party  against  whom  he  is  called  to  show  the  fact 
alleged  against  him;  for  though  the  party  is  not 
bound,  as  we  have  seen  in  other  cases  not  connected 
with  the  cause,  (ante,  1 35,)  to  take  the  story  of  the 
witness  exactly  as  he  chooses  to  give  it,  yet  he  is  not 
permitted  to  inquire  from  other  witnesses  as  to  the  fact 
alleged  without  first  examining  the  witness  to  if. 

Though  this  has  long  been  the  established 
course  of  proceeding  in  Westminster-Hall,  yet  it 
was  questioned  in  the  Hpuse  of  Lords,  on  the  bill 
against  the  Queen,  (Friday,  Oct.  20th) ;  and  an  at- 
tempt having  been  made  to  discredit  the  above- 
mentioned  witness  (Saechi)  by 'showing  that  he  had 
attempted  to  suborn  other  persons  to  give  false 
testimony  against  the  Queen,  the  following  questions 
were  put  to  the  judges,  viz. "  1st. Whether,  according 
to  the  practice  and  usage  of  the  courts  below^  and 
according  to  law,  when  a  witness  in  support  of  the 
prosecution  has  been  examined  in  chief^  and  has  not 
been  asked  in  cross-examination  as  to  any  declara- 
tions made  by  him^  or  acts  done  by  him  to  procure 

persons 
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Ch.  m.  1.6.  persons  cormptly  to  give  evidence  in  support  of  the 
prosecution,  it  would  be  competent  to  the  party 
accused  to  examine  the  witnesses  in  his  defence  to 
prove  such  declarations  or  acts  without  first  calling 
back  such  witness  examined  in  chief  to  be  examined 
or  cross-examined  as  to  the  tauct  whether  he  never 
made  such  declarations,  or  did  such  acts?" 

''  2d.  Whether,  if  on  any  trial  in  any  court  below 
a  witness  is  called  on  the  part  of  the  plaintiff  or 
prosecutor,  and  gives  evidence  against  the  defendant 
in  such  cause,  and  if  after  the  cross-examination  of 
such  witness  by  the  defendant's  counsel,  they  dis- 
cover that  the  witness  so  examined  has  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false 
testimony  in  such  cause,  the  counsel  for  such  de- 
fendant may  not  be  permitted  to  give  evidence  of 
such  corrupt  act  of  such  witness  without  calling 
back  such  witness?'' 

The  Chief  Justice,  in  anqwer  to  these  questions 
observed^  that  the  usual  practice  of  the  courts  below, 
and  a  practice  to  which  they  were  not  aware  of  any 
exception,  was  this :  If  it  be  intended  to  bring  the 
credit  of  any  witness  into  question  by  proof  of  any- 
thing that  he  may  have  said  or  declared  touching  the 
cause,  the  witness  is  first  asked,  upon  cross-ex- 
amination, whether  or  no  he  has  said  or  declared 
that  which  is  intended  to  be  proved.  If  the  witness 
admits  the  words  or  declarations  imputed  to  him, 
the  proof  on  the  other  side  becomes  unnecessary, 
and  the  witness  has  an  opportunity  of  giving  such 
reason,  explanation  or  exculpation  of  his  conduct,  if 
any  there  be,  as  the  particular  circumstances  of  the 
transaction  may  happen  to  furnish;  and  thus  the 
whole  matter  is  brought  before  the  court  at  once, 
which  in  our  opinion  is  the  most  convenient  course. 
If  the  witness  denies  the  words  or  declarations  im- 
puted to  him,  the  adverse  party  has  an  opportunity 

afterwards 


WITNBSSBS.  10^ 

afterwards  .of  contending  that  the  matter  of  the  Ch.  III.  8.6. 
speech  or  declaration  is  such  that  he  is.  not  to  be  Crou-€jamm»' 
bound  by  the  answer  of  the  witness,  but  may  con-  ^'^' 
tradict  and  falsify  it ;  and  if  it  be  found  to  be  such, 
his  proof  in  contradiction  will  be  received  at  the 
proper  season.  If  the  witness  declines  to  give  any 
answer  to  the  question  proposed  to  him,  by  reason 
of  the  tendency  thereof  to  criminate  himself,  and 
the  court  is  of  opinion  that  he  cannot  be  compelled 
to  answer,  the  adverse  party  has,  in  this  instance 
also,  his  subsequent  opportunity  of  tendering  his 
proof  of  the  matter,  which  is  received,  if  by  law  it 
ought  to  be  received.  But  the  possibility  that  the 
witness  may  decline  to  answer  the  question,  affords 
no  suiEcient  reason  for  not  giving  him  the  opportu- 
nity of  answering  and  of  offering  such  explanatory  or 
exculpatory  matter  as  he  had  before  alluded  to;  and 
it  was,  his  lordship  added,  in  their  opinion,  of  great 
importance  that  that  opportunity  should  be  afforded, 
not  only  for  the  purpose  already  mentioned,  but  be- 
cause, if  not  given  in  the  first  instance,  it  might  be. 
wholly  lost ;  for  a  witness  who  had  been  examined, 
and  had  no  reason  to  suppose  that  his  further  attend- 
ance was  requisite,  often  departed  the  court,  and 
might  not  be  found  or  brought  back  until  the  trial  had 
ended.  So  that  if  evidence  of  this  sort  could  be  ad- 
duced on  the  sudden,  and  by  surprise,  without  any 
previous  intimation  to  the  witness,  or  the  party  pro- 
ducing him,  great  injustice  might  be  done,  and,  in 
their  opinion,  not  unfrequently  would  be  done,  both 
to  the  witness  and  to  the  party ;  and  this  not  only  in 
the  case  of  a  witness  called  by  a  plaintiff  or  prose- 
cutor, but  equally  so  in  the  case  of  a. witness  called 
by  a  defendant;  and  one  of  the  great  objects  of  the 
course  of  proceeding  established  by  their  courts  was, 
the  prevention  of  surprise,  as  far  as  was  practicable, 
upon  any  person  who  might  appear  therein." 

o  ''  The 
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Ch.XII.8.6.  '^  The  questions  propounded  by  their  lordships 
OoM^MHiiiMr-  comprised  not  only  declarations  made  by  a  witness, 
^""^ but  also,  in  the  language  of  the  first  of  those  ques- 
tions, ^^  acts  done  bybim  to  procure  persons  cor- 
ruptly to  give  evidence  in  support  of  the  prosecu* 
tion ;"  and,  in  the  language  of  the  latter  question, 
'*  a  discovery  that  the  witness  has  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false 
testimony  in  such  cause." 

**  They  understood  the  acts  thus  mentioned  to  be 
acts  oocurring  in  the  ordinary  mode  and  usual  course 
wherein  such  transactions  were  proved  in  cdmsnon 
experience  to  take  place ;  becaiuse,  they  presumed, 
if  the  questions  had  related  to  an  act  done  in  an 
Mtraordinary  and  unusual  manner,  tlietr  attention 
woi4d  have  been  directed  to  the  special  mode  and 
oirenmstances  of  the  act  by  the  frame  and  language 
of  llie  questions.  Now  such  acts  of  corruption 
wist e  ordinarily  accomplished  by  words  and  speeches, 
an  ofliMr  of  money  or  other  benefit  derives  its  entire 
dHovieter  from  the  purpose  for  which  it  was  made, 
aiMl  iihis  ptirpose  was  noticed  and  explained  by 
words,  so  that  an  inquiry  into  the  act  of  corruption 
#Mdd  uiraally  be,  both  in  form  tui  etkct,  an  inquiry 
into  the  words  spoken  by  the  supposed  corruptor; 
and  wofAs  spoken  for  such  a  purpose  did^  in-  their 
opinion,  fliB  within  the  same  rule  and  principle^  with 
regard  t^  the  proceedings  in  their  conrts,  as  words 
i^ken  for  any  other  purpose,  and  they  did  not  there- 
fore pemeiv6  any  solid  distinction  vrith  regard  to  this 
point,  between  the  decfaMtions  and  the  acts  men- 
tioned in  the  questions  proposed  to  theih.'' 
He-ciwima-  When  a  witnese  has  been  oroes^exatliined  by  die 
''^'  counsel  of  tb^  party  agahiat  whomr  he  ban  been 
called,  the  counsel  who  originally  eaBed  bim  is  p^ 
nritted  to  re-examine  him,  for  the  purpose  of  explaining 
any  facts  so  brought  out  on  cross-examination ;  but 

in 
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than  on  his  original  lamination  1  and  Ifj  ah  ci'oss^^il-    Ee-erd^M«. 

amination  as  to  a  cdnveiMillctti  hdd  by  hini  with  a  third         *^- 

person,  re^p^cting  his  h^ihg  a  tdtdelsd  in  the  oats^, 

he  mentiona  what  he  said  to  Mch  thifd  pe^on,  this 

does  iiot  entitle  t&e  Counsel  by  whdih  he  is  <SdIlefd  to 

iAqtiire  into  the  Whdle  cdnyetfiatioa  betW^n  h^ 

attd  such  third  petson,  so  as  to  let  lib  the  asal^ttic^ 

of  such  third  persbii  (d),  bnt  only  What  iftdnc^  the 

witness  t&  caaike  auch  cOntttifiuiiielltioii. 

II16  party  exammed  ttrast,  aK  waa  befote  Observed,  Adtftht  WU- 
depose  to  those  filets  only  of  which  he  haa  an  Irtime-  «*«^*^«*- 
diate  knowledge  and  recoHe^tibn.    He  tnay  tefresh 
his  memory  with  a  copy  taken  by  hitnseif  from  a  day « 
book,  and  if  he  can. then  speak  positively  as  to  his 
recollection,  it  is  sufficient;  but,  if  he  has  no  recol- 
lection, further  than  finding  tbe  entry  in  his  book, 
the  book  itself  must  be  pro4uced '.    Where  the  de-  >  Tanner  v. 
fendant  had  signed  aeknowledgments  of  having  re-  T^^ r^d*^ 
ceived  money,  in  a  day-{>6olt  of  the  plaintiff,  and  the 
jIUMffg  <A#rik  dkefW^iMls  r^cvd:  ^ffe¥  tlM  items  to 
Um,  and  hia  iMitiis^ledged  iky  #(di«  alt  ^H  *  v^M 
hM  that  tbe  Witdeis  mi^  rdftesb  his  i^temOty  by 
itfemug  to  Ae  book,  al^tigfH  Hi^e  was  n&  $ltmtf 

to  tba  iMftflt  on  wiri^b  the  tee^iOt  Wsto  IVfriftefi;  fi>l^  *Jacob9.Lind- 

tUv  am  only  proving  a  terbd  acknowli^gintot,  and  4^'.         ' 
dotawrttMmeoeifit*. 

TbMgh  witnesses ett  in  g^Oetal  speak  oiiiy  lui  to  Hucpm^m 
fKt$,  yet  ixk  (joestiona  of  science,  petsons  versed  itt  scknu, 
Ae  stijMI^  Mdy  delrver  their  dpinhris  upon  oatli.  On 
ttie  fme^  fMht66  by  {ho  othet  witnesset^.  ThOs  a 
I^yiidito  wko  htti  not  ^^h  a  patficukr  patiedtr^ 
^,  i^r  li^ayi^  tiie  Evidence  of  others,  be  cadled' 
t5  fmif§  oa  Wi  Mth^  ttiO  genetd  effects  of  ihe 
Hmm  dOicfilHfd  bjr  tbem>  «0d  its' (M^bable  Ootise^ 

^^^^^3^i^^^  ^^^  ^*  dissest.  in  the  Queen's  case,  Tue*- 

o  8  quences 


iq5  with  esses. 

Ch.  III.  1.6.  quenoes  in  the  particular  csuae.    So  a.  sbip-bftiMer 

Hi$  ofnnion  in  has  been  permitted  to  give  his  opinion  on  the  sea^ 

^kncf  worthiness  of  a  ship  from  a  survey  taken  by  others ' ; 

-  an  engineer  to  prove,  from  his  own  experiments, 

[  191  ]  the  usual  effects  of  natural  causes  on  a  particular 

» Thornton  r.  harbour ;  seal  engravers,  to  show  that  an  impression 

aS.  Pei*.  was  from  a  forged  seal » ;  and,  persons  accustomed  to 

W.P.C.  35-  inspect   hand-writings,  to  prove  that  a  particular 

Charaund  v,  ^jQ^ument  appeared  to  be  an  imitation,  and  not  a 

Angestien,  .        ,        .  .              <•       1         1     ^v      "    -j 

Ibid.  43.  genuine  hand-wntmg ' ;  for  though  the  eviaence  so 

•Folkwr.  given  does  not  distinctly  prove  the  fact,  it  is  still 

Chad,  cited  4  general  information,  which  the  rest  of  mankind  stand 

,  Ante  102.  '^^  ^^^  ^*i  ^  enable  them  to  form  an  accurate  judg- 
ment on  the  subject  in  dispute. 


SECTION  VII. 

Offrocwring  the  Attendance  of  Witnesses,  and  their 

Privilege  from  Arrest. 

Cb.  m.  t.  7.  To  enable  ci  man  to  produce  his  witnesses  before 
Frocurmgtheir  a  jury  in  cases  where  they  will  not  voluntarily  ap- 
''*"'^^'    pear  on  his  behalf,  the  law  has  provided  a  eonp^- 


sory  remedy  by  the  writ  of  subpoena. .  The  names  of 
four  witnesses  may  be  put  in  this  writ,  and  if  the 
person  whose  testimony  isirequired  be  in  posaessioo 
of  any  deed  or  writing,  the  p^uction  of  which  is 
necessary  for  the  party,  a  special  clause   may  be 
inserted  in  the  writ  commanding  him  to  bring  it  with 
him  (whence  the  writ  is  denominated  a  subpoaui  duces 
tecum),  or  a  notice  to  produce  the  instrument  mi^  be 
given  to  the  witness  at  the  time  of  serving  the  sub- 
poena.   Under  this  writ,  however,  the  party  cannot 
«Mflcs«.Daw-  <^^P^  ^  ihiid  person  to  produce  any  paper  wbidi 
too,  1  Esp.      constitutes  a  part  of  his  title,  or,  as  was  said  in  one 
M  Vi^^inte    ^**®  *  before  the  stat.  46  Geo.  3,  which  would  expose 
178,  tect.  5. '   him  to  an  action  i  but  the  court,  and  not  the  witness*^ 

is 


WITNESSES.  igy 

is  to  detennine  what  papers  he  is  compellable  to"  pro-   Cb.  III.  s.  7. 
duce '.    The  service  of  the  writ  of  subpcma  is  made  ^vnuhmentfar 
by  delivering  a  copy  to  the  witness,  and  showing   ^^^^^*^' 
him  the  original^  at  the  same  time  tendering  a  rea-      r  ^ 

sonable  sum  of  money  for  his  expenees  according  to  lAmajv.Long, 
his  station  in  life;  and  if,  after  fliis,  he  neglect  to  9EMt,473. 
attend,  he  will  be  liable  either  to  an  attachment, 
to  an  action  at  the  common  law  for  damages,  or  to 
an  action  on  the  statute  of  5  Eliz.  c.  9,  for  the  penalty 
often  pounds,  and  the  further  recompense  given  by 
that  -statute,  at  the  election  of  the  party  injured  by 
his  negligence  * ;  but,  by  the  express  provision  of  the  *  Pearson  v. 
statute,  this  further  recompense  is  left  to  the.  dis-  ^^^  ^^*^ 
cretion  of  the  judge  of  the  court  out  of  which  the 
process  issues,  and  therefore  cannot  be  assessed  by 
the  judge  or  jury  at  Nisi  Prius. 

In  one  case  Lord  Kenyan  ruled,  that  the  party 
who  was  plaintiff  in  the  original  cause  could  main- 
tain no  action  against  the  witness  unless  he  suffered  f^^  Peak!* 
the  cause  to  be  called  on  and  was  nonsuited' ;  but  N.P.C.6. 
the  Court  of  King's  Bench  have  expressed  a  doubt  *  ®*^^  '• 
of  the  propriety  of  this  decision*.  3BJk  a!^6oo. 

Courts  of  justice  take  care  of  the  interests  of  Kemuneratiim^ 
the  witness  at  the  same  time  that  they  are  attentive 
to  those  of  the  suitor ;  and  therefore,  unless  the 
subpcaui  be  served  a  reasonable  time  before  the  day 
of  trial,  so  as  to  enable  a  witness  to  arrange  his 
affairs ';  and,  in  civil  cases,  unless  a  sufficient  sum  of  *  Hammond 
money  be  tendered  to  the  witness,  to  enable  him  to  *'f^^ 
go  to,  stay  at,  and  return  from,  the  place  of  trial  ^,  he 
will  not  be  liable  to  punishment  for  neglecting  to  •  Chajiman 
attend,    fiut  though  entitled  to  his  reasonable  ex-  a'stnu  1150. 
pences,  yet,  except  in  the  case  of  medical  men  and 
attoroies,  to  whom  a  small  additional  remuneration  ,„  ^^  aj.-. 
is  allowed,  he  is  not  entitled  to  any  compensation  for  5  M.  &  S.  156. 
his  loss  of  time :  and  even  if  the  party  promise  ^  such  Willis  r.  Pack- 

-  11  ham,  1  i>roa. 

compensation  on  servmg  the  subpana,  such  promise  &  Bing.  515. 

o  3  ^  being 
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>  Hallet  V. 

Mean, 

13  East,  15. 

Witneum 
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•  Fortcsc.  396. 

*  Rex  V.  Rod- 
ham, Cowp. 
€73. 

*  Rex  V,  Bur- 
Imge,  3  Burr. 
1440. 
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Sittings  after 
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35  Geo.  3. 
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NewnhaiDy 
Dougl.  419. 
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being  without  consideration,  will  not  snpport  an 
action,  (f,  haying  omitted  to  insist  on  receiving  the 
necessary  fnoney  at  the  time  the  subpana  is  serred, 
the  witness  ask  for  it  when  called,  the  judge  will 
not  compel  him  to  be  sworn  till  fully  indemnified; 
and  he  will  not«  by  so  refusing  to  give  evidence, 
wave  the  nghtwhicl^  he  before  had,  to  an  action 
against  the  person  who  caused  him  to  be  served 
with  a  $uipoma,  but  may  still  maintain  such  action 
in  case  the  pa^rty,  not  choosing  to  pay  the  money  at 
the  tifne  of  the  trial,  declines  to  examine  him  '• 

\¥hen  a  witnesfs  is  in  custody,  or  serving  on  board 
a  sl^ip,  and  his  coinmanding  o^cer  wil)  not  let  him 
attend,  a  ludfea^  corpuM  ad  ttstijicandwn  b  necessary; 
for  which  an  application  should  be  made  to  a  judge, 
upon  affidavit,  sworn  by  t^e  party  applying,  atating 
that  he  is  a  material  witness  %  and  in  the  latter  case 
that  he  is  willing  to  attend  ^  Upon  this  applicatiou 
the  judge  will,  if  he  think  right,  grant  his  fiat  for 
the  writ ;  but  wher^  it  appears  not  to  be  done  fona 
fidcj  but  with  a  view  of  removing  a  prisoner  in  exe- 
cution, the  court  will  refuse  it^.  So  where  the  de- 
fendant is  in  custody  pn  a  charge  of  hi^h  treason  ^, 
or  as  a  prisoner  at  war  ^,  it  will  not  be  granted  with- 
out the  consent  of  the  secretary  of  state*  Wh^q 
Uv's  writ  if  granted,  it  is  delivered  to  the  ofBcer  iq 
whose  custody  the  witness  is,  who  brings  him  up  €m 
Veing  paid  his  reasonable  charges.  By  statate 
43  Qeo.  3,  c.  140,  judges  of  the  courts  at  West- 
spkinster  ai^  empowered  to  grant  writs  of  Aoieoi 
(^iffjfus  to  bring  prisoners  before  courts  piartialj  or 
coBunisaioners  of  b^njifruptSj^  to  give  evidence  iu 
f^se^  dependix^  before  t^^m* 

The  peijapn  of  ^  pa,rty  or  witness,  ^tt^nding  th« 
tria^  of  a  Qauae,  is  siafe  froQi  ^est  in  any  civil  action 
wWle  goiflg  to,  ait;aying,^  an4  returning  fro^n  tfc* 
placo  of  trial;^  and  if  arrested  during  this  time,  th^ 

court 


WITNESSBt.  igO 

court  on  which  he  is  attending  will  discharge  him   Cli.  III.  a.  7. 
and  censure  the  officer.    This  privilege  has  been    JP^'oiectUm 

extended  even  to  a  party  attending  an  arbitrator  7;  £ ^ 

and  though  in  strictness  it  does  not  authorize  a  man  7  Spence  v. 
to  loiter  or  deviate  from  the  way,  yet  courts  of  Stuart, 
justice  have  not  been  very  rigid  in  confining  the  ^      ^^ 
protection ;  therefore,  where  a  defendant,  who  was 
attending  his  cause  at  the  sittings,  which  was  put  Lightfoot  v. 
off  early  in  the  day,  stayed  in  court  till  five  in  the  Cmoctod, 
afternoon,  and  then  went  with  his  attorney  and  wit-  ^  (194"]^' 
nesses  to  dine  at  a  tavern,  and  was  arrested  there 
while  at  dinner;  the  court  held  that  taking  this  re- 
freshment did  not  destroy  his  privilege,  and  he  was 
discharged.    So  where  a  vntness  having  attended  the  Hatch  r.  Bli>- 
assizes,  on  a  trial  which  was  over  about  foiur  in  the  ?f '»i^*^'jp^' 
afternoon,  staid  in  the  assize  town  till  after  dinner  3  strk.  986. 
the  next  day,  and  then,  while  going  home  in  a  coach,  S.  C.  dted, 
was  arrested  about  seven  in  the  evenings  the  court 
ordered  her  discharge,  though  her  residence  was  not 
abQve  twenty  mil^  from  the  place  of  trial. 


END    OF   PART    I. 
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COMPENDIUM,  &c. 


PART  ir. 


CHAP.  I. 

[    195  ]        OF    EVIDENCE    IN    GENEBAL,    AS    REGULATED    BY 

THE  PLEADINGS,  AND  OTHER  PROCEEDINGS  IN 
A    CAUSE. 

Part  ir.  1 0  ascertain  the  evidence  necessary  to  support  an 
Variance  of  action,  the  first  thing  to  be  attended  to  is  the  form 
_     .  in  which  the  action  is  brought,  and  the  statement  of 

the  case  as  contained  in  the  declaration.  In  most 
instances  the  particular  circumstances  of  the  case 
are  set  forth,  but  in  some  few  the  law  permits  the 
use  of  a  certain  prescribed  form,  wholly  fictitious, 
and  quite  contrary  to  the  facts  whereon  the  action 
is  founded. 

In  the  first  class  of  actions,  the  plaintiff  is  bound 
to  prove  the  facts  stated  in  his  declaration;  any 
^laterial  variance  between  that  statement  and  the 
evidence,  will  be  fatal  to  his  cause ;  and  though  in 
fact  he  may  show  a  good  caude  of  action,  yet  not 
having  truly  stated  it  on  the  record,  he  fails  on 
account  of  the  variance. 
[  ig6  ]  To  notice  in  this  place  the  numerous  cases  which 

have  arisen  on  variances  between  the  pleadings  and 
the  evidence,  would  tend  to  confuse  rather  than  to 
conv^  any  intelligence  to  the  reader.    It  may  be 

proper 
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proper  to  observe  in  general,  that  when  the  declara-        Ch.  I. 
tion  contains  impertinent   matter,   foreign  to  the     yttriancein 
cause,  and  which  the  master  on  a  reference  to  him     "''^'^*  *"*'^*- 
woidd  strike  out,  such  impertinent  matter  will  be  Dougi.667. 
rejected  by  the  court,  and  need  not  be  proved.    But  3  Black.  1104. 
where  facts  themselves  unnecessary  and  immaterial, 
but  at  the  same  time  not  wholly  impertinent,  are  set 
out  in  the  declaration,  these  must  be  proved,  though 
no  evidence  would  have  been  required  of  them,  had 
tbey  not  been  alleged. 

This  rule  was  more  clearly  expressed  by  Mr. 
Justice  Lawrence,  in  the  case  of  Williamson  v*  Allison,  a  East,  45a. 
who  said,  "  that  if  the  whole  of  an  averment  may 
be  struck  out,  without  destroying  the  plaintiff's  right 
of  action,  it  is  not  necessary  to  prove  it ;  but  other- 
wise if  the  whole  cannot  be  struck  out  without  get- 
ting rid  of  a  part  essential  to  the  cause  of  action;  for 
then  though  the  averment  be  more  particular  than  it 
need  have  been,  the  whole  must  be  proved,  or  the 
plaintiff  cannot  recover/'    Accordingly  in  that  case,  Williamson 
which  was  in  tort  for  the  breach  of  a  warranty  of  v.  Allison, 
goods,  where  it  was  charged  in  the  declaration,  that  ^       '  ^ 
the  defendant  knew  the  goods  to  be  of  bad  quality, 
it  was  held  that  the  plaintiff  need  not  prove  the 
scienter ;  because,  if  that  averment  were  struck  out 
altogether,  the  plaintiff  might  still  maintain  his  ac- 
tion on  the  warranty :  but  where  a  declaration  against  Bristow  v. 
a  sheriff,  for  taking  the  goods  of  a  tenant  without  y"^**-^ 
paymg  a  year's  rent  to  the  landlord,  averred  that  the     ^^^ ' 
rent  was  payable  quarterly,  whereas  it  was  payable 
yearly,  the  variance  was  held  to  be  fatal ;  for  if  the 
whole  averment,  as  to  the  rent,  had  been  struck  but, 
the  plaintiff  could  not  have  maintained  his  action, 
because  some  rent  miist  necessarily  have  been  averred 
to  be  due. 

In  general,  dates  and  sums  are  immaterial,  and 
being  stated  under  a  videlUiel,  the  party  is  not  bound 

to 
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Part  II.       to  strict  proof;  but  where  any  written  instrument  or 
Variance  in    recor4  lA  stated,  or  the  exact  time  or  money  is  ma- 
^^      terial  to  the  merits  of  the  cause,  it  then  becomes 
necessary  to  prove  the  &ct  exactly  as  laid.     Here, 
however,  a  distinction  must  be  attended  to  between 
an  allegation  of  substance,  which  it  may  be  nece^ 
sary  to  produce  a  record  for  the  proof  of,  and  an 
allegation  of  description,  which  affects  to  state  the 
contents  of  a  record.    In  the  former  case,  it  i»  suffi- 
cient if  it  be  substantially  proved ;  in  the  other,  the 
Purcel V.Mac-  least  variance  will  be  fated.    Thus,  if  it  be  alleged 
nimuuH,  ^^^  gmy  {^Q^  happened  on  a  day  laid  under  a  vide- 

Contraiy  to      iicet,  and  no  re&rence  be  made  to  any  record^  tbe 

^opev.t osier,  variance  in  the  day  will  not  be  fatal,  ui^esg  the  day 

.  jtep.  590.  ^  material  to  the  merits  of  the  action )  and  th«r^ 

fore  where,  in  an  action  for  a  malicious  prosecution^ 

the  declaration  stated,  that  ^^  afterwards,  to  wit,  on 

the  morrow  of  the  Holy  Trinity,  in  the  46th  year, 

&c.  at  Westminster  aforesaid,  in  the  Great  Hall  of 

Pleas  there,  before.  Sec  the  plaintiff  was  in.  doe 

manner  and  by  due  course  of  law  acquitted ;"  the 

allegation  was  held  to  be  proved  by  tfa^  induction 

of  the  record  of  Nisi  Prius,  thongb  it  thereby  appeared 

that  the  acquittal  took  place  on  Tuesday  next  aftei' 

the  6nd  of  Easter  Tmn ;  for  the  substance  of  the 

allegation  was  only  that  he  was  acquitted  before  the 

Phillips  V.        comaaiencement  of  the  action.    So  the  statemait  of 

^n,9Ea5t,  ^  ji^  facias  to  bftve  beea  for  a  debt,  and  8ojw 

dimiages  sustained  by  reason  of  tks  detentieii  thereof 
when  the  writ  meiilioiied  the  80 «,  to  have  bqc^  given 
for  the  damages  suatained  M  well  by  f ea(9^  of  the 
detention  of  the  debt;  us  for  the  co^t^  and  ebaj^gdu 
of  thft  sMit,  yfw  held  to  be  no  varHmM;  bfacMee^i^ 
law>  the  pio^ts;  were  part  oC  the;  damages  aaataiMd  by 
reason  of  the  detention  of  the  debt.  In  these  caaes^ 
howeter,  had  the  plaintiff  takea  m^oa  himself  to 

describe  th^  record  by  a  pf^wt  paiet,  lie.  it  aeemi 

that 
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that  he  would  have  heep.  bo^ud  down  to  more  literal       Ch.  i. 
statement.    And  where  a  writ  was  stated  to  haye    Jariaice  in 

been  returnable  on  a  particiilar  day,  and  on  producr  [ 

tion  it  appeared  the  day  wpts  misstated,  this,  being  Green  o. 

a  misdescription  of  the  writ^  ^as  held  to  \^e  a  fata}  Rennet, 

1  T.  Rep.  056. 

▼ananoe.  r    .^ 

In  an  action  for  usury,  the  loan  was  stated  to  hav$  Cariisle 
been  made  on  the  2ist  of  December,  when  in  iact  it  ^-  Treara, 
took  place  on  the  asd;  and  the  plaintiff  wasnon^     o^'^*- 
suit^d  on  accoi^nli  of  this  variance.    So  in  a  plea  of  Grimwood 
setroff  to  a  bond,  where  the  defendant  is  required  by  g  ^  ^''  ±60 
the  statute  to  set  o^t  in  his  pl§a  the  exact  sum  due 
tp  the  plainti^'^  if  he  ptate  a  less  sum  to  be  due  than 
sotoalty  is,  die  sum  so  stated  may  be  traversed,  and 
^  defenctot  will  fail  on  hiQ  plea. 

In  the  above  ca^ea,  Hm  ^7^  ^b^  fiwns  were  so 
materia],  that  no  form  of  pleading  could  have  helped 
the  party ;  bat  wh^re  the  day  or  sum  is  not  material 
to  the  merits  of  the  ca:ase,  the  plaintiff  may,  by  Durston  v. 
9tating  it  under  a  vid^ieet  (as  observed  above)  escape  gJJJ^IJ^  JJ  p 
the.  danger  of  a  varianoe,  which  might  otherwise  be  cited  j  T. 
hUip    Thus,  wher^  a  declaration  on  a  warranty  of  ^P*  ^• 
sheep  s^te4,  thatm  consicleratton  the  plaintiff  would 
buy  of  the  defendant  foity*five  sheep  for  54/.  1 1  s.  614^ 
the  d^CMAPt  promised  th^y  were  sound;  and  it 
api^ared  in  evideefce,  that  the  pri^e  wsa  54 /«  ia<» 
^(^^  this  BM^  being  laid  under  a  rndeUcei,  the  plain* 
tiff  waa  noftBiiited ;  but  had  the  declaiation  stated 
the  pm^aae  to  have  been  for  a  large  sum  of  money, 
tQvdt,  54/.  lit,  ^4*  the  vaxmce  would  have  b^eit  iT. Rep. 340. 


OmtMM^  shoul4  in  ^  caiea»  be  truiy  sc^  out;  if 
the  contosaieA  be  differaat  ft^m  the  dedasation  in  any 
part,  tihe  whalsi  (bimdation  of  the  action  iaiUi ;  be*  Griffin  v. 
^;m%  ibA  Qontraot  ia  ex^re.    So  where  a  tiighi  or  Q^f^^i! 
€H$tfim  ie  pleaded*  it  should  be  stated  with  aU  ex* 
«^iQin$  and  mqdifimtiona  ts^  which  it  is  liable;     [  197  ] 

otherwise 
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Part  II.       Otherwise  the  pleading  will  not  be  supported  by  the 

Variance  m    evidence.     If  a  custom  be  stated  as  that  of  a  parti- 

'  cular  place,  evidence  will  not  be  received  of  the  like 

custom  prevailing  in'  a  place  adjoining.    Thus,  the 

custom  of  tithing  in  the  parish  of  A.  will  not  be 

evidence  of  the  custom  of  tithing  in  the  parish  of  B. 

*  Furneaux  v.    if  the  custom  of  that  parish  only  be  pleaded  '.    But 

Cowp.  Sen.       ^^^  ^^  ^^'^  ^^  ^  ^^  custom  of  a  larger  district, 

including  both  A.  and  B.  it  would  have  been  evi* 

*  Ibid.  dence  in  support  of  the  issue  *,    In  like  manner  the 

custom  of  one  manor  will  not  be  evidence  of  the 

custom  of  another  adjoining,  unless  in  cases  of 

some  general  law  or  quality,  of  which  description  is 

the^  general  rule  of  most  manors  in' the  northern 

counties  bordering  on  Scotland,  and  therefoi^  called 

Border  Law,  that  Ijie  tenant  shall  be  admitted,  and 

'  Dean  and       pay  a  fine  on  the  death  of  every  new  lord  >.     On  the 

Chapter  of       game  principle,  a  general  custom,  that  one^half  of  a 

a  Atk.  189.    '  river  shall  be  fished  by  the  lords  of  the  different 

Duke  of  manors  on  each  side  of  the  water,  has  been  admitted 

France,  1  Stn.  &&  evidence  of  the  right  in  the  particular  instance  ^; 

^54-  and  when  the  dispute  has  been  concerning  the  right 

&Mw'^^*  to  a  particular  part  of  a  large  tract  of  land,  acts  of 

*  Bmm  '  ownership  on  other  parts  of  the  same  tract  have  been 
Bebbingtoo,  ^o  received  ^,  it  being  first  shown  that  itwas  an  entire 
4  T.  Rep.  514,  waste.    ^  So  where  a  m&nor  has  been  encircled  by  a 

*  '^rwhitt  ijgj^  Qf  trees,  some  of  which  lay  contiguous  to  cI<M5e8 
2B.&A.554.  belonging  to  diflerent  owners;  the  cutting  of  trees 

by  the  lord  contiguous  to  the  close  of  A.  has  been 

held  evidence  of  his  right  to  those  in  the  same  belt, 

7  Stanley  contiguous  to  the  close  of  B.  7.    And  where  in  tres- 

14  EMt,  332.    P^^  ^^  ^^  imprisonment,  the  defendant  juistified, 

as  Serjeant  at  aims  of  the  House  of  Commons,  act* 
ing  under  the  speaker's  warrant,  for  arresting  the 
plaintiiflf  for  breach  of  privilege,  and  the  issue  was 
upon  an  alleged  excess  of  authority  in  the  officer 
executiiig  the  vrarrant,  by  using  an  exceasive  and 

unnecesaaiy 
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unnecessary  military  forcey  and  breaking  the  plain-        Ch.  I. 

tiff's  bouse  after  detnand  of  entrance  and  refusal ;      Vorionce  in 

evidence  was  received  of  acts  of  violence  by  the  mob^.  *"^*' ' 

committed  in  parts  adjacent^  though  out  of  view  and 

hearing  of  the  plaintiff  in  his  house,  such  violence 

appearing  to  be  connected  with  the  same  purpose  as 

actuated  those  about  the  plaintiff's  house  \  '  Burdett 

In  cases  where  the  law  gives  a  general  form  of.  *"  ^o*^™*°» 
,    t       •  •    .  .  ?      ^       ,  .    .«.  14 East,  183. 

declaration,  as  in  trover,  ejectment,  8cc.  the  plaintiff 

has  only  to   prove  his  title  to  recover,  and  by  a 

fiction  of  the  law,  that  title  is  considered  as  proving 

the  case  stated  on  the  record,  and  the  jury  are 

directed  to  find  the  facts  so  stated. 

* 

Actions  may  be  again  considered  as  they  are  local  Vatumce  m 
or  transitory .  Local  actions  must,  as  the  term  im-  Ploce, 
plies,  be  laid  in  the  county  where  the  cause  of  action 
arises.  The  county  is  in  this  case  a  material  cir- 
cumstance in  the  cause,  and  unless  the  plaintiff. 
prove  it  as  laid  in  the  declaration,  the  variance  is 
fatal  to  his  action. 

But  though  the  county  is  material  in  all  local  ac- 
tions, yet  the  place  within  it  is  not  always  so  mate- 
rial; and  where  this  is  the  case,  the  place  men- 
tioned in  the  declaration,  if  named  merely  as  a  venue 
and  not  as  a  local  description  of  the  injury,  need  not 
agreewith  the  proof.  Therefore,  where  in  an  action  for  Meneyand 
a  nuisance  to  the  navigation  of  the  Irwell,  by  divert-  Irwell  N»?i- 
ing  the  water  from  it,  the  declaration  stated  that  the  S^DouSS*^ 
plaintiffs,  to  wit,  at  A,  were  proprietors  of  a  certain  aEast, 497. 
rirer  there  called  the  Irwell,  and  that  the  defendant 
<it  A.  aforesaid,  erected  a  weir,  and  thereby  diverted 
the  water  from  the  river,  and  injured  the  navigation ; 
it  was  held  to  be  sufficieAt  to  prove  that  such  an 
injury  was  done  to  the  navigation  on  that  river  at 
^y  place  within  the  county ;  for  as  it  was  unnecefr- 
3^  to  give  a  local  description  either  of  the  pro- 
P^rty,  or  of  the  thing  which  caused  the  injury,  and 

the 
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Part  II.       the  declaratioti  did  not  give  a  particular  description 

Variance  in    of  either^  A.  was  Considered  merely  as  a  venae,  and 

^^^'       therefore  immaterial. 

""T  T'       In  those  actions  which  are  transitory,  the  ptaintiflT 

'  has  the  privilege  of  electing  any  county  he  pleases, 

and  here,  as  both  the  place  and  county  laid  in  the 

declaration  are  merely  formal,  it  is  not  necessary 

Drewry  ^^^  either  shottld  agree  with  the  proof.   Thus  ^here 

4  T.  Rep.  558.  ill  Att  action  for  running  down  tile  plaintiff 's:  boat, 

the  dectamtion  stated  the  injury  to  have  been  done 

near  Half-Way  Reach,  in  the  River  Thames ;  dnd  it 

vmd  proved  to  have  happened  in  Half-Way  Re&ch ; 

Frith  t>.  Gray,   the  proof  was  held  to  support  the  declaration.     So 

lbid.56i|no«e.  ^^^^^  ^^  actiott  of  assumpdt  was  brought,  on  an 

agreement  t6  procure  the  plaintitf  a  botrffit  at  a 
h6rse-race,  and  the  declaration  stated  that  there  was 
a  ra&ef  upon  Barnet  Common,  in  the  county  of  Mid- 
dlesex i  iind  ft  appeared  in  evidence,  thit  the  whole 
of  Barnet  Common  was  in  Hefifordskire ;  this  was 
also  held  to  be  no  variance. 

In  thet^e  transitoi^  ftctions,  however,  the  defendant 

may  change  the  venue  by  motion  to  die  court, 

founded  on  an  affidavit  that  the  cause  of  action 

arose  wKo&y  ih  another  county ;  and  the  pldntiff 

cannot  bring  it  back  to  the  county  where  it  was 

originally  laid,  without  undertaking  to  give  material 

SaaiW  evidence  in  that  county.    This  undertaking  nkaketf 

V.  HmfA,        the  action  in  soilie  degree  toe<J,  and  nnless  the  pl^* 

a  Bl^^  i»i].  ^  comply  with  the  cooditSon,  he  wfll  be  nonsrffed 

on  the  trial.    The  defendant  therefore  should,  in  ail 
c^es  wfaefe  the  plbintHf  has^  so  undertaken,  be  pre- 
ikred  td  prottucre  ike  rule  at  the  trial,  in  order  to 
hkii  the  pt^tifF  to  bi^  eng&gement. 
1  Sid.  449.  It  was  fotmerly  held,  thait  on  an  undertaking  tff 

[  800  ]  this  nittare,  the  plsiintiflf  eould  not  gire  &ny  ettden^e 
which  aroi^e  in  another  ec^iinty,  bttt  that  iiK  his  ^- 
dence  tKkost  arise  in  thcf  cdunty  wherdn  th^  v^te 

waa 
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itas  laid ;  but  it  is  now  deemed  sulEcient  if  he  gire  €h.  I. 

any  one  material  piece  of  evidence  arising  in  that  ^^"JjfJJ*** 

county ;  and  even  in  actions  in  their  nature  local,  if  '_^ 


the  different  facta  which  constitute  the  right  of  ac-  Salk.  6G9. 
tion  arise  in  different  counties,  the  plaintiff  has  his   aT.  Rep.  241. 
election  in  which  to  lay  his  cause. 

A  deed  enrolled  in  Middlesex,  a  commission  of 
bankruptcy  tested  there  ^,  or,  as  was  held  in  one  case  %   >  Kennncton 
the  production  of  a  rule  for  payment  of  money  into  *'£*^g  V^ 
court  in  the  action,  though  obtained  after  the  rule  to  ,  \^I|Vjq.* 
change  the  venue  was  discharged,  is  a  sufficient  v.Towen, 
complmnoe  with  the  undertaking  to  give  material  ^T^-^^-^S' 
evidence  in  that  county :  but  in  a  subsequent  case »,  cS^lwriib 
the  Court  of  Common  Pleas  held,  that  only  the  1  Taunt.  519. 
proof  of  facts  necessary  to  $ustain  the  aotion,  and 
not  any  matter  in  answer  to  the  plea,  would  be  suffi* 
dent;  and  therefore,  where  the  defendant  pleaded  a 
tender,  and  the  plaintiff  replied  and  proved  a  subse^ 
qoent  demand  and  refusal  vridiin  the  county,  they 
determined  that  he  had  not  satisfied  the  under- 
taking. 

So  it  has  been  said,  that  proof  of  the  cause  of 
attioa  arising  iix  a  foreign  country,  is  sufficient^,  «G6raid 
though  the  safer  way  in  this  case  seems  to  be  to  "^'^^^^^ 
apply  to  the  court  to  discharge  the  rule'.    In  one  aSo! 
case  where  the  cause  of  action  arising  in  A,  the  M'Clure  v. 
venad  was  laid   in  JB.  and  an  attempt  viras  made  3  Taunt.  197. 
to  change   it  to  C  the  Court  of  Common  Pleas  S.  P. 
reliiBed  to  change  the  venue  ^;  and  in  another  late  'Calliaudv. 
case?,  ki  the  same  court,  where  the  venue  bemg  laid  ^  x.  iSpl^s. 
is  London,  the  def^dant  moved  to  change  it  to  •  Collins  v. 
Lancashire ;  on  wUck  the  plaintiff  produced  an  affi-  fPp^  '  ^"' 
davit,  that  the  cause  of  action  ftrose  in  Surrey,  Mid-  ,  ^"  V      - 
desex  and  Loudon,  being  for  goods  sold  in  Middle*  Bridgewater, 
8«^  and  delivered,  soolie  in  London,  and  others  in  ^  '^mb^*  ^59- 
Ssttey,  the  colirt  retained  the  Temie  upon  the  plain* 
tiff  undertaking  in  the  alternative  to  git e  material 

evidence 
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evidence  in  one  of  those  counties ;  but  in  a  case 
similar  in  its  circumstances  to  that  of  Collins  v. 
Jacobs,  above  referred  to,  the  Court  of  Eang's  Bench 
refused  to  bring  back  the  venue  without  the  usual 
undertaking '.  The  bfu-e  circumstance  of  the  wit- 
nesses residing  in  the  county  where  the  venue  is 
laidy  will  not  alone  satisfy  the  undertaking  ^. 

Another  method  by  which  the  defendant  may 
confine  the  generality  of  the  plaintiff's  statement, 
and  consequently  narrow  his  proof,  is  by  obtaining 
a  judge's  order  for  the  particulars  of  the  plainti iT's 
demand.  This  is  granted  almost  as  of  course  in 
most  actions  founded  on  contract,  and  when  a  bill  of 
particulars  is  delivered  under  the  order,  the  plaintiff 
will  not  be  permitted  to  give  evidence  at  the  trial  of 
any  demand  not  contained  therein.  Thus  if,  in  a 
bill  of  particulars  so  deUvered,  the  plaintiff  state  his 
cause  of  action  to  be  on  a  promissory  note  only ',  and 
it  appear  that  the  note  is  void  for  want  of  a  stamp, 
the  plaintiff  cannot  go  into  evidence  of  the  conside- 
ration whereon  it  is  founded,  though  the  declaration 
contain  counts  on  such  consideratfon ;  but  oti  such  a 
particular  he  m^y  recover  the  interest  due  on  the 
note,  as  well  as  the  principal  secured  by  it^.  Again^ 
where  the  declaration  contained  counts  for  goods 
sold  imd  delivered,  and  for  money  had  and  received, 
and  the  plaintiff  delivered  a  particular  merely  for 
horses  sold  to  the  defendant ;  the  court  held  diat  he 
was  precluded  from  going  on  his  count  for  money 
had  and  received,  and  proving  that  the  defendant 
had  sold  horses,  on  his  behalf  to  third  persons,  and 
received  the  money  for  them  ^ :  but  a  mere  error  in  the 
statement  of  the  time  when  work  was  done,  w)iere 
such  error  cannot  mislead  the  defendant,  will  not 
prevent  the  plaintiff  from  recovering  ^.  If  the  plain- 
tiff has  inadvertently  delivered  a  particular  not  nfn 
plicable  to  his  case,  he  riiould  apply  by  summons  to 

a  judge 
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%  jadge  to  amend  it»  for  it  was  in  one  cage  held  by       €h.I. 

the  Court  of  Common  Pleas,  that  he  could  not  do  so  G^'iet^Jinm, 
by  merely  delirering  a  second  bill  of  particulars  '• 


As  the  rules  of  pleading  allow,  in  some  cases,  a  i  Brown  v. 
general  form  of  declaration  to  the  plaintiff,  so  in  ^^> 
many  actions  the  defendant  is  allowed  a  general       ^^*9^' 
Ibnn  of  plea^  which  disputes  e^ery  thing  in  the  de^ 
ciaration,  except  those  legal  fictions  which  are  con-< 
sidered  as  indisputable;  and  puts  the  plaintiff  upon 
profing  the  whole  of  the  case  he  has  stated  in  the 
record. 

La  other  forms  of  action,  on  the  contrary^  the  de- 
fendant is  by  the  rules  of  the  conmion  law  obligeci 
to  select  a  particubir  part  of  the  declaration  in  his 
plea,  and  the  plaintiff  is  not  compelled  to  prove  more 
than  the  fact  which  is  denied  by  it.  Since  the  statute  4^006,  c.  a6. 
for  the  amendmetit  of  the  law,  hdwever,  this  distinct 
tion  is  in  a  great  measure  done  away ;  for,  though 
^defendant cannot  by  one  compendious  plea  deny 
the  whole  of  the  declaration,  he  may,  by  leave  of  the  [  ^02  ] 
toirty  plead  several  distinct  pleas  to  each  part  of  it; 
and  so  put  the  plaintiff  on  proving  the  whole. 

But  though  the  defendant  may,  by  the  general  BmU  to  pe^ 
istue  alone,  in  actions  where  such  plea  is  allowed,  ^^  "^ 
pnt  the  wjiole  of  the  case  stated  in  the  declaration  ^ 

in  issue,  yet  there  are  some  acts  by  which  he  is  con* 
«dered  as  partially  admitting  the  declaration,  not*- 
withi^tandtng  that  plea.  In  all  cases  of  contract, 
"where  the  damages  are  certain  and  liquidated,  the  de- 
fendant may  at  the  time  he  pleads,  obtain  a  rule  for 
leave  to  pay  so  much  money  into  court  as  he  admits 
to  be  due;  and  this  payment  so.  far  controls  the 
general  issue,  as  to  prevent  the  defendant  from  dis- 
Ipntbg  that  he  did  contract  in  the  manner  stated  in 
^e  counts  on  which  money  is  so  paid,  and  reduces 
the  question  between  the  parties  to  the  quantum  of 
daoiages  which  the  plaintiff  is  entitled  to  recover. 

F '  Thus 
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Pkit  II.      Thu8  if)  in  an  action  on  a'liili  pf  e&Lchangey  the  de- 
^^^  to  fay    fienda&t  pay  inoney  into  oourt  on  the  whole  dedara- 
^"^S^    tion,  the  bill,  being  admitted  by  this  act  of  the  de- 
-  fendanty  need  not  be  proved  liy  the  plaintiff  on  the 

^Gutterkkev.   trial'.  So  where  a  defendant  pdid  5/.  into  coiM  on  a 
BU^'m       ^eclaratidn  against  Urn  as  a  catiier,  stating  a  gene- 
ral contract  to  carry  the  pkdntiff'a  goodii  it  waa 
held  that  the  plaintiff  was  not  bonnd  to  give  ibrther 
evidence  than  the  production*  of  the  riAe,  and  proof 
that  the  goods  were  of  greater  value  than  the  miMtey 
paid  into  court  \  and  that  it  was  not  competent  to  the 
[  203  ]     defendant  to  prove  a  general  notice^  that  he  *^  toouU 
not  be  respansUk  for  mmt  lAonsLfor  anyapecies  of 
property  contained  in  any  aitide  lost  or  damaged,  un* 
less  the  same  were  booked  and  paid  Cdt  aecofding  to 
die  vafaie  ;^  for  that  by  paying  money  into  court,  the 
I  Yate  V.  Wil-   defendant  bad  admitted  the  contract, «  stated  in  the 
i'^.  '  d^larati6n,  and  that  he  had  undertaken  to  the  fiill 


'  Clazke  V.  amount  of  the  goods  *.  But  in  a  sid)sequent  case', 
Sjn  vlGmy^  Where  the  notice  was,  «*  that  no  more  ^um  5 1.  woM 
6 £ast,564!     he  ncconMeijhrf  for  anjr  g(k)d8  or  parcels,  ttnfess 

entered  as  such,  and  paid  for  accordingly,''  tiie  court 
held  &at  the  plaintiff  might  state  the  contntct  irftiie 
defendant  in  general  terms,  and  that  by  paying 
money  into  court  on  such  a  general  declaration,  the 
defendant  would  not  admit  more  than  bts  oontraet 
for  the  safe  carriage  of  the  goods,  nor  preclude  him- 
self from  showing  that  he  was,  by  reason  of  the 
notice,  not  liable  to  damages  beyond  that  sum.;  for 
that  the  notice  did  not  alter  the  contract  for  the  safe 
carriage  of  the  goods,  but  only  limited  the  atnonot 
of  ^e  damages,  m  case  the  contract  ahouid  be 
broken.  In  this  latter  case  the  court  said  that  the 
case  of  Yate  v.  lyi/ftin  could  not  be  supported  in  its 
full  extent ;  for  although  the  payment  of  the  money 
in  that  case  did  admit  the  contract  as  stated  in  tfe 
declaration,  it  did  not  admit  a  contract  inconqiatibk 
•  *  with 


irkb  1)ie  rortriethr/^  fMromion^  ^  to  the  eouMwt  i»f  Clu  i. 

dfHDigea  to  foe  necwiTered  in  rase^f  •  losa.    And  m  n  ^*fe^ffy 

sufasequeiit  case,  where  on  ^  declftraiiont  Acmfainjug  c^,m!d 

counts  on  a  policy  of  insurance,  and  for  money  had  P^  ^/ 

end  reeemd^  &c.  the  defendani  paid  nldney  into   ' 

eovrt  igetereUy,  it  was  held  that  he  did  net  thereby 
pieieMb  himlBelf  from  d«pntiig  hie  liability  beyond 


»nA  yfl^eni,  fer  goods  which  weoe  ^ot  loaded  '  Mellish  v. 
eece«dfaigto^e4enQfl9Qfthepicrfiey^  r  ^m/icS.  106. 

If«n  action  be  bKOQ^l^  for  jadefnendceoifOiiBded,  [  204  ] 
ef  4ifferaat  itema,  some  'Of  whieh  are  fonnded  en 
good  end  ethers  lOn  iUegil  coomiientiomBf  end  die 
defendeniliay  money  wto  .Qei»l  <m  the  whole  ideclat 
lalion^  the  plaintiff  will  not  he  permitted  t9  apply  the 
wumef  S0  patdin  satiefaction  of  die  illegal  dflmnnd, 
end  to  receiver  the  other ;  for,  the  payment  of  money 
into  leofirt  ie  an  admisim  of  « legal  jdemand  only, 
and  »cH(0t4me  firanded  on  a  corrupt  conMeration*.    '  Ribhans  v. 

The  pigment  of  money  into  eovrt  under  a  rale  ^af  ^^i^^' 
<o«rt^ -being  a  proceeding  in  die  coune  of  a' causoy 
it  is  ehrieMly  the  d»^  iof  the  plakatitf  not  to  eaU  for 
evidenoe^nf  at;  and  i^  in  violation  of  this  duty,  he  patB  <  Reg.  Gen. 
Ihe-  delmdaiit  en  thts  peoof,  sueh  evidence  win  not  C*  ^'  ^1- 
entitfe  die  jdnintiffto  the  reply  ^  ^    fw.V. 

Smuler  in  effect  is  the  pfea  of  tender,  by  whieh  Pkasf  Tender. 
the  ^ddGsndent  Admits  that  the  ^daiadff  has  some 
^pse  ^f  actbuy  and  therefore  he  cannot  aUterwaicds 
eaU  <^  die  plaintiff  to  gsre  iuctho'  evidence  than  is 
necMssseiry  to  show  the  amount  of  die  debt    Thus,  if 
in  ^n  action  founded  oa  a  promise  to  pay  the  debt ' 
of  4L  tUid  ^person,  (whicdi,  by  the  statute  of  frauds, 
mnet  he  in  writiBg,)  the  ^efindant  plead  a  tender, 
thf  plaintiff  wiQ  not  .be  oaUed  on  to  pro  vie  the  prosuse,  *  Mlddleton  f. 
hot  only  the  aipount  of  the.debt  .due  &om  the  person  S^^*"'  p 
on'Vh^qieebdi|dfdie*piK3!mieewasmade^.         -  15. 

Betndes*  the  fjieae^  is^iieb  go  to  die.  mesits  of  the  PUm  in  abat^ 
aotiop^   tber^  ure  others  which  only  ttiqte  it,  4mi  ^^^' 
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account  of  &oae  disability  in  one  of  the  parties^  ot  m* 
formality  in  the  proceeding;  and  as  these  do  not 
deny  the  right  of  action,  they  most  give  the  plaintiff 
a  better  nvrit* 

It  would  be  quite  foreign  to  the  purpose  of  the 
present  work  to  go  through  the  several  matters 
which  may  be  pleaded  in  abatement;  it  is  sufficient 
to  observe,  that  the  issue  in  most  of  them  when 
traversed,  lies  on  the  defendant,  who  must  prove  the 
fects  stated  in  his  plea*  Nevertheless,  in  actions  of 
lunifRpsi^,  and  other  actions  where  damages  are  to 
be  recovered,  the  plaintiff  must  prove  his  cause  of 
action  to  ascertain  the  amount  of  the  damages. 

A  distinction  which  has  been  taken  between  actions 
of  contiiu^t  and  actions  of  twt^  may  also  be  propeily 
noticed  in  this  place.  In  the  former,  if  one  of  seve- 
ral partners  or  joint-tenants  bring  an  action  alone, 
the  defendant  may  give  the  right  of  the  others  in 
evidence  on  the  general  issue,  and  the  plaintiff  will  on 
such  evidence  be  nonsuited '•  But  if  an  action  of 
tort  be  brought  by  one  partner  alone,  this  most  be 
pleaded  in  abatement,  or  else  the  defendant  will  be 
precluded  from  proving  the  fact  for  any  other  pur- 
pose than  that  of  taking  off  a  moiety  of  the  damages  \ 
If  the  defendant  be  liable  jointly  with  other  persons 
who  are  not  joined,  and  is  su^d  in  assumpsit  or  other 
action  founded  on  contract,  this  must  be  pleaded  in 
abatement*.  In  some  cases ^  where  actions  against 
carriers  have  stated  facts  which  implied  a  contract, 
though  the  form  adopted  has  been  tort^  it  has  been 
considered  that  the  defendant  was  equally  entitled 
to  this  plea,  as  if  an  action  of  assumpsit  had  been 
brought ;  but  it  has  beeh  since  held  by  the  Court  of 
King's  Bench,  that  where  a  person  is  sued  merely 
on  a  common  law  duty,  as  a  carrier  on  the  custom  of 
the  realm,  &c.  it  is  no  answer  for  him  to  say,  that 
another  person  was  jointly  liable  with  him'.    It  was 

before 
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before  held,  that  in  actions  founded  on  a  mere  tor-  Ch.  I. 

tions  act  or  trespass  committed  by  seTeral^  there  can  P^^oi  <» 

be  no  such  plea,  for  each  tortfeasor  is    separately  ^^"""^y 


In  actions,  however,  founded  on  a  mere  contract  Layton^  a  N. 

brought .  against  several  persons,  the  plaintiff  on  the  ^^'  ^^ 

general  issue  must  recover  i^inst  all  or  none,  and  Weal  v.  Ring, 

this  whether  he  declares  in  assumpsit  or  tort;  and  ^^^^^AS^- 
therefore  if  a  declaration  in  tort  alledge  a  deceit  to 
have  been  effected  on  the  plaintiff  by  means  of  a 
ivairanty  made  by  two  defendants  upon  a  joint  sale 
by  them,  both,  the  {daintiff  cannot  recover  upon 
proof  of  a. contract  of  sale  and  warranty  by  one  only. 

On  the  contrary  where  the  tort  or  negligence,  and  Govett  v. 

not  the  mere  breach  of  contract,  is  the  ground  of  ?'^|^r^ 

action ;  as  where  several  b^ing  em|doyed  to  remove  ^i  •  j  «r   i 

a  hogshead  of  wine  for  certain  reward  to  be  paid  to  «?.  King,  supra; 

one,  and  certain  other  reward  to  be  paid  to  the  i^P****'^ 

others;  the  wine  was  spilt  by  negligence,  and  an  Rep. 454,  and 

action  in  tort  was  brought  against  all,  there  the  court  12  East,  89. 
held  that  one  only  nught  be  found  guilty,  and  the 
others  acquitted. 


y  3 
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of  the  evidehce  in  actions  of 

ASSUMPSIT. 

Part  II.  THE  action  of  auumpnt  takes  the  laigest  range 

—^^^  of  all  those  which  are  foiin4ed  in  conliact;  fetwint- 
ever  duty  arises  from  the  acts  of  the  parties  ivithonk 
any  actnal  contract  between  them,,  from  &  paidl 
agreement,  or  from  a  contract  in  writing  not  under 
seal,  the  performance  of  it  is  properly  enforeed  hf 
this  species  of  actioiL 

The  plea  of  non  auumpdt  patting  the  whole  case 
in  issue,  makes  it  incmnbent  on  the  plaintiff  to  pnnre 
all  the  cirenmstances  stated  in  his  dedaratimi.  In 
this  action,  therefore,  if  the  plaintiff  alledge  any  fact 
hy  way  of  consideration  for  tiie  promise  on  which  the 
action  is  founded,  or  the  poformanoe  of  any.  aot 
which  was  necessary  to  be  done  by  .him  previous  to 
his  calling  on  the  defendant  to  complete  his  part  of 
the  contract,  he  is  obliged  to  prove  it. 


SECTION  I. 

Evidence  in  Actions  on  written  Contracts. 

Ch.  n.  1. 1.        If  the  contract  be  in  writing,  the  hand-writing  of 

^  the  party  i^ainst  whom  it  is  to  be  given  in  evidence, 

videuite,95.    jjj^g^  ^^  proved  either  by  the  subscribing  witness,  or 

t  2^7  ]  by  the  means  before  pointed  out,  and  care.should  be 
taken  that  a  proper  agreement  stamp  is  impressed 
upon  it,  otherwise  it  will  not  be  admitted  in  evi- 
dence for  the  purpose  of  proving  a  contract,  or  the 

terms 
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tenss  of  it ;  and  even  if  the  party  against  whom  it  is  Cfc.  ILi.  i. 

offered  in  evidence,  hae  wrongfiiiUy  deetroyed  it  be-  Stamp  IkM$, 

fore  it  has  been  stamped,  no  parol  evidence  can  be  — ^— • 

.men  of  its  contents  \    Bat  in  a  sessions  case,  where  >  Rippener  v. 

the.serrice  of  the  panper  for  a  certain  time,  and  the 
parties  continued  together  for  some  time  afterwards 
under  a  parol  agreement,  the  Court  of  King's  Bench 
held  that  the  sessions  might  look  at  the  paper  fSor  the 
purpose  of  seeing  whether  the  time  had  expired  *.  .  J^^^J^"} 

In.  cases  where  a  proper  stamp  has  not  been  im«-  PeDdleton, 
pressed,  and  only  one  part  has  been  signed,  which  *^  £»^449- 
continnea  in  the  hands  of  the  defendant,  the  court 
in  which  the  action  is  brought  will  mdie  a  role  on 
him  to  produce  it  at  the  Stamp  Office,  for  the  puiw  py^^"  *" 
pose  of  b^ng  stamped  at  the  expence  of  the  plaintiff ' .  4  Tannt.  157. 

By  statute  23  Geo.  Ill,  c.  58,  s.  1,  a  stamp  datj  stamp  Diiricf 
of  6«-  is  laid  "  on  every  skin  or  piece  of  Tollum  or  <»«4^T«iiioKi. 
parchment,  or  sheet  or  piece  Of  paper  upon  which 
any  agreement  shall  be  engrossed,  written,  or 
printed,  whether  the  same  shall  only  be  evidence  of 
the  contract,  or  obligatory  upon  the  parties,  from  its 
being  a  written  instrument;"  and  by  subsequent 
statutes  additional  duties  are  imposed. 

The  4th  section  -  of  the  first  act  provides  that  the 
duty  shall  not  extend  to  any  memorandums  or  agre^ 
ments  of  the  following  description,  viz. 

I8t.  Any  memorandum  or  agreement  for  any'lease 
at  rack  rent,  of  any  messuage  under  the  yearly  rent 

Offi/. 

2d.  For  the  hire  of  any  labourer,  artificer,  manu- 
facturer, or  menial  servant. 

3d.  For  or  relating  to  the  sale  of  any  goods,  wares, 
or  merchandizes. 

4th.  Where  the  matter  of  memorandum  or  agree- 
loent  shall  not  exceed  the  vam.of  ap/. 

F  4  fith.  Or 
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Part  II«  5tb.  Or  any  memorandum  or  agreement  made  in 

Stamp  DmCmi.  fiootland,  that  shall  be  stamped  with  the  duty  le^ 
"  quired  on  deeds  in  Scotland. 

A  further  provision  is  made  by  the  statute  3^  Greo.  3, 
c.  51,  by  which  it  is  enacted  Ihat  the  duty  shall  not 
extend  to  any  letter  or  letters  passing  by  the  post 
between  merchants  or  other  persons  carrying  obi 
[  208  '3  trade  or  commerce  in  this  kingdom^  and  residing  at 
the  distance  of  fifty  miles  from  each  other,  for  or  by 
reason  of  such  letter  or  letters  containing  aa  agree- 
ment in  respect  to  any  merchandize,  notes^  or  bills  of 
exchange^  or  evidence  of  ^uch  an  agreement;  bat 
that  such  letter  or  letters  may  be  evidence  of  such 
agreement  as  aforesaid,  though  the  same  be  not 
stamped. 

But  it  is  provided  that  this  last  act  shall  not  ex- 
tend to  any  letter,  or  correspondence  passing  between 
persons  who  are  residents  of  the  same  town  or  city, 
nor  to  any  letter  or  correspondence  written,  or  so 
passing  between  persons  not  at  the  time  of  writing 
or  sending  thereof  at  the  actual  distance  of  fifly 
jniWs  from  each  other  (a). 

The 

;  (a)  By  44  Geo.  3,  c.  98,  schedule  (A.)  the  old  duty  is  repealed, 
hnd  a  duty  of  16  s.  imposed,  where  the  length  of  the  agreement 
•does  not  amount  to  thirty  common  law  sheets ;  and  for  ereiy  en- 
tire quantity  of  fifteen  cominon  law  sheets,  a  farther  doty  of  16  s. 
,The  same  exemptions  are  continued  as  are  contained  in  the 
Stat.  33  &  3a  Geo.  3,  except  those  of  ag^reements  for  matters  110^ 
exceeding  the  value  of  So/.;  and  of  agreements  made  in  Scotland, 
The  former  is  in  some  measure  altered  hy  the  enacting  clause  lay- 
ing the  duty  on  agreements  where  the  matter  thereof  shall  be  of 
the  value  of  20/.  or  upwards,  and  the  latter  is  wholly  omitted^  and 
agreements  made  in  Scotland  subjected  to  other  duties.  The  fol- 
lowing exemptions  are  also  added,  viz.  i. ''  Label,  slip,  or  memo- 
randum, containing  the  heads  of  insurance  to  be  made  by  the 
corporations  of  the  Royal  Exchange  Assurance,  or  London  Assur- 
ance, er  the  corpoftitioDs  of  the  Royal  Exchange  AMurance  bf 

Houses 
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The  fint  of  these  acts  of  parliameBt  is  so  extensive    Ch.  II. ».  i . 
JB  its  operation^  and  the  cases  exempted  so  clearly  Stamp  Ihaia. 
expressed,  that  but  few  questioiis  have  arisen  on  its  . 

constraction.    It  has  been  held  that  a  written  agree^^ 
ment  by  a  broker  who  buys  goods  for  his  principal, 
to  indemnify  him  from  any  loss  by  the  resale',  or  a  e^or^aT^*^ 
guarantee  by  a  third  peraon  for  payment  of  goods  to  Rep.  534. 
be  thereafter  purchased  %  or  an  agreement  between  'Warrington 
two  persons  that  one  diall  take  a  share  in  goods  \^^^ 
bought  by  the  other  on  their  joint  account,  and  that 
the  profit  shall  be  divided  or  the  loss  borne  between 
tkem',  need  not  be  stamped,  all  these  being  con-  'Vemuogv; 
tnclB  rdating  to  the  sale  of  goods,  and  therefore  ex-  ^^L  *^ 
empted  by  the  4th  Section  of  th^  act.    But  an  agree*      r  209  1 

HoQfes  and  Goods  £nim  Fire  ;  and  London  Assurance  of  Houses 
and  Goods  from  Titef  and  a.  **  Memorandum  or  agreements  made 
between  master  and  mariners  of  any  coasting  vessel  for  wages." 

By  Stat.  48  Geo.  3^  c.  149,  schedule  Part  I.  all  former  duties 
ire  repealed^  and  the  following  duties  take  place  after  the  loth 
Oct  180B,  viz.  On  any  agreement,  or  a  minute,  or  memorandum 
thereof  mtfde  in  England  under  hand  only,  or  made  in  Scotland 
without  any  clause  of  resignation,  where  the  matter  thereof  shall 
W  of  the  value  of  ao/.  together  with  every  schedule,  receipt,  or 
other  matter  endorsed  thereon  or  annexed  thereto,  where  the  same 
sfiall  not  contain  more  than  1080  words,  (heing  the  amount  of  fifteen 
common  hnr  folios  or  sheets  of  seventy-two  words  each,)  i6t. ;  and 
whem  the  tame  shall  contain  more  than  1080  words,  1  /.  10 1,  and 
for  every  entire  quantity  of  1080  words  contained  therein  over  and 
above  the  first  1080  words,  a  further  progressive  duty  of  1  /.  pro- 
vided that  where  divers  letters  shall  be  offered  in  evidence  to  prove 
any  agreement  between  the  parties  who  shall  have  written  such 
letten,  it  shall  be  sufficient,  if  any  of  such  letters  shall  be  stamped 
with  a  duty  of  1  ^.  lO  f .  although  the  same  shall  id  the  whole  con- 
tarn  twice  the  number  of  1080  words  or  upwards.    The  exemp- 
tions of  the  former  act  are  continued.  The  stat.  55  Geo.  3,  c.  184, 
increases  the  duty  of  i6<.  on  agreements  containing  1080  words 
to  1  /.;  on  agreements  containing  more  to  1  /.  15s.;  for  every  entire 
^aantityof  loOO*  words,  a  progressive  duty  of  iL  and  extends  the 
duty  on  letters  contained  in  the  proviso  to  i  /.>  15 1^ 

ment 
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F^rtll.       ment  for  things  which  are  not  in  existence  at  the 
.Stamp  Duikg,  time^  as  for  machines  to  be  made  %  or  for  the  sale  of 

' "  all  the  hops  which  shall  begrown  tipoil  a  certain  nuBb- 

Bedd^a  East   ^®^  ^^  MCTCB^  of  land  to  be.  deliFei^  in  fMSckata  at  a 
303.  certain  place  ^,  or  for  the  sale  of  growing  tnmips', 

^  Waddington    does  not  fall  within  the  exception  f  for,  in  the  £nt 

a  ^T&IpuI     ^°s^<^<^^>  ^^  woA  forms  a  part  of  the  contract;  and 
452.  in  the  other,  the  vendee  takes  an  interest  in  die 

'  Emmerson  v,  profits  of  the  vendor's  land.    As  to  what  shall  be 

?TaS;t.38.     dmoed  an  agreement  amounting  to  «o/.  it  ha»bee« 

held,  that  if  a.  man  at  a  sale  of  growing  turmps  pur- 
chase several  lots,  none  of  which  alone  amoimta  to 
20/.  though  altogether  they  would  exceed  that  sun, 
the  agreement  need  not  be  stamped,  though  it  vqidd 
be  liable  for  any  one  amounting  to  20/.  as  being  an 

*  Ibid.  interest  in  the  land,  and  not  a  mere  sale  of  goods^. 

On  the  like  principle  it  was  determined,  where  two 
men  having  laid  a  wager,  afterwards  agreed  to  double 
it,  that  to  recover  the  double  amount  two  stamps 
should  be  impressed  on  the  paper,  eack  being  sepi^ 

'Robflonv.       rate  transactions^. 

Hall  Pfiaka  s 

N.  P,  Cas.  ^^  ^^  ttct  of  the  32  Geo.  3,  it  has  been  h(riden,  that 

137.  if  a  son,  managing  his  mother's  trade,  write  a  letter  to 

a  creditor  residing  above  fifty  miles  from  him,  thereby 
promising  to  pay  the  debt,  such  letter  is  exempted,  as 
•Mackenzie  v.  being  between  two  persons  carrying  on  trade \ 
Rep.  176.        '   Where  a  paper  writing  is  signed  by  several  persons, 

each  agreeing  for  himself  only,  it  is  as  several  agree- 
ments, and  requires  several  stamps ;  but  if  only  one 
stamp  be  impressed,  and  it  appear  that  such  stamp 
was  put  on  for  the  purpose  of  making  it  binding  on 
any  one  individual,  it  will  be  evidence  against  him, 
C?*le**1bart  *^ough  there  are  no  stamps  to  make  it  evidence 
V.  Day/  against  the  others  ^ ;  and  where  several  enter  into  an 

13  East,  241.  agreement  to  subscribe  for  a  certain  purpose,  it  is 
\^ku^^*  but  one  agreement  for  the  purpose  of  the  stamp  duty, 
13  East^  233.    though  several  as  to  each '. 

Several 
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Several  cases  have  ariseD  in  which  it  has  become  a  Cb.  II.  s.  i. 
qoettiofiir  how  far  the  alteratioii  of  an  instrument,  after  Simi^Diaief, 
ithas  been  stamped^ affects  the  stamp  so  as  to  render  " 

a  fxesb  one  necessary*    The  general  role  which  has 
been  laid  down  is,  that  if  the  alteration  is  merely  to 
correct  <i  laistake  in  the  agreement  and  to  carry  into 
effect  the  original  intention  of  the  parties,  no  new 
stamp  is  necessary;  but  where  a  new  term  is  added^ 
tnd  in  fact  a  new  agreement  made,  such  new  agree- 
ment will  not  be  vaUd  till  re-stamped.    Thus  it  has 
been  held,  diat  adding  the  words  **  or  order/'  which 
hftd  been  accidentally  omitted  in  a  bill  of  exchange ' ;  >  Kershaw 
or  taming  a  promissory  note  into  a  bill,  as  originally  ^g  .^cit«nio' 
agreed  upon  *;  or  altering  the  name  of  the  port  from  East,  435,  and 
whence  the   certificate    of  a  ship's  registry  was  >5Ea»^4i7« 
granted,  when  a  wrong  port  had  been  inserted  by  IJ^lj^''' 
mistake';  or  rectifying  tiie  name  where  a  mistake  3Campb.i. 
was  made  in  declaring  the  interest  on  a  policy^,  does  >  Cole  v. 
not  reader  a  fresh  stamp  necessary.    80  *  where  an  f^ijj^'  .^. 
mnptre,  having  made  his  award,  altered  the  smn  ^  p^. . 
after  the  expiration  of  the  time  for  publishing  it,  Tourney, 
the  cowrt  held  that  <he  alteration  being  a  mere  » M.  &  s.  217. 
miS&tyj  the  award  as  at  first  made  might  be  enforced.  ^^®°p^  ^ 
Bnt  where  ihe  defendant  having  subscribed  a  policy  6  East,  309. 
of  assurance,  which  in  the  printed  part  was  on  ship 
md  gdodi,  but  by  a  written  note  in  the  margin  was 
restrained  to  ship  and  aut-^fii,  a  memorandum  was 
afterwards  inelerted  in  the  poUcy  as  follows,  viz.  ^  It 
is  hereby  agreed  that  the  interest  in  this  policy  of 
insurance  shall  be  on  ship  and  goods,  instead  of 
ship  and  out-fit,  as  originally  declared  ;*'  the  court 
hdd  thait  the  original  risk  being  so  altered  the 
policy  ceased  to  be  a  valid  instrument,  and  that  no 
action  could  bd  maintained  upon  it,  either  in  its  « French  v. . 
original  or  its  altered  form,  until  a  new  stamp  was  P^^^' 
impressed  upon  it^.    The  like  decision  7  took  place  f       ' 
where  a  bill,  having  been  drawn  on  a  proper  stamp  9.  Nichol, 
at  twenty-one  days,  was,  while  in  the  hands  of  the  5  T.  Rep.  537. 

drawer. 
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Part  II.  drawer,  altered  to  fifty-one  days  by  cona^nt  of  all 
fitoH^  Duties,  partieSi  and  by  the  like  consent  was,  after  the  time 
"  '  for  payment  was  out,  altered  again  to  twenty-one 

days ;  it  being  considered  that  the  time  of  payment 
being  spent  when  the  second  alteration  was  made, 
it  was  a  new  instrument,  and  required  a  new  stamp. 

*  Knill  V.  So  where  '  a  promissory  note,  beii^  made  payable 

l^Sl'^ai.    ^  ^"^^  "  ^^««  '^^^^^^  "  generally,  was,  after  it  had 

been  delivered,  altered  by  adding  the  words  '^  for 
the  good- will  of  a  house  in  trade,''  this  ^o  was  held 
to  be  such  an  alteration  as  to  require  a  firesh  stamp. 
In  two  late  cases  the  Court  of  King's  Bench  took 
a  distinction  between  a  paper  signed  by  the  agent  of 
x>ne  of  the  parties,  and  by  him  delivered  oter  to  the 
other  party,  and  an  tiiuigne(f  paper  so  delivered.  And 
where  lands  were  let  by  auction,  and  the  auctioneer 
delivered  to  the  bidder  of  one  parcel,  a  written  p^)er, 
**  One  piece  of  land,  &c.  for  a  term  of  ten  years  to 
Mr.  W.  T."  such  paper  not  having  any  signature,  it 
was  held  that  it  was  neither  an  agreement,  nor  evi^ 
dence  of  it,  and  therefore  that  parol  evidence  might 

*  Rarasfaottom  be  given  of  the  letting  * ;  but  where  to  a  similar 
aM^&S^iai!  P^P®'^'  delivered  to  another  bidder,  the  auctioneer 

subscribed  his  name,  the  court  held  that  the  paper 
was  liable  to  a  stamp  duty,  and  fliat  no  parol  evi* 
dence  could  be  given  without  first  producing  the 
')^^^  agreement  I. 

The  Stamp  Office  havjng  fixed  upon  different  dies 

to  denote  the  different  denominations  of  stamps,  no 

other  but  that  appointed  for  the  instmme^nt  wlvlch  is 

to  be  produced  in  evidence,  will  be  sufficieift  to  give 

« Robinson  v.   **  validity.    An  agreement  stamp  will  not  do  for  a 

Diybrougli,      deed^  or  lease  though  not  under  seal  ^,  though  of 

f  *•  ^G^  ^^^  ^^^^'  ^^^  ^^  statute  37  Geo.  3,  c.  146,  in- 
title  dem.  £»t-  ^truments  on  stamps  of  different  denominations,  but 
wicke  V.  Way,  of  greater  or  equal  value  than  the  proper  stamp,  may, 
Vide^t,^^  on  payment  of  the  duty,  and  5/.  penalty,  be  stamped 
[343].  with  the  proper  stamp* 

Instruments 
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Instruments  unstampedy  or  on  stamps  of  less  Ch^ILt.  i. 

Talue^  ma]r  be  stamped  on  payment  of  the  duty,  and  SuthOe  of 

id/,  penalty  for  ^bch  skin;  and  if  written  on  un-  ^^"^ 


stamped  paper,  and  it  shall  appear  to  the  commis*  r  010  1 
flioners  by  oath  or  affirmation,  that  it  was  so  written 
by  accident,  inadvertency,  urgent  necessity,  or  una* 
voidable  circumstances,  and  without,  intention  of 
fraud  ;'4he  commissioners  are  authorized,  within  sixty 
days  after  the  making  of  the  instrument,  to  remit  the 
penalty,  or  such  part  as  they  may  deem  proper  (b). 

BiUs  of  exchange  and  promissory  notes  are  ex- 
cepted from  the  operation  of  these  clauses,  being 
provided  for  in  a  manner  of  which  I  shall  hereafter 
take  notice. 

By  the  rules  of  the  common  law  every  contract 
might  be  proved  by  parol  evidence;  but  by  the 
statnte  39  Car.  2,  c.  3,  commonly  called  the  statute 
of  Frauds,  it  is  enacted.  That  no  action  shall  be 
brought  whereby, 

!•  To  charge  any  executor  or  administrator,  upon  Sect.  4. 
any  special  promise,  to  answer  damageli  out  of  his 
ownestate. 

3.  Or  to  charge  the  defendant  to  answer  for  the 
debt,  default,  or  miscarriage  of  another^ 

3*  Or  to  charge  any  person  upon  any  agreement 
made  in  considerati<m  of  marriage. 

4.  Or  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, hereditaments,  oi*  any  interest  in  or  concern- 
ing the  same. 

5.  Or  upon  any  agreement  that  is  not  to  be  per-     [211] 
formed  within  one  year  from  the  making  thereof, 

unless  the  i^eemeni  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  signed  by  the  party  to  be  charged 

(b)  The  Stat.  44  Geo.  3,  c.  98,  8.  34,  grants  a  similar  indtil- 
jzence  in  case  the  instrument  be  brougnt  to  the  office  within 
twdve  months. 

therewith, 
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Fwn  XL      herewith,  or  by  Bome  other  peraoa  by  him  thete- 
^^^^jf     unto  lawfiolly  authoraed. 
^_^__^_^      And  finHier,  That  ao  contract  for  Uie  $fde  of  any 
Sect.  17.  goodsy  vsores,  and  meichandizesy  for  the  price  of  \oi% 

fltedingy  or  upwards,  sball  be  allowed  to  be  good,  er* 
eept  tbe  boyer  ahidl  accept  partoftke  goods  00  add 
and  aietiaally  mceire  the  same ;  or  give  aovneAuigin 
feameity  to  bind  tiie  bargain,  or  in  part  of  payneot; 
or  tbat  itome  note  or  niemorandnm»  in  writiBg^  of^lhe 
said  Adspgefc,  benade  ood  signed  fay  t&e  fevtiea^ to  b9 
chturged  by  wdi  Mttmct^  or  their  agents  themmto 
l«#fdly  Mttboriied. 

The  irst  proinsion  of  this  atatnte  aa  toeseCMtoo^ 

8cc«  is  BO  plain,  that  no  serbua  question  boa  eaev  yet 

ariseti,  nor  ptobsddy^  evw  wiU  arise,  on  tbe  ^«ansiQic^ 

tion  of  it:  but  what  shaH  be  deemed  a  promise  fiir 

tbe  ^fat  ef  another,  baa  often  been  the  edbyect  of 

eentvoveisy* 

£  212  ]         The  general  question  in  all  thesecaseais,  Whetber 

Ae  peMm,  ft>r  wboas  the  promiae  is  smd  to  have 

been  made,  was ef?er  liable?  for  if  he  wese,  aiod  the 

promise  of  the  defendant  is  collateral  to  and  in  aid  of 

his  eredit,  and-  not  a  din/tct  promise  to  be  ^answerable 

>  B.  N.  p.  381.  in  the  first  instanee,  it  is  void^ ; ' whether  mada^  be- 

^^2^1^'        fere  or  after  the  dttUveiy  of  the  goods^  or  perform- 

Rep.  80/         CLUce  of  the  other  benefit,  for  the  satiafiBbetion  of 

^hicb  it  is  intended  asa  aecnrity. 

Thus,  if  one  man  requrat  another  to  anpfOy  goods 
to  a  third  person,  saying,  if  he  does  net  pay^ou  I 
Vioneae.  will^;  ImUbe  bound  for  thepayaasni.of  themooey 
^cw^r,  owp.  ^  ^  ^  %&(U.  or  1,000/.  J  ;  or  other  srorda,  faiguSf- 
9  Andenon  v,  iBgibat^ho  does  not  consider binnelf  as  the  prineipai 
Hayman,  1 H.  .dditoCy  the  promise  will  not  bind  him,  unless  rednced 


"*^^  '^'      into  writing ;  and  although  the  promiae  he.  to  pay  the 

debt  of  another,  and  also  to  do  something  else,  still 
^Chater  v,       uq  action  is  maintainable  on  it  ^ :  but  if  it  |dainly  ap- 

Rep/sMK        P®^  ^^^  ^^  person  promising  intended  that  he  for 

whose 
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whose  tut  tha  articles  were  suj^lied  fihould  never    Ch.Il.».  i. 
\fe  cfaai^d  with  thtm  by  the  persoa  of  whom  they      Statnu  tf 
were  bought,  and  the  creditor  tierer  considered  such       ^^^"^ 
third  person  as  his  debtor,  a  parol  pronuse  is  binding, 
for  there  is  no  debt,  de&ult,  or  miscarriage  in  the 
hird  person. 

b  these  eased  it  will  often  be  iFery  important  to 
see  t6  whom  credk  wss  arigiBaUy  given  by  the  seller 
df  tUegOQds:'and  tiiottgli  his  books,  or  the  bill  of 
psrdel%  cfumot  ^  be  evidence  ft>f  /  himi  yet  if  ha 
originsHy  chaigedtfae  third  perBOn,thaA  will  be  strong 
evidence  against  him:  Wbere  the  lK>olui  are  in  pos«  [  213  ]  . 
aessioa  of  the  platnti^  notice  should  be  given  to 
faisa  to  produce  them,  thalb  they  may  be  read  on  the 
part  of  die  defendant*  or  parol  evidence  given  of  their 
contents,  if  he  is  not  made  debtor  in  them. 

On  a.  promiseto  be  answerable  to  A.  for  any  goods 
he  had  or  might  supply  J3»  with,  to  the  amount  of 
•00/.  the  Ceuft  of  ling's  Bench  held  that  the  per- 
soir' making  it  remained  liable  till  he  gave  notice  that 
he  would  be  no  longer  answerable^  although  goods 
to  the  specified  amount  had  been  delivered  and  paid  >  Merie  s. 
for';  but  where  the  promise  was- to  guarantee  the  ^^^^ 
paymeiittotheextentof  60/.  at  quarterly  payments,  Maaoao. 
biU  iwo  months,  for  goods  to  be  purchased,  it  was  ^«hard,J^ 
determined  not  to  be  a  continuing  guarantee*;  and  if  rMAtviiu 
the  promise  be  to  guarantee  a  bill  for  a  given  amounl^  v.  Haydoo, 
the  party  will  not  be  liable  to  that  extent  on  a  bill  3  Bp&  A.  sm. 
givien  for  a  larger  sum '.  a^*^*  *' ' 

If  an  agent  buy  goods  ait  an  auction,  and  do  not  9  Ta«t  so6. 
name  his  princifMd^S  or  an  auctioneer  employed  to  *  Simon  v. 
sell  goods  1^  the  creditors  of  the  owner,  when  the  ^^^^^qai 
landlord  enters  to  distrain,  promise^  in  consideration  « ^^mJig^  ^f 
<^  his  desisting,  to  pay  the  rent^;  or  a  third  person,  Leaper,  lb. 
in  c4Misideration  of  the  holder  of  any  commodity,  on  ^^^'  . 
which  he  has  a  lien,  delivering  it  up,  promiee  to  pay  Hubert.  ^  ^*  * 
the..value^;  in  all  diese  cases  no  written  memomn-  a  East^aaS- 

dum 
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dutn  is  necessary  ;for9  in  the  first  case,  no  credit  at  all 
was  erer  given  to  the  third  Jperson;  and,  in  the  others, 
there  is  an  entire  new  consideration,  detrimental  to 
the  plamtiff,  and  moving  from  him  to  the  defendant^ 
and  on  which  the  third  person  could  not  be  sved* 
Again,  whenever  a  person  is  under  a  moral  obliga- 
tion to  make  satisfaction  for  a  benefit  which  another 
has  actually  received,  and  he  promises  to  pay  it,  the 
promise  is  binding,  upon  him,  though  not  recbiced 
into  wridhg :  as  when  a  pauper  is  taken  ill,  and  an 
apothecary  sent  for  without  the  knowledge  of  the  over» 
seers,  who  attends  and  cures  her,  and  the  overaecra 
promise  to  pay  bis  bill,  this  promise  is  bmding  upoii 
them ' ;  and  even  if  one  of  the  overseers  on/y,  who  kaa 
the  management  of  the  poor,  make  the  proitti8e,.both 
overseers  are  liable  *. 

Cases  where  no  debt  was  due  from  the  third  per- 
son, and  where  there  was  no.  default  or  miscariiage 
by  him,  as  actions  of  Ufrt,  trespass,  or  the  Hke,  are 
not  within  the  statute ;  and  if  in  such  case  a  third 
person  verbally  promise  to  pay  the  plaintiff  a  sum 
of  money,  in  consideration  of  his  withdrawing  the 
record,  it  will  be  binding '. 

The  sale  of  standing  grass  ^,  or  growing  taiuips  ', 
bas  been  held  to  be  within  the  statute,  as  conveying 
an  interest  in  the  land,  (though  a  different  deciaion 
hild  formerly  taken  place  as  to  the  sale  of  standing 
timber*;)  but  where  potatoes  were  -completely 
grown  7,  and  the  contract  was  that  the  purchaser 
.  should  get  them  and  take  them  away  immediately, 
the  court  considered  them  as  a  mere  chattel,  and  that 
therefore  no  written  contract  was  necessary. 
*  That  part  oJT  the  clause  which  makes  void  parol 
promises,  in  consideration  of  marriage,  was  at  on^ 
time  thought  to  affect  mutual  promises  to  many  * ; 
but,  by  later  decisions,  it  has  been  held  to  extend 
on\y  to  those  cases  where  a  fath^Jor  other  person 

promises 


WRITTEN  CONTRACTS.  2125 

pronuBes  to  pay  a  sum  of  money  by  way  of  portion  Ch.  II.  g.  i. 

to  tbe  person  married '.  ^vS^h^ 

The  next-  provision  requiring  a  memorandum  in  ' 


writings  where  the  contract  is  not  to  be  performed  i  q^^  ^^ 

within  a  year,  does  not  appear  to  afford  much  room  Baker, 

for  doubt  or  discussion ;  the  obvious  intention  of  v^'  ^* 

the  legislature  was,  that  those  agreements  which 

wore^  III  aU  evenU,  to  remain  unperformed,  or  not 

My  completed  for  a  year  together,  should  rest  upon 

some  better  evidence  than  the  frail  memory  of  man, 

and  such  cases  will  not  be  taken  out  of  the  statute, 

though  the  contract  has  been .  in  fact  partly  per-  ,  yid  Bo  d  11 

fomied  within  that  time  *.    But  where  it  is  from  the  o.  DrammoiMl, 

nature  of  the  promise  itself,  uncertain  whether  it  will   ■  *  ^^*»  *^' 

be  performed  within  a  year  or  not,  it  has  been  held      [  ^^5  ] 

not  to  be  within  the  statute,  though  the  contingency 

does  not  in  fact  happen  till  after  that  time;,  and  ,  ^^^ 

therefore,  if  a  man  promise  to  pay  a  sum  of  money   i  Salk.  aSg. 

when  a  ship  arrives',  or  when  he  shall  be  married^,  *  Case  cited  in 

or  to  leave  it  at  his  deaths,  these  promises,  if  founded  agT  ton^  ^^ 

on  good  consideration,  are  binding,  though  not  in  Emblen, 

writing.  3  Bur.  xvfi^ 

The  seventeenth  clause,  viz.  that  relating  to  the 
sale  of  goods  of  the  value  of  to/*  and  upwards,  has 
given  rise  to  the  most  diccussion,  and  some  contra- 
dictory cases  are  to  be  found  upon  it.    There  seems 
to  be  no  reason  for  confining  this  clause  to  contracts 
to  be  performed  immediately,  and  excluding  exe- 
cutory contracts  from  the  operation  of  it ;  yet  such    . 
a  construction  at  one  time  prevailed  in  Westminster- 
Hall;  and  if  the  thing  sold  were  to  be  delivered  at  a  . 
distant  time,  it  was  held  not  to  be  within  the  statute^.  '  Vida  SimoD' 
But,  by  a  modem. decision  7,  this  distinction  has  been  3  ^.^^So! 
overruled,  and  this  clause  of  the  statute  is  now  held  3  Bur.  i^ar. 
to  extend  to  all  contracts  for  the  sale  of  goods  of  the  ^^'^"**•*'l^•' 
value  of  10/.  or  upwards,  whether  they  are  to  be   Black.  63. 
delivered  immediately,  or  at  a  future  time.    It  is 

Q  still 
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Btill  held,  tliat  where  work  h  to  be  done,  as  where  It 
chariot  is  to  be  built  %  this  aot  being  A  toiefe  con* 
tract  of  sale,  but,  in  some  degree,  founded  upon  the 
work  and  labour  to  be  performed,  is  not  within  the 
statute. 

Another  case  was  also  determine  before  that  of 
Rondeau  ▼.  Wyatt,  in  Which  it  wU  lield,  that  %h(M« 
an  agreement  was  to  sell  com  by  mea^iar^,  i^ch 
was  unthrashed  at  the  time  "of  the  agfeement,  k  ivas 
not  within  the  statute'^.  Lord  Lcmghbormcgky  in  4^ 
li^ering  his  judgment  on  the  case  of  BJtfndeau  v. , 
Wyatt,  distinguishes  this  case  fh)m  the  One  then 
before  the  court,  by  observing  t)iat  some  Wotk  Was 
to  be  done  t5  die  cum ;  but  he  adodts  this  16 1>e 
a  rery  nice  distinction,  and  it  must  b6  t^bs^rred, 
that  at  the  time  this  case  was  determined,  the  general 
tec^i^ed  Opinion  was,  that  all  exebtilioi^  tontracts 
iret^  exduded  from  tiie  operatibn  of  ^e  statute; 
lin^  the  case  appears  to  ^ave  been  principally 
decided  oh  this  ground. 

In  eases  which  are  within  Hbk  operation  of  llie  sta>- 
tute,  and  where  the  terms  of  it  are  not  complied  %ifli, 
the  cbntristct,  >^hile  it  remains  une^cuted,  is  void 
kltbgether^;  ttfeitiiei'the  \)uyfer  tlor  the  seller  can 
ehforcfe  the  performUttce  of  it:  atrd  even  if  t^oiifbssed 
ih  ah  abswer  to  ^^  Vlti  in  equity,  Mill  if  die  statiite  be 
insistisd  upon,  that  coui^,  it  sh6uld  seekn,  from  the 
majority  of  the  cases'*,  will  not  dec^e  a  periTorm- 
ance ;  and  it  is  Settled  that  no  action  lBit  Ww  ca!n  be 
xhaintaihed  oh  'Such  admissWn^;  but  where  thfe 
agreement  has  b^en  e!tecuted^  the  isrtatdte  does  ii(A> 
apply ;  aiid  theteforife  'wh^fe  a  tenant  a^^iei^a  wi£h  lA 
tandlbrd,  that  it  I1&  ^ottM  accept  ano*nief  pfei«toft  tii 
tenant  ih  ^is  ^la6e,  lie  tircmlil  {)ay  hiih  40/.  Otit  tX 
lob/,  whic^  ^e  was  t6  V66efve  ftbih.  Mch  pei^&i 
for  ihe  gooci-wiU,  and  in  hdt  noAyefL  the  \cfoi:ltt/m 
\m,  he  being  cogui&tit  of  the  agrlstihlfnt,  (he  touH 

held 
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hdd  that  the  40/.  might  be  recovered  by  the  land-    Ch.  11. «.  1. 

tod'as  money  had  and  received  to  his  use.  SttUwu  ^ 

Hie  weighing  off  goods  in  the  presence  of  the  •     ' 


biiyer'a  eeivaat  has.  been  held  a  sufficient  delivery 
witfaia  the  17th  claase  %  and  where  A.  bought  a  >  Simon  v. 
•tack  of  hay  staodiag  m  B.'s  yard,  and  afterwards  ^^^"^^  "*** 
sold  a  part  of  it  to  C.  who  took  such  part ;  this  was 
heldaufficieai  evidenoe  of  the  delivery  to  A.  to  take 
the  oase  out  of  die  statute  ^.    So  where  goods  are  '  Chaplin 
ponderous,  aad  not  easily  moved,  the  delivery  of  the  I's^f^^ga. 
key  afa  warehoase  where  they  are  will  be  sufficients      [  217  j 
And  if  a  man,  carrying  on  the  distinct  business  of  a  '  ^  ^^^  '94- 
livery  stable  keeper  and  dealer  in  horses,  remove  a 
home  whicli  he   has  sold,  to  the  stables  kept  for 
liv^  iiorseSy  on  the  purchaser  desiring  him  to  keep 
him  at  livery,  this  also  has  been  deemed  sufficient^.  ^  Elmome. 
Agajn,  whare  the  goods  are  lying  at  a  distant  place  in  ^  j^„„t  458. 
the  eastody  of  aHiiffd  person,  and  the  seller  writes  a 
note  to  sach  diird  pem<Mi,t]esiring  him  to  deliver  them 
to  Ifas  bayer^  this  also  isaufficient  evid«ce  of  a^<- 
firei^r  to  4um  (o  enable  lam  to  maintain  an  action 
j^aiDSt  the  seller^  if  he  afterwards    revoke  that . 
onler  ^«    It  matters  aot  how  small  the  quantity  de^  « Searla  v. 
Iivered  is,  if  it  be  considered  by  the  p&irties  as  part  !^^^'  ^  ^\' 
of  «fae ikiW«W.    Th»,  ^ere ™gj, while «^er  ^-^^-^S- 
kck  in  tfae  king^s  waiehouse,  were  advertised  for 
siAe,  and  lafter  they  were  weighed  a  sample  of  half 
a  )>aaad  wiei^  iwas  taken  from  each  -faogshead, 
wfaieh  sample  was  prodaoed  at  the  sale,  and  de«- 
li^dBBd  Ibo  and  acoepted  by  the  purchaser,  as  part  tif 
his  purchase,  to  make  up  the  quantity  marked  (as 
wdi^ied  at  &e  Iking's  beam,  this  also  was  held  to  be 
a  auffioicnt  deliveiy  ^.    .Bat  to  make  a  delivery  of  ^  Hinde  v, 
yurt lOf  the  goods  within  theact,  it  must  appear  tkat  ^|^i^^"5^' 
what  was  deUveaed  was  considered  by  the  parties  to 
be  part  of  die  thmg  sold;  and  Aereforea  ddivevy 
of  la  isaaaple  of.  com,  wImi'  it  appeased  that  sarii 
sample  ^as  not  considered  as. past  of  the  com  sdd, 

Q  2  was 
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was  held  not  to  take  the  case  out  of  the  statate  ^. 
In  all  the  above  cases  the  purchaser  had  done  some 
act  manifesting  his  intention  of  accepting  the  thing 
sold ;  but  where  a  sale  of  tares,  part  of  the  vendor's 
stock  remaining  at  homei  took  place  at  a  public 
market;  which  it  was  agreed  should  remain  in  the 
vendor's  possession  till  called  for,  and  the  agent  of 
the  vendor  in  his  return  home  measured  out  the 
quantity  agreed  for  and  put  them  apart  for  the  pur- 
chaser, this  was  holden  to  be  no  delivery  \ 

One  other  observation  only  remains  to  be  made 
on  this  statute,  and  that  is,  as  to  what  shall  be 
deemed  a  sufficient  note  or  memorandum  in  writing  : 
As  to  this  it  has  been  held,  that  sales  of  goods  at  an 
auction  are  not  within  the  statute,  for  that  the  entry 
of  the  buyer's  name,  &c.  by  the  auctioneer',  is  a 
sufficient  memorandum  of  the  contract,  and  fjmt  he 
is  the  agent  of  both  parties  authorized  to  make  it^.  . 

But  in  the  case  of  a  sale  of  lands  ^  by  auction,  or 
otherwise,  the  contract  is  not  binding,  unless  signed 
by  the  parties  themselves,  or  their  agents  specially 
authorized  for  that  purpose  ^  which,  it  has  been  said, 
a  mere  auctioneer  employed  by  the  seller  could  not 
be ;  but -in  a  subsequent  case.  Lord  Eldon  expressed 
a  doubt  on  this  point  7;.  and  the  Court  of  Common 
Pleas,  after  time  taken  to  consider  of  the  question, 
held,  that  a  person  by  bidding  aloud  constituted  the 
auctioneer  his  agent,  to  write  his  name  down  as  the 
purchaser,  and  thereby  make  a  contract  in  his  behalf; 
so  that  it  is  now  settled  that  the  agent  need  not  be 
authorized  in  writing'. 

No  particular  form  is  required,,  it  is  sufficient  that 

a  note  of  the  agreement  is  made  in  writing ;  and 

therefore  if,  on  the  treaty  of  marriage  with' the 

daughter  of  a  man,  he  write  a  letter  wherein  he  says 

he  will  give  her  such  a  sum  of  money  as>  her  por» 

tion.9;  or  a.  mother,  who  has  agreed  to  give  a  earn  of 

money  as  a  portion  with  her  daughter,  sign,  as  a  wii"^ 

fiess. 
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nas,  ariides  made  with  her  approbation  for  settling    Ch.  II.  s^  j. 
it ' ;  either  of  these  acts  is  sufficient  to  bind  them :     Statute  if 
and  if  the  «eller  of  goods  above  the  value  of  lo/.  de-       ^"'^" 
liver  to  the  buyer  a  printed  bill  of  parcels,  "  Mr.  A,  >  Welbford 
bought  of  B.  8cc,"  this  is  a  sufficient  signature  by  •'^J'*®^^ 
him,  though  he  does  not  voritt  his  name  \  •  s    d 

But  a  memorandum  made  by  the  buyer's  clerk  ki  v.  Jacksoa, 
his  book  as  follows,  viz.  *•  Bought  of  W.  P.  ao  2*  B«».  &  Pul. 
pundieons    of  tieacle,   375.  to    be    delivered    by  Schneider 
10  Dec."  and  signed  by  the  seller,  is  not  sufficient  vNorris, 
to  bind  him,  because  it  does  not  appear  by  the  |  p       '      * 
memorandum  to  whom  the  treacle  was  sold';  and  'champiun 
for  a  like  reason  where  a  printed  prospectus  was  de-  v-  Plqimner, 
hvered  out  for  a  set  of  prints  descriptive  of  scenes  n,  jjjp^  252' 
in  the  plays  of  Shakespear,  and  a  book  was  opened  in- 
tituled '^  Shakespear's  subscribers,  their  signatures  V'  *^7^^^* 
in  which  the  defendant  signed  his  name,  but  which  n  ]^(  ^^2, 
book  did  not  refer  to  the  prospectus,  it  was  held  the 
signature  in  the  book  was  not  sufficient  to  take  the 
case  out  of.  the  statute. 

So  the  circumstance  of  the  defendant  writing  a 
letter  to  the  plaintiff,  stating  that  the  article  sent.was 
not  worth  above  so  much,  and  tfaecefore  returning  it 
to  him ',  does  not  amount  either  to  a  note  in  writing  '.Kent  v.  llus- 
or  an  acceptance  of  the  goods,  so  as  tp  take  the  5!  pT'oo^' 
case  out  of  the  statute. 

Another  case  also  lately  occurred,  where  the  plain-  Cooper  9. 
tiff's  rider,  calling  on  the  defendant,  entered  in  his  ,?^i  iq^ 
order-book  these  words,  viz. ''  ig  Feb.  1811.  Of  John 
Smith,  64  /.  ^alluding  to  money  then  paid  by  the  de- 
fendant) ;  Do.  40  of  3. 58/"  which  was  explained  to 
mean  that  the  defendant  had  ordered  forty  sacks 
of  flour,  called  thirds,  at  58  s.  a  sack.  This  was 
not  signed  by  the  defendant,  though  read  to  him 
by  the  rider,  and  therefore  the  contract  was  held  to 
be  void. 

But  in  a  subsequent  case,  where  an  attorney  wrote  Bateman 
a  letter  to  another  attorney  in  these  terms,  viz. "  The  »•  Phillip* 

Q  3  beater,  •5Ea,^373. 
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bearer,  D.  W.  has  a  sum  of  money  to  receive  froA 
3  client  of  mine  some  day  next  week,  ttnd  I  triist 
you  will  give  him  indulgence  till  that  day,  wbe^ 
I  undertake  to  see  you  paid ;"  was  held  to  be  suffi- 
cient, though  it  was  objected  on  the  behadf  of  the 
defendant,  that  neither  the  sum  nor  the  person  to 
whom  due  was  mentioned ;  and  that  if  parol  evidence 
were  admitted,  the  plaintiff's  attorney  might  apply 
this  letter  to  a  debt  due  to  himseff,  or  any  other 
person,  from  D.  W.  and  to  any  amount. 

It  was  a  few  years  since  determined,  that  in  cftses 
falling  within  the  4th  section  of  this  act,  botil  the 
consideration  and  the  promise  must  be  set  down 
in  writing,  and  signed  by  the  party  to  be  charged 
therewith '.  This  doctrine  was  for  some  time  mvtdh 
doubted  by  the  profession,  and  the  present  Lord 
Chancellor  expressed  his  dissent  from  it  in  two 
cases  ^ ;  and  in  several  other  cases  the  judges  have 
studiously  avoided  giving  an  opinion  upon  it:  but 
three  cases'  have  lately  occurred  in  the  Contts  of 
Exchequer,  King's  Bench,  and  Commo<i  Pleas,  in 
which  the  judges  of  those  courts  unanimously  cotH 
firmed  it.  But  in  the  case  mentioned  in  the  17th 
clause,  it  is  sufficient  if  the  note  signed  by  the  per« 
son  to  be  charged  with  it  state  the  promise,  the 
consideration  need  not  be  mentioned^.  And  in  Ike 
other  case  it  is  not  necessary  that  there  should  be 
an  undertaking  on  the  part  of  the  sdler  to  d^ver 
the  goods ;  therefore  a  paper  in  these  words, ''  I  gatt* 
rantee  the  payment  of  any  goods  which  A.  diAll 

deliver  to  B."  is  sufficient^. 

• 

Evidence  in  Actions  on  BiUs  of  Exehang/i  and 

Promisuny  Notes. 

Another  contract,  which,  by  the  custom  of  mer* 
chants,  and  the  recognition  of  it  by  our  courts  and 
the  legislature,  must  be  in  writing,  is  that  by  %3U 
of  exchange  and  promissory  notes. 

It 
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Itvi  not  tho  inteqtioa  of  thia  work  td^  eotar  farto    ck  II.  •.  i. 
tlift  vluole  kw  rabkling  to  tkwe,  or  any  oth^r  oom^     Oi  iKUi«f 
tracts.     In  Ha  oatuie  it  ^  confimd  to  ttia  prtH^  Egokmg^^^ 
required  in  an  action  on  them ;  but  tlia  legialAtnra      ■ 
liani^  i0i|K)iftd  oortaiii  atamp  dutiea  upon  ttieny  the 
want  of  wtkiob  lendera  tlNsw  of  no  avail,  it  om^  Im 
pioper  liefe  to  mentioii  (hat  in  tbia  Maa»  aa  m  t^ 
fithiera^  it  ia  naooMary  to  saa  that  a  proper  atamp  i«     £  219  ] 
i]q>ieB8ad;  ona  of  the  aaaae.  or  giaater  valuoy  but  of 
another  danomiQaliQny'  will  not  ba  aufllqant ' ;  b^t  '  Fan-  v.  Price, 
the  lagislatwre  *  haa  providad  that*  in  auob  cas^,  thf  I  ^^l^'  ^'^^ 
ftOBuniwionefH  of  stampa  may  ordar  a  pr9p^r  atwip  37  heo.  3, 
to  be  in^uMted  on  paymant  of  tha  duty,  and  40«.  ip  c.  136, 9.4&5. 
ow^  the  biU,  &.C.  a^aU  ba  product  tp  thejoA  bch 
fere  due ;  but  if  not  prodaoad  till  aft^rward^,  th^n  it 
may  ba  stamped^  on  payment  of  the  duty  and  xqL   ' 

In  caaasy  bowaTary  aihar^  a  bUl  or  note  i«  npt  pror  Alves  v. 
periy  stamped,  the  pJainJiff  may,  if  ha  has  ^yidenc^  ^T?^p!  341 
of  the  copsidaralion  paasiag  fVom  him  to  the  da-  Tytev.Jonei/ 
liBfidanty  and  oonnta  in  his  declaration  adapted  to  it,  fg^^tf^^ 
as  in  tha  case  of  goods,  sold,  monay  lant,  &c,  giv^ 

(c^  9«Teral  cases  have  la^ly  occurred  on  this  subject,  some  at 
Jhh  PmUf  where  a  cpie^tion  aspendiiig  on  ye  vend  acts  of*  pariia- 
laent  oonld  do(  be  very  aocomtelv  conakleTedj  aod  otlm  ia 
Bank,  where  the  different  8^tutes  haye  been  referred  to  and  dis- 
cussed. I  shall  only  refer  to  those  of  the  latter  description.  In 
tb«  mBp  of  Jftn  Tr  Pnce»  I  Basl,  6S$  cited  aboTiOy  t^e  epiirt  held 
ttat  a  pronussonr  note  (or  35/.  55.  written  upon  a  9  a.  stajoip, 
(being  tbe  stamp  imposed  by  31  Geo.  3,  c.  25,  on  notes  not  ezceed- 


note  Ibv 45/.  which  by  lav  nquiridft  stamp  of  li.  6d^  compoHd 
of  three  f^Sveat  SU019  appUC^bl^  to  thre«  diff^^r^nt  funds^  under 
three  acts  of  parliament,  being  written  on  a  a«.  stamp,  composed 
of  tfarao  aUbi^ot  sium  appMoaUa  to  $kt  atone  JiauUj  tfaoogh  in 
krgar  propoctiQqs  to  each  tW  was  r^quired^  sucb  note  wfis  good. 
In  the  last  case,  the  not^  w^s  drawn  since  the  37  Geo.  3,  but  ft 
baa  b«ea  very  lately  detetnln^  that  a  note  drawn  btftm  that 
statttta  upoD  a  moc^  «lmip  of  equal  valu^,  if  not  sood.  CAovt- 
berlam  v.  Porter,  \  Bos,  &  Pul.  N.  R.  30. 

JiU»*    Sy  ttatau  44600. 3»  c.  99,  all  6>rmer  stamp  dotias  are 

repealed  after  loth  Oct.  1804,  and  new  ones  imposed,  as  was  again 
done  by  55  Geo.  3,  c.  1B4. 

Q  4  evidence 
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evidence  of  that  consideratioii)  and  recover  on  those 
counts ;  for  though  the  instrument  is  Toid,  the  law 
implies  a  promise  to  pay  the  money  due  on  the 
consideration. 

The  first  and  most  simple  case  is  that  of  an  atikm 
by  the  payee,  against  the  maker  of  a  notej  or  acceptor 
of  a  bill  of  exchange.  In  this  case  the  only  proof  ne- 
cessary is,  diat  the  name  subscribed  to  the  note,  or 
acceptance  of  the  bill|  is  the  hand-writing  of  the 
defendant,  or  that  of  some  person  specially  autho- 
rizedy  or  usiially  entrusted  by  him,  to  sign  such  in- 
struments, or  if  in  the  case  of  a  bill  the  acceptance 
were  verbal,  the  circumstances  under  which  it  was 
made.  By  accepting  the  bill,  with  sight  of  it,  tbe 
hand-writing  of  the  drawer  is  admitted,  and  there- 
fore need  not  be  proved ;  but  if  the  bill  were  never 
shown  to  the  acceptor,  the  hand-writing  of  the 
drawer  must  be  proved  also.  It  was  long  considered 
as  a  general  rule,  subject  to  no  exception,  that  it  was 
not  necessary  to  prove  any  presentment  for  payment, 
in  an  action  against  the  maker  of  a  note,  or  the 
acceptor  of  a  biU.  A  practice,  however,  having  been 
adopted  of  late  years,  of  making  notes  payable  at  a 
particular  place,  and  of  accepting  bills  so  payable; 
several 'cases  came  before  the  different  courts,  and 
not  only  were  some  nice  distinctions  taken,  but  a 
difference  of  opinion  prevailed  between  the  courts 
upon  the  subject.  At  length  a  case  went  by  writ  of 
error  to  the  House  of  Lords,  where  it  was  solemnly 
decided,  that  if  an  acceptance  be  made  on  a  bUl 
payable  at  a  particular  place,  the  plaintiff  in  his  de- 
claration must  aver,  and  of  course  prove  on  the 
trial,  a  presentment  for  payment  at  that  place.  The 
like  evidence  would  be  required  in  an  action  against 
the  maker  of  a  note  payable  at  a  particular  place; 
though  in  some  cases,  prior  to  the  above  decision^  a 
distinction  had  been  taken  between  its  being  made 

so 
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80  payable  in  tbe  body  of  the  note,  or  by  a  separate    Qh.  II.  •.  i. 
memorandum  on  another  part  of  the  paper,  on  which     ^  BUUitf 
the  note  was  written  ■•  But  though  it  is  necessary  in  >     ^°^^>  ^^- 
these  cases  to  proye  a  presentment  at  the  place  ^>-  '  Edwards 
pointed,  yet  it  is  not  incumbent  on  the  holder  to  prove  ^^^j^  21%. 
that  notice  of  the  refusal  was  given  to  the  acceptor 
whether  the  action  be  against  him  or  against  the 
endorser  * ;  for  the  presentment  at  the  place  appointed  *  Soiith  v. 
is  a  presentment  for  the  agent  of  the  maker  or  acr  Tliatcher, 
eeptor  who  has  appointed  that  place  for  payment,  TiUcherv. 
for  whose  default  he  must  be  answerable  without  HintoD,  lb. 
further  notice. 

If  the  action  be  brought  by  an  endorsee,  it  is  also 
required  to  prove  the  hand-writing  of  the  first  en- 
dorser, and  of  the  others  likewise,  if  th^ir  endorse- 
ments are  stated  in  the  declaration ;  but  if  not  so 
stated,  the  proof  of  the  first  endorsement  only  is  neces- 
sary >.  This  evidence  is  sufficient  in  common  cases ;  '  Smith  v, 
but  where  a  bill  or  note  has  been  stolen  from  the  real  ^^^^'  g^ 
owner,  or  given  on  a  bad  consideration,  it  wiU  be       '     ^'  ^ 
incumbent  on  the  holder  to  prove  that  he  received  it 
hon&fide  for  a  valuable  consideration  ^ ;  and  this  will  « Pesoock  v. 
now  make  the  note  good  in  his  hands,  though  S^^^^^ 
originally  tainted  with  usury'.    If  founded  on  the  ^       '      ' 
consideration  of  money  won  at  play,  it  still  con-  Geo;  3,0;  93: 
tinues  void  against  the  maker  or  acceptor,  though  in  *    * 
the  hands  of  an  innocent  endorsee  ^;  but  the  payee  or  '  Bowyer  t, 
drawer  to  whom  it  was  given  for  money  won  by  him,  fgSS^TiM. 
and  who  endorses  it  to  a  third  person  for  good  con^ 
sideration,  cannot,  on  payment  being  refused  by  the 
maker  or  acceptor,  make  the  original  want  of  con- 
sideration a  defence  to  the  action  aeainst  himself  7,    ^  Edwards  v. 

In  actions  against  the  endorser  his  endorsement  Jf  Aid  3«™* 
must  be  proved,  and  also  that  the  bill  was  presented      [  221  ] 
for  payment  or  acceptance,  and  refused,  and  that  due 
notice  was  given  to    the  defendant  of  that  fact.; 
which  may  be  done  by  proof  that  a  letter  containing 

such 
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Part  11.  suok  iM^tice  was  put  in  the  poQtoiBeei 

OnSiSfof  tohim^;  but  iy)evideiics  can  be  giv«ii  of  such  letter, 

Exchange,^,  without  notice  to  the  defendant  to  produce  it\ 

,  The  hand-writing  of  the  dfawer,  aijd  all  pieTieas 

iwis9%  %  lit  endorsers,  being  admitted  by  die  defendant's  andorse- 

Bla.  509.  ment,  need  not  be  proved  *. 

Mi^kham  '^^  ^^  eyidenee,  and  ako  the  defendant^e  hand- 
Peak.  K.  P.  writings    must  be  given  in  an  action  ugmut  the 

5  Esp.  Cat.  In  thQ  case  of  foreign  bills,  the  non-payment,  ^. 

15^  by  the  drawee  can  be  proved  by  no  other  evidence 

Pack  Salk.^  ^^^  ^^^  protest^;  which  protest,  if  made  in  a  feveiga 

127.    Lord  country,  proves  itself  without  further  evidence  '. 

Critchiowi  *^  several  partners  draw  a  bill  in  t^e  name  <rf  Ih^ 

Parry,  firm  upon  One  who  is  a  member  of  it,  no  notk^  of  the 

2  Campb.  i8a.  dighonour  is  necessary,  for  each  must  be  presumed 

Wsdsb\  T  conusantof  the  acts  of  the  other^ ;  and  in  the  cmnmon 

Rep.  239.  case  of  a  biU  dmwn  by  A.  on  B.  where  the  drawer 

•  19  Mo4. 94$*  said  befbre  the  bill  became  due  that  it  would  not  be 

.Ante   '71 

•  Poithousc  V  f^^^f  ^*  ^^  ^®^^  *^  ^  unnecessary  to  give  any  notice 
Paxker,  to  him  of  the  subsequent  dishonour  '•  So  if  ike 
C^mp.  ta.  drawer  have  no  effects  in  the  hands  of  the  drawee  at 
▼ettL  is'SuL  ^^  *^™®*  proof  of  this  fact  wiH  excuse  the  want  of 
ai3-  notice  to  the  drawer  in  the  case  of  an  inland  biD,  or 
^^2J^® 'I'  of  a  protest  in  a  foreign  one  •  ;  though  in  an  aetioQ 
Rep.  409.  against  the  endorser^  who  has  no  concern  with  the 

•  Wilko^  V,  accounts  between  the  drawer  and  acceptor,  the  regu- 
Jffltoi  Pw^Q  ia|.  evidence  must  be  given  ^ ;  but  even  here  if  the 
I  Lundie  v.  endorser  expressly  promise  to  pay  it  after  its  dis- 
Robertson,  honour,  this  is  sufficient  to  charge  him,  whether 
^otterr?^*  such  promise  be  made  to  the  plaintiff,  or  any  otiicr 
Eawortb,  person  at  that  time  a  holder  of  the  bill '. 

13  £88^418,  When  the  dratoer  brings  an  action  t^aimi  the  ac- 

I?Ste?  ^'  ^^^  ^^^  ^0*  paying  the  bUl  to  a  third  person*,  or  hfa 

1  Wils.  185.  Older,  he  must  prove  the  acceptance,  that  the  bill 

was  presented  for  payment,  dishonoured,  and  re- 
turned to  him.    The  bare  production  of  the  b31  with 

a  receipt 
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B  receipt  enclorsed  od  tbe  ba^k  of  H,  w91  not  b»  suf-  Cb.  IL 1. 1. 
flciemt,  for  that »  prima  facta  evidence  of  a  payment  ^^fjjjj^^ 
by  the  acceptor ' .  '^'^"^     ' 

>  Scholej 

Of  the  Evidence  in  Actions  on  PoNcies  of  Assurance,  p^^^^  ^p 

Anothcb  simple  contract,  wkieh  19  alvraya  r&-  FoUdetqf 
daced  into  writing,  is  a  policy  of  assurance*  Auurmet^ 

To  support  his  action  on  this  instrument  the  plain^     [  292  ] 
tiff  must  prove  the  defendant's  subscription,  and  the 
interest  of  the  plaintiff  or  other  persons  in  whom  the 
interest  is  stated  to  be.    The  interest  in  tbe  ship  may 
be  proved  by  possession,  or  acts  of  ownership,  with:* 
out  the  production  of  the  register  * ;  and  indeed  the  •Robertson 
certificate  of  registry  is  no  evidence  of  the  pkintiff's  ^p^^** 
interest  without  also  proving  possession  >.  Where  the  4£a8ty  130. 
insurance  is  on  goods,  the  int^^t  in  th«ai  has  been  Vide  Park's 
generally  considered  as  proved  by  production  of  all  ^^^     ^ 
the  usual  documents,  such  as  bills  of  parcelff,  costs  of  Russel  v.  Bo- 
outfit,  the  bilk  of  lading  signed  by  the  master,  speci**  ^^  ^  ^^ 
fying  the  goods  received  on  board,  and  for  whom  he  •  p^e  9.  An- 
is  to  carry  them,  custom-house  clearances,  and  anch  denon, 
other  papers  as  may  be  thought  necessary  to  sub»  4  Taunt.  65^. 
Btantiate  his  right  to  die  property. 

The  ]^lainliff  nnist  then  prove  tliat  the  ship  tailed 
on  her  voyage;  and,  in  case  there  be  any  warranty  in 
the  policy,  that  he  has  complied  with  it;  that  the 
loss  happened  by  one  of  the  perils  mentioned  in  the 
policy,  during  the  course  of  the  voyage,  and  by  the 
means  stated  in  the  declaration.  In  eaees  of  captorei  [  ^^3  1 
the  proceedings  in  foreign  courts  are  often  necessary. 
Their  effect  we  have  before  had  occasion  to  con«- 
Bider*.  *  Ante,  69; 

In  losses  happening  by  the  perils  of  the  seas, 
where  every  person  perishes, it  is  impossible  to  prove  'Green t. 
the  actnal  loss.    In  this  case  presumptive  evideieice  1 1^,  ^Nsicby 
W  sufficient  ^ ;  proof  that  (he  ship  departed,  and  that,  v.  Rsa^Fsik. 

in 
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Part  II.      in  the  ordinary  course  of  such  a  voyage,  she  would 
PoUcUsrf     have  arrived  long  since,  is  sufficient  to  raise  a  pre- 

^    ^  sumption  that  she  perished  at  sea. 

No  precise  time  is  fixed  as  evidence  of  a  loss^  and 

indeed  it  must,  in  every  case,  depend  on  the  particular 

circumstances :  but  by  the  practice  among  under- 

Vide  Park,  64.  writers  a  ship  is  considered  as  lost,  if  not  heard  of 

for  six  months  together,  on  a  voyage  within  any 
part  of  Europe ;  or  twelve  months,  if  bound  to  a 
greater  distance. 
Garron^.Gal-      Where  the  defendant  adjusted  an  account  of  an 

braith.Guildn.  -  1  1  1      i_  i*  t 

Sitting  aflerT.  average  loBS,    and  endorsed   the  poucy  thus,  viz. 

35  Geo.  3.        *<  Agreed  to  pay  44/.  6  s.  6d.  for  particular  average 

on  this  policy,  payable  in  one  month,''  and  the  under- 
writers afterwards  expressed  doubts  about  the  loss. 
Lord  Kenyon  held  that  it  was  incumbent  on  the  plain- 
tiff* to  prove  that.  fact. 

The  defendant  on  the  general  issue  may  avail  him- 
self of  any  circumstance  which  makes  the^  policy 
void,  as  fraud  or  misriepresentation,  want  of  interest, 
the  ship  not  being  sea-worthy,  deviation,  non-per- 
formance pf  warranties,  8cc.  Proof  of  fraud,  or  want 
[  224  ]  '  of  sea-worthiness,  lies  upon  the  defendant;  but  in 
cases  where  such  a  defence  is  expected,  it  will,  of 
course,  be  proper  for  the  plaintiff  to  be  prepared  with 
evidence  to  support  that  part  of  his  case. 

This  is  the  evidence  ordinarily  required,  to  support 
an  action  on  this  instrument.  The  profession  being 
already  in  possession  of  full  instructions  on  this  sub- 
ject, in  the  books  of.  Mr.  Justice  Park  and  Mr,  Ser- 
jeant Marshall,  it  is  quite  unnecessary  to  notice  in  this 
place  the  various  cases  which  may  arise. 

Of  the  Etndence  in  Actions  between  Vendors  and 
Vendees  of  Lands  or  Goods. 

Actionsiy         1*HE  evidence  in  an  action  founded  on  mi  execu- 
'"-  Vendor,       tory  contract  for  the  purchase  of  lancjbs  or  goods,  as 

far 
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far  as  it  is  aflfected  by  the  statute  of  frauds,  has  been    ch.  II.  1. 1. 
noticed  in  a  former  page ;  but  it  will  not  be  im*     Actions  fy 
proper  to  say  something  further  as  to  the  other  evi-       Vendor, 
denee  necessary  to  sustain  an  action  on  such  a  con- 
tract.    The  contract  being  established,  the  plairitiff        ' 
muat  show  Uiat  he  lias  done  every  thing  in  his  power 
to  carry  it  into  execution.    He  must,  in  cases  where 
he  was  thesdler  of  lands,  prove  that  he 'has  delivered 
an  abstract  of  his  title  to  the  defendant,  and  have 
the  title  deeds  ready  to  produce,  but  he  will  not  be 
called  on  to  prove  them  *.  He  must  then  pro  vie  either  '  Thompflon  v. 
that  he  has  prepared  and  tendered  a  conveyance,  ^^  *  ^P* 
properly  executed,  to  the  defendant,  and  offered  to 
deliver  it  to  him,  on  payment  of  the  purchase-money; 
or  else  that  he  has  t^idered  a  draft  of  a  conveyance, 
and  that  the  defendant  has  absolutely  refused  to  go     [  225  ] 
on  with  his  contract,  and  discharged  the  plaintiff 
from  proceeding  in  it^.    In  the  case  of  goods  which  'Goodisonv. 
are  themselves  the  subject  of  delivery,  and  where  by  r^  761 
the  terms  of  the  contract  they  were  to  be  delivered 
by  the  plaintiff,  it  must  be  proved  that  they  were 
taken  to  the  place  of  delivery  at  the  appointed  time,    . 
or  else  that  the  plaintiff  being  ready,  and  offering  to 
deliver  them,  the  defendant  precluded  the  necessity 
of  a  formal  tender  by  a  refusal  beforehand  to  com- 
plete his  contract'.  If  they  were  to  be  fetched  away  >Glazebrook9. 
by  the  defendant,  it  must  be  shown  that  the  plaintiff  ^,S^^»^^ 

.  ,  1  ,.  11  V       .         ,        8T.  Rep.  366. 

was  ready  to  have  delivered  them  at  the  time,  but  jonn  9.  B«fc- 
that  the  defendant  did  not  come  or  send  for  them.  •  ^S»  ^"S'* 

The  .defendant  may  avoid  the  contract  by  showing 
that  the  plaintiff  was  not  able  to  fulfil  it  on  his  part,     r  -^ 

or  was  guilty  of  fraud  in  the  making  of  it.    If  the  de-  *  Gibson  v. 
fendant  prove  that  the  plaintiff  has  not  a  title,  it  is  a  ^^^llSr^^" 
sufficient  answer  to  the  action;  and,  in  one  case^,  Mich. T.  36  ^ 
where?  two  different  lots  had  been  sold  at  an  auction,  p^^l^v**^'  ' 
which  thie  purchaser  bought  for  their  contiguity  to  Griffiths, 

each  iE»p.Cas. 
150,  S.  P. 
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Pari  II.      each  other,  and  the  vendor  had  not  a  good  tide  to 

-^^^^     one  of  them,  Lord  Kenyan  held  this  faot  aa  sufficient 

''      reason  for  his  rescinding  his  contract  as  to  both; 

and  whether  the  objection  to  the  title  be,  that  sach 

title  IB  insufficient  at  law,  or  that  there  are  equitable 

dainiB  whrch  would  prevent  the  vendee  from  nfialy 

holding  ihe  purchased  premises,  it  is  eqoafiy  an 

lumw^  to  the  action  of  the  vendor,  or  tbe  foaadatba 

of  iotie  at  the  suit  of  the  purchaser ;  for  the  iixtentioB 

t>f  the  ooiitract  being,  that  the  purchaser  should  have 

a  good  title  to  the  premises  purchased^  neither  a 

ooutt  of  law  nor  of  equity  will  compel  liim  to  take 

^emises'which  may  be  immediately  takeniroia  hiu^ 

or  bufrtlieBed  with  a  charge  which  b&  did  oot^ontafli^ 

>  Alpass  V.      plate  or  provide  against.    In  one  case  S  die  Oeuii 

WfitUnik  8  T.  ^  King^i  BencSi  said,  that  a  court  of  law  cmkL^HOt 
Rep.  510.         ^  _        o .        ^  >!,.,,  , 

take  wottoe  of  an  equitable  titles  but  m  subsequcHt 
•tBoittt.  4(^iases%  where  A^  point  came  <Kf«ctiy  before  the 
^^^^'  p^  f^jM,  it  WHS  holden  that  an  etfintaUe  c^bjjedion  lo 


181.  khe  titte  wus  ^quaUy  strong  with  one  founded  on  a 

^[^^y  ^-     legal  defect.    M  general  the  litl^ougH  to  be  oooi- 

5Taimt. 624.  ^tote  M  tfve  tkn»  ^  which  it  was  etipriated  to  b^ 

*  Thomson  9.    ttiade,  but  in  one  cme  ^  where  the  defcovdant  ^ibB^utely 

CmTi^^^    t<*«»d  to  ^woeive  wiy  abiBtract,  Lord  J(C«»yon  bald  it 

"'  He  b^Mffioient  for  the  plaintiff  to  show  a  tide  at  the 

thtte  of  <the>tri(id,^dugk  in  feet  it  was  tM  eon^iete 

Wbeh^heisetfimenoedliiB  action.  The  <emptoy meat  of 

AJtorsniv*     ^pdfers  by  the  •seler'^,  whereby  the  price  was  wassed 

^^^*^*     upcftithe  ^otdfdi  bidde^  there  lieing  betonrpeteoa 

^*  wfaOMaQy  bid,  baa  been  held  to  faraish  «i  idefance 

[  236  ]     M  lA  acti<iti  for  noi  icoaqpleting  the   contract 

Bbt  in  the  Court  of  'Cknmoefy  ^ImA  Akt^l^mbm 

«Bkimwea«.   Aia^ber  of  the  Itolls>  hehl  <  ifaafe  Ae  ohKaiMHtaoae 

A^V^^      .of  u  >p««6n  'bekig  eti^yed  to  bay  jm  the  iettata,  if 

^^^  die  tiMdkigs  did  net  amount  to  «  wrtakt  mmn, 

'  "Shd  bid^g  atn^rdingiy^  ^  a  ^aale  ,w4iick  -mtb 

J  attended 
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attended  by  seteral  real  and  bon&  Jtde  bidden^  was    c^,  n,  ^  i, 
not  sufficient  to  enable  the  highest  bidder  to  aroid      Action  ly 
his  contract.  Vendee. 

When  the  action  is  brought  by  a  purc/utser,  he  muat  """^  ' . 

fthow^iat  he  Was  ready  to  iiave  accepted  the  thin]^ 
pnttkaned  at  the  appointed  time,  and  to  hare  paid 
the  filtipiilated  pWcd ;  to  prore  whidh,  he  musrt;  in 
geMtal  giv^  evidetiee  that  he  tendered  the  knon^y, 
.ahd  in  the  case  of  a  s&le  of  lands,  -a  conveyance,  or 
draft  of  one,  a:nd  det&Anded  the  execution  of  die  6an« 
▼eyan6e,  or  delivery  of  the  goods  ^,  or,  if  they  were  to  i  Morton  «. 
be  taken  to  a  ftertaiti  place  by  the  seller,  that  he  was  ^b,  7  T. 
at  the  Appointed  place  ready  to  receire  thetn,  and  ^^'    ^' 
prepared  wilh  his  mon^y  to  have  paid  for  Ihem  on 
deliveiy^.  Butwhdre  the  seller  has  refused  to  deliver  "Rawsont^. 
the  goods,  the  very  feet  of  fte  buyet  demanding  them,  i^EastJaoa. 
will  be  evidenceof  his  being  prepared  with  the  money  '•  •  wilkes  v. 
And  in  the  case  of  a  sale  of  lands,  where  a  deposit  Atkinson, 
has  been  p<iid,  and  the  seller  reftaes  to  dfeliver  an  ab^  *  ^^^^*"^*  ***• 
stracty  or  delivers  one  which  shows  he  cannot  make 
a  good  4itle>  it  m  not  necessaty  for  the  puFehamr  to 
pi^pare  a  conveyance  ;  but  in  case  he  has  done  ho 
act  to  idBfm  Ae  contract,  he  may  immediately  bring 
ak  attldn  fbt  inbhqy  had  und  received  aguitist  the  > 
Imetioiieer  for  4he  money  deposited  ^«    If,  hoWbver,  *  Seward  v, 
he  kas  taieti  possedsioh  of  the  pi^tnke^,  or  ttriide  J^^^^   ^ 
Iny  alteftition  in  then  so  as  t6  alter  the  cotidiiion  of 
Ih6  adler,  he  cannot  ttiaintain  this  actioti,  but  must 
htti^  a  epecial  sactioa  on  the  contract  ^^  *  Hunt  e.  Silk, 

Cottttiacts  fot  the  sale  of  goods  are  geti^rally  made  ^  ^^'»449- 
oa  libe  expectatioa  oiT «  rise  or  &dl  in  iihe  j>rice  oi 

ftiMMilitog  eohiaL^ity^^ftid  the  pfetMn  "whose  «^m^ 

klaioa  has  £uled,  ireqaently  Ibrei^s  his  oontracL    tn 

tf^eft^  40ftflei9,  Hi^feliMr^  it  will  id6o  he  trnfrntsttit  to 
proVe  ^^e  diSerence  olF  price  at  the  times  of  the 
making  and  of  the  breach  of  the  contractj  in  ovder  t^ 

ascertain 


240 

I 

Part  II. 

Action  by 
Vendee. 


[  227  ] 

Peeram  v. 
Palmer,  Gilb. 
L.  £.  194. 


[  228  ] 
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ascertain  the  damages  which  ihe  plaintiff  ha3  sus- 
tained (d). 

The  case  of  Peeram  v.  Palmer ^  reported  at  length 
in  Gilb*  L.  E.  194,  and  not  noticed^  as  far  as  I  can 
find,  in  any  other  book,  contains  an  important  de« 
cision  as  to  the  effect  of  a  dispensation  by  one  party 
with  an  exact  performance  by  the  other,  in  contniela 
of  this  nature.  The  plaintiff  bought  of  the  defendant 
100  quarters  of  barley,  to  be  delivered  to  the  |dain- 
tiff  at  Hoddesdan,  between  harvest  and  Candlemas,  at 
the  rate  of  16  s.  per  quarter,  to  be  paid  at  the  times 
of  delivery,  according  to  the  quantity  delivered  at 
each  time.  The  defendant,  on  the  day  but  one  be* 
fore  Ca.ndlema8,  delivered  to  the  plaintiff's  use,  at 
the  place  appointed,  a  quantity  of  barley,  which  was 
sent  for  twenty  quarters,  but  when  the  same  was  mea« 

• 

(d)  It  must  here  be  recollected,  that  I  have,  taken  the  cases  of 
an  agreement  where  the  purchase  is  to  be  completed,  and  die 
money  paid  at  the  same  time;  and  therefore,  before  thu  is  applied 
to  any  particular  case,  it  must  be  well  considered,  whether,  by 
the  tenns  of  the  contract,  the  act  of  one  party  b  a  conditioD  pre- 
cedent to « the  act  of  the  other,  or  whether  they  are  indepcoaent^ 
**  Whether  one  promise  be  the  consideration  of  anpt&er,  or  whe- 
ther the  perfamutnee,  and  not  the  mere  promise,  be  the  conside- 
ration, must  (n  was  observed  by  Mr.  J.  Lamtncep  in  Olawe^trnk 
T.  Woodrow,  8  T.  Rep.  373,)  be  eathered  from  and  depend  eatiiely 
upon  the  words  and  nature  of  the  agreement;''  but,  (as  was  ob- 
served by  Mr.  J.  Le  Blanc  in  the  same  case,)  ^  No  penon  shall  call 
upon  another  to  pexfona  his  part  of  a  contract  until  he  himself 
has  nerfbrmed  all  that  he  has  stipulated  to  do  as  the  cdnsideriitioQ 
of  the  other's  p^tnnise.  This  applies  to  every  case  of.  a  «ak  of 
property,  where  one  engages  to  convey  an  a  certain  de^,  and  this 
other  to  pay  at  the  tame  time;  and  this  whether  the  one  be  stated 
in  terms  to  be  in  consideration  of  the  other  or  not.  In  nehhet 
case  will  the  court  compel  one  partv  to  perform  his  oart  until  the 
other  has  done,  or  has  ottered  to  do  his  own." .  For  tne  many  nios 
distinctions  wMch  have  been  taken  in  these  cases,  see  Wimamit 
&nmderf,  320,  note(4,)  where  all  the  cases  as  to  this  point  an  col- 
lected, except  those  before  mentioned  of  Glaxehrook  v.  WoodbxmL 
and  Rmmn  v.  Jchnmmy  1  East,  203,  which  have  been  determinea 
since  the  publication  of  that  note.  In  the  last  case  the  cooit  said, 
that  when  the  seller  absolutely  refused  to  deliver  the  goods  sold, 
there  was  no  necessity  for  the  purchaser  to  make  a  formal  tender 
of  tbe  money.  .  , 

Siued^ 
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sivedi  it  was  found  to  be  but  nineteen  quarters  and  a  Ch.  II.  s.  i. 

half.    The  barley  bemg  short  of  measure,  the  plain-  ^^'^  hf  . 
tiff  paid  to  the  defenduit's  servant  loL  and  no  more,  ' 


though  he  had.  enough  by  him  in  the  house  to  have 
paid  for  the  whole   lOO  quarters,  and  before  he 
brought  the  action  he  paid  the  other  6/.  to   the 
defeiwlant.    The  case,  having  been  reserved  for  the  . 
opnuon  of  Lord  C.  J.  Parker,  appears  to  have  been 
aigued  at  considerable  length,  and  the  principal  point  . 
which  was  made  in  argument  was,  that  these  were 
mutiml  and  independent  promises.    On  this  point, 
however,  no  opinion  appears  to  have  been  given ;  .. 
but  the  Chief  Justice  held^  that   the .  defendant, 
having  delivered  nineteen  quarters  and  a  half  with- 
out ready  money,  had  dispensed  with  tlie  condition 
as  to  tluit  quantity,  though  he  might  have  chosen 
iriiether  he  would  have  delivered  it  until  he  was 
paid,  and  then  there  was  no  reason  but  that  he  should 
not  go  on  with  the  delivery  of  the  residue  according 
to  his  contract.    But  where,  in  an  action  for  the  not  Payne  v. 
deiivecing  of  wood,  it  appeared  that  the  wood  had  f 'o^b.  437. 
been  sold  to  be  paid  for  on  delivery  by  a  bill  at  two 
months;  and  that  the  defendant  had  permitted  the  , 
plaintiff  to  carry  part  away  without  receiving  any 
biU ;   Lord  EU&^barough  h(dd,  that  this  was  only  a 
diqi^ensation  pro  tmio,  and  that  the  vendor  was  at 
any  time  entitled  to  stand  on  his  rights  as  they  were 
originally  established  by  the  <sontraot  of  sale. 

Action  on  a  Warranty, 

In  an  action  on  a  warranty,  the  plaintiff  mi^st  OnaWammty. 
prove  the  sale  and  warranty.    In  general  any  repre- 
sentation made  by  the  defendant  of  the  state  of  the 
thing  sold,  at  the  time  of  the  sale^  will  amount  in  •     . 
law  to  a  warranty ;  but  where  the  defendant  refers      [  ^%g  ] 
to  any  document,  or  to  bis  belief  only,  in  such  case 

R  no 
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Partir.       no  action  is  matntainftbte^  without,  proof  that'  he 

Action  6y      knew  he  was  representing  a  falsehood.    Thus,  where 

^  a  man  sold  a  horse,  which  he  stated  to  be  of  a  oci> 

tain,  age,  accoxding  toi  a  pedigree  deliiDevfld  to  him  ' 

when  he'  purchased  tUe  horse,  and!showedJthe  pedi^ 

^  Dunlop  V.      gree  to  the  buyer  '^  Lord  Kenytm  held;  diatiuo. action 

Peake*sN  P    c<>^  ^  maintained  againsii  bimi  without  :pnm]ig 

Cas.  123.         that  he  knew  the  pedigree  to^be  false:  and  in. like 

manner,  a  representatton  that  a.  picture  ia- the. pro- 
duction of  an  ancient  master,  long>  since  deoeased, 
does  not  bihd'die  party  to  a  wamnty  that  it  is  st> ; 
but  is  only  a  representation  of  th?  ftM)ti  aoooiding  to 
the  best  of  his  belief  (  and^  tb«)refbre  noaotioncsin 
be  maintained^  unlfes^'it  be  proved- that  the  defendant 
in  this  case  also  knew,  or  had^reason  tobeliSYe^thSti 
9  Jewdwine  v.    he-  WSB  representing  a  falsehood''^    bi>  tfiese  •  cases 
Sitd^^^'t^*     tbei«  was  no  bmacb  of  tibat  good-  ftiidi  whieb  die 
WestiD. after    law- expeots^^ in  all' conttaictiS'betweeti'manaDdman:: 
MsTl^^Cui  ^^^  where  a  person  knowing'  o(^  deftcts  in  a  dbip, 
573.S.C.         which'  it  WES'  impossible  rfor  *  the  buyer  to  discov«r> 

did  notv  diiioldse'  them  to  hi^  at  tile  time  of  sale, 
M^lemsh  9.  ]^f^  JSbiyon^held  that  bo  was  lliible^  to  w  action  S  at 
Peake'i  6as.  *<>&  ^  warranty 'that' the-ship  was^  ftee  ftom  all  lirtent* 
'^^5«  .  and^  concealed  dlsfScts,  although^  by  the  expres8> 

terms'  of"  the  contract,  tW  buyer^  Was'  to  takfe  her 
«^lehole  wiOr  all'fa»lto.  In'  subsequent*  cases  ^,  hfowevei^ 
3'Canipb!'i54.  ^^  decision'  has  been  overruled,  andii  has-  been* 
Pickenng  holden,  that  tfa^  seller  is  not  answerable  uidess  be 
lilwMLTlQ*    ^^  taken  some  means  to  conceal  the  defects. 

[  230  ]  When  the  unsoundness  is  proved,  it  is  proper  to 
^H^^ik  sbow  an  application  to  the  vendor  to  take  back  the 
3Gtoipb.5o6.  thihg  sold,  and  return  the*  mon^,  otherwise  the 

plfaintiflrwill  not  be:  entitled  to  recover  for  ihe  keep ' ; 
^^Q^  btot  this  is  not  necessary  to  maintain  the  action,  for 
aGampb.8a.  the  btayer  may  affiha  the  contiract/  and  sue  for 
*Fild€r«.         chmages  occasioned '  by  the  breach  of  it,  so  that 

1  H^BuIck.  17   ^^^^  the  buyer  of  an  unsound  Horse  kept  him ^  and 

endeavoured 
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endeavoured  to  sell  htm^  it  wcis  held  thkt  the  action  Ch.  II.  s.  i. 

on  the  warranty  waB  still  maintainable.  Action  by' 

If  the  buyer  had  the  libferty  of  returning  the  thing  . 


bough t»  in  caite  he  disliked  it^  within  a  certain  time/  Towers 
and  did  so  accordinglly ;  or  if  the  d^fbridant,  on  the'  «^-  Barret, 
horse  being  discovered  to  be  onsonnd,  consented  to  ^    *    ^^' 
aece^it  him  back,  and  he  was  Tetumed ;  the  proof  of 
tiidse  ciitmmstloKies  gives  the  plaintHT  a  right  to  re^ 
cover  back  the  whole  money,  as'  money'  had  and  re* 
ceivc^*  to  hlA  use.    But  tiie  mere  citcumsiance  df the'  Payne  t». 
vendor,  who  had  sold  a  horse  afi  a  soundone,  saying,  ^^^  ^^ 
in  a  subsequent  conversation  with  the  buyer,  that  if 
the  horse  were  unsound  he  would  take  it  again  and 
return  the  money,  (he  tit  the  same  time  insisting  that 
the  horse  was  sound,) 'win  not  enable  the  buyer  to 
recover  in  an  action  for  money  had' and  received, 
because  the  origmal'  contract  still  remains  open, 
and  the  breach  of  that  contract  the  only  caxise  of 
action. 

V 

Of  tin  Bmdente  in  AuUm  Mhtfian  tte  Vend&i^  ofH 
Vaiiii  of  Stbck,  or  by  the  Lender  against  the 
BorMwertkereof 

The  great  quantity  of  property  wKich  is  invested  Vendor  of 
in  the  public  funds- has  of  late  years  given  rise  to  a 
species  of  action  unknown  in  earlier  times,  viz,  that 
on  a  contract  either  to  transfer  or  to  replace  stock  at 
some  future  day;  and  as  these  contracts  are  most 
commonly  reduced  into  writing  they  will  properly 
form  a  part  of  this  sectioii. 

Whien  ati  action  is  brought  by  the  seller  against     [  231  ] 
the  purchaser  for  not  accepting  stock,  the  first'fact  to  Vide  stat. 
be  proved  is,  that  the  plaintiff  was  actually  possessed  1    ^'  ^'  ^' 
of  8t?o«k  to  the  am<mnt  for  whieh  he  contracted  (e). 

He 

(«)'tiiiii'fact,  and  all  others  which  have  referchce*  to  the  b'Oolcfe 
of  the  Bank,  must  be  proved'  by  ^xamiAed  copiet  from  the  Bakfk 

jt  2  books 


Stock! 
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Part  ri. 

Vendor  cf 
Slock. 


*  Bordenave 
•0,  Gi>egory, 
5  East,  107. 
Heckschec 
V.  Gregory, 
4E«rt,6o7. 

*  Bordenave 
V.  Gregory, 
nbi  sup. 


t  «3«  ] 


Vide  Calconel 
V.  Briggs,  Salk. 
113,  and  the 
above  cases. 


Vide  Wilkes 
V.  Atkinson, 
ante,  339. 

7  Geo.  a, 
c.  7,  8. 
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He  ndust  then  prove  the  contract,  and  next;  either 
that  he  made  an  actual  transfer  of  the  stock,  or  ette. 
that  he  attended  at  tiie  Bank  for  the  purpose;  of 
transferring  it,  till  the  books  shut,  on  the  day  where- 
on it  was  to  be  transferredr  In  the  latter  case  he 
must  also  prove,  that  he  afterwards  sold  and  actuafly. 
transferred  the  stock  to  some  third  persra,  which 
should  be  done  as  soon  as  possible  '•  In  a  late  case  \ 
which  arose  on  this  subject,  the  judges  of  the  Goort 
of  King's  Bench  expressed  concddeiuble  doubt,  whe- 
ther the  transfer  to  the  third  person  riiould  not  be 
made  at  the  next  transfer  day  after  the  contract  was. 
broken;  but  the  majority  of  the  court  inclined  to 
think  that  it  was  sufficient  if  made  within  a  reiMM>n- 
able  distapce  of  time  afterwards,  and  that  in  case 
the  stock  had  borne  a  higher  price  in  the  intermediate 
time,  the  defendant  should  have  the  benefit  of  that, 
circumstance  by  making  that  higher  price  the  mea- 
sure of  the  damages. 

In  case  the  action  is  brought  by  the  purchaser,  he 
also  must^  prove  that  the  seller  was  possessed  of  die 
stock  at  the  time  of  the  contract ;  that  he  tendered 
the  money  and  requested  a  transfer,  whic&  the  other 
refused ;  or  that  he  attended  at  the  Bank,  to  accept 
the  transfer,  and  was  prepared  with  money  to  pay  for 
it,  which  could  be  inferred  from  a  demand  and  refusal  ^ 
and  lastly,  that  he  actually  bought  and  duly  ac- 
cepted the  same  quantity  of  stock  of  another  person 
at  a  greater  price. 

In  the  second  kind  of  action,  viz.  that  for  not 
replacing  stock,  the  plaintiflf  must  first  prove  that 
being  possessed  of  the  stock  in  question,  he  sold  it 
out  at  the  time  mentioned  in  the  declaration,  and 

» 

books  (vide  ante,  89,  and  Monk  v.  Cobnet,  a  £sp.  665,) 'feo  oUtfin 
which  a  tubpttna  duces  tecum  should  be  served  on  one  of  the  deiks 
at  the  office  where  the  books  are  kept,  and  application  made  ta  the 
Bank  solicitor,  who  will  represent  to  the  Bank  the  propriety  of  the 
dietk's  attending  with  a  copy  from  the  book. 

advanced 
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adjfiBced  the  produce  to  the  defendant,  on  bis  pro^-  Ch.  II.  s.  4. 

ause  to  xeplacC'  it«    He  itiust  then  proTe,  by  some  Vendor  tf 

p^non  oonyeraant  with  the  funds^  the  current  price  ^*^^' 


of  ^loch  at  the  day  on  which  it  ought  to  have  been 

replaced;  and  if  it: has  riaen  since  that  time,  and 

there  has  been  no  o&r  on  the  part  of  the  defendant 

ts  replace  it,  he  should  also,  prove  the  price  it  has 

since,  borne;  for,  as  the  contract  was  specifically  to 

repbMe  the  stock,  and  the  plaintifi*  might,  in  case  the 

coQtcact  had  not  been  broken,  have  sold  out  the 

stock  at  any  .time  afterwards,  he  is,  according  to  one 

ca8e%  entitled  to  receive  in  damages  the  highest  'SheDherd 

pnce  at  which  he  might  have  sold  it,  had  the  de-  ^'i  /^^^ 

fendant  performed  his  ccMitract.     But  in  another 

case  %  where  it  appeared  from  the  plaintiff's  letters,*  *  M< Arthur  v. 

that  he  wanted  a  repayment  in  money  and  not  in  ^^  Seaforth, 
.11  .1   11    I      ^  i7^    1  1      a  Taunt.  257. 

stock,  the  court  held  that  he  could  only  recover  the- 

price  at  the  day  when  it  ought  to  be  replaced,  or  at 

the  day  of  trial  (at  his  option)  without  considering 

whether  any  higher  price  might  have  been  obtained 

at  any  intermediate  day.  / 


SECTION  11. 

Ofikt  Evidence  an  parol  and  ingdied  Pnmises.  [  ^33  ] 

Thc  several  instances  which  have  been  noticed  GoodttMtmd 
were  cases  of  actual  and  express  promises ;  but  the  ^^^^^^>  ^- 
&r  greater  number  of  actions  of  assunq^sii  are 
founded  on  promises  inched  by^^peration  of  law* 
This  implication  may  arise  either  from  the  common 
and  universal  practice  of  mankind,  or  the  usage  of 
particular  trades.  If  I  order  goods  of  a  man,  or 
employ  him  to  do  work,  and  no  mention  is  made  of 
the  sum  which  is  to  be  paid,  the  law  implies  a  pro- 
mise to  pay  the  value  of  the  goods,  or  as  much  as  be 
deiervas  for  the  work:  and  in  an  action  for  it,  the 
plaintiff  ntoat  pit)ve  the  delivery  of  the  goods,  or 
.  ^  R  3  performance 
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Partll.  performance   of  the  woA^  and  the   usual  .prices 

Quantum  eharged  for  them;  but  it  must  appear  that  these 

-  usual  prices  are  also  a  reasonable  compensation  for 


the  trouble  which  the  plaintiff  has  had^  and  tkcfefore 
1  Upsdelv.Stu-  the  charges  of  5/.  per  cent,  by  a  surveyor ';  or  7^/. 
C^  ^^^^'^  P^^  ^^^^^*  ^'^^  auctioneer^  on  a  large  building  or 
*  Maltby  v  ^^^>  though  proTod  to  be  usualfhave  not  been  allowed. 
Christie,  It  will  be  proper  here  to  observe,  that  the  question 

1^^'S**'^^?'  of  value  can  jriever  arise  where  a  certain  sum  is 

8ea  vid«  post,  1        .    1 

[348,]  note,     agreed  upon,  unless  it  be  apparent  that  a  gronsnaud 

has  been  committed,  as  was  the  case  where  a  man 
agreed  to  give  a  farthing  a  nail  for  a  horse,  doubling 

'Vide  1  Vent,  it  each  time',  which  would  have  amounted  to  an 

267.  Bui.  N.P.  .  i*  J        I.  ^1. 

1^^  immense  sum  of  money,  and  such  aa  no  man,  who 

could  have  calculated  the  amount,  would  have  i^eed 

to  give.    But  where  a  certain  sum  of  mon^  haa 

been  agreed  to  be  given  for  any  work  of  arti(a  pckr* 

trait  for  instance)  whidi  is  not  properly  executed, 

« Grimaldi       ^  defendant  should  return  it,  and  will  not  be^r- 

White,  4  £sp.  mitted  to  retain  ii,  and  enter  into  tlie  comparative 

€88.95.  valued. 

[  ^34  ]  In  order  to  show  a  .delivery  x>f  goods,  the  .plain- 
Delhery  to  a  tiff  must  either  prove  that  they  :were  delivered  at  the 
aher  Agent,     defendant's. house,  or  to  some  person  authorized  by 

him  to  receive  them;  as  if  he  name  a  particular 

oarrier,  or  jdesioe  Jthem  to  be  sent  by  land  4;airiage, 

and  iliere  is  hut  x)ne  carrier  .tOithe  place  whcredie 

resides;  the  delivery  4o  the  carrier  is  a  oon^Iete 

delivery  to  the  purchaser,  and  he  as  AnsweraUe  for 

«  Vealev.         them  whetiier  they  ever  arrive  or  not  ^.    Fcorm  thtae 

Cowp!  294.      case?. it  wo«dd  seem, 4hat  unless  the  .purchaser {xfiot 

Bui.  N .  P.  3$.  out  a  particular  mode  of  conveyance,  the  aeHer  sends 

^wT  lb.       ^^™  ^^  ^^^  ^^^^  ^^>  ^^'  ^^  before  he  can  charge 

the  purchaser  with  Ae  vdue  of  them,  he  must  prove 
<  Dutton  9.  i^ot  only  the  delivery  of  them  to  the  carrier,  jbut  also 
Solohionson,     call  some  servant  of  the  carrier  to  prove  that  iie 

t\  yig^B  j(#  Pill  * 

^3.  '        /    delivered  them  to  the  defendant.  But  in  a  late  case^; 

the 


PAIIOL  COKTAACTS.  9^y 

ihe  Court  0f  Common  l^leas  held,  tbalt  ilelivery  of    Ch.  II.9.2. 
the  goods  by  the  f  enddr  to  a  carrier^  not  named    Omtraei  ^ 
by  the  ^ndee  to  be  taken  to  him,  was  a 'delivery  to    ^i^'^^^lf^* 
the  Tendee,  and  he  was  chargeable.    Lord  Ahanleffy  ■ 
deliTering  the  o{)inion  of  the  court,  said,  *^  it  ap- 
peared to  him  to  be  a  proposition  as  well  settled  as 
any  in  the  law,  that  if  a  tradesman  order  goods  to 
be  sent  by  a  carrier,  though  he  does  not  name  any 
particular  carrier,  die  moment  the  goods  are  de- 
-Ih^ered  to  the  carrier,  it  operates  as  a  deflivery  toithe 
purchaser ;  the  whole  property  immediately  vests  ki 
hmi ;  he  alone  .can  bring  an  acition  for  any  injury 
•done  to  th^  goods;  sind  if  any  accident  happen  to 
4iie  goods,  it  is  at  his  rifi/k.''    The  same  doctrine  is 
-kad  down  in  a  former  case  at  Nid  Priu$^\  we  may  'Vide 3 P.Will, 
ilierefore  consider  'it  to  be  now  settled,  that  by  a  kIa' TMer^- 
general  order  to  •  send  the  goods  by  a  carrier,  the  dith,  a  Camp, 
▼endee  adopts  as  Ins  agent  any  carrier  who  may  be  ^39- 
iippointed  by  the  yerAotiJ).  S^aN.^J: 

Proof  of  the  delivery  of  meat,  or  other  ^ings  119. 
commonly  used  in  a  femiy,  'at  a  man^s  house,  is 
"prima  ffide  cridence  that  he  ordered  tbem  on  credit, 
tmd  ihe  law  implies  a  promise  to  pay  the  value; 
%hich  being  proved,  the  plaintiff  is  eMitled  to  a 
verdfiet  for  «o  umch.    If  it  be  proved  that  the  de- 
fendant's wife,  or  his  servant,  ordered  them,  the  case  *  ManbytD. 
is  Carried  a  step  further,  atad  the  piresumption  -m  ^*  Q^ff  ' 
stronger,  tiiat  "fliey  had  bis  aiithority  ao  to  <lo  ^\  and  L.  £.  183. 

(/)  la  jM&mm^.  EadffOnj  5  Price,  650^  tihe  Court  of  £zch6- 
quer  held,  that  an  order  by  the  defendant  to  ^end  floods  to  a  • 
certain  quay,  to  be  left  there  till  called  for,  without  snowing  an 
aceeptanee  ef  tiM|;oods  by  the  vendee  after  their  arrival  at  the 

auay,  did  not  support  an  notion  for  goods  sold  and  delivered,  whdre 
lie  goods  had  been  delivered  at  another  quay  for  the  purpose  of 
being  fbnvarded  \pj  a  vess^  pinsing  between  the  twt>,  although 
diejr  had  afterwards  arrived  at  the  qoav  named  by  the  vendee^      1 
ana  Garrow,  B.  observed,  that ''  if  Ix>ru  Alvanlev  could  be  6up-      '  * 

p09ed  to  have  determined  that  a  delivery  ^enenraliy  to  a  commbn 
mrieiv  woiild  have  been  sufident  to  sustain  the  action^  he  should 
dissent  from  that  opinion." 

K  4  if 


:a48 

Pwt.II. 

■  ContraUbg 

OfC» 

[  ass  ] 

>  Vide  Stub- 
bing V.  HeintZy 
PedLe's  Cas. 

47- 


■Hok«.Brieo, 
4M.&S.  359. 


«  Vide  Stub, 
bing  V.  Heiptz. 
PeidLe's 

47- 


^Bentley 

V.   Gliffilly 

5  Taunt.  356. 

*  Etberington 
V.  Pamit, 
1  Salk.  U6. 


[^36] 
*  Boulton 
o.  Prentice, 
3  Stra.  1314. 
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if  it  be  also  proved,  that  he  has  been  aecostomed  to 
pay  for  goods  so  ordered^  it  is  conclQsive  agmnst 
hinii  and  nothing  short  of  payment  to  the  creditor 
will  discharge  him  from,  the  action '.  But  the  two 
first  cases,  resting  only  on  presumption,  may  be  de- 
stroyed by  eridencey  which  shows  that  the  defendant 
never  entrusted  his  wife  or  servant  to  buy  on  credit, 
and  that  it  was  known  to  the  plaintiff;  for  if  the 
defendant  prove  that  he  gave  them  money  to  pay 
for  the  articles  as  they  bought  them,  or  that  diuing  a 
temporary  absence^  he  made  an  allowance  ta  the  wife 
for  the  supply  of  necessaries  for  herself  and  fannly  *, 
and  that  tiie  plaintiff  knew  of  or  was  acquainted  with 
the  fact,  or  that  his  usual  custom  was  to  pay  the 
plaintiff  weekly ',  this  shows  that  he  never  did-  au« 
thorize  them  to  contract  for  him,  and  he  is  not  boond 
by  their  contract.  The  case  of  clothes  furnished  to 
a  married  woman  is  similar  in  its  nature,  if  suitable 
to  the  husband's  station  in  Ufe,  the  presumption  is 
that  he  authorized  )iis  wife  to  buy  them ;  but  if  it 
should  appear  that  he  gave  her  money  to  pay  for 
them,  or  desired  thp  plaintiff,  or  his  servant,  not  to 
trust  her,  or  if  from  other  circumstances  it  appeals 
that  the  tradesmen  gave  credit  to  the  wife  and  not 
to  the  husband  ^,  the  husband  virill  not  be  liable  ^. 

In  cases  where  the  husband  and  wife  are  parted* 
the  law  proceeds  on  a  different  principle:  it  does 
not  there  look  to  the  totV/,  but  to  the  duty  of  the 
husband :  if  he  turn  his  wife  out  of  his  house,  or 
behave  sq  cruelly  to  her,  that  she  cannot  with  safety 
remain  in  it,  he  is  liable  for  articles  of  provision  and 
dress,  suitable  to  hi^  station,  furnished  to  her  by  a 
third  person,  though  against  his  express  direction ; 
for  the  law  will  not  permit  her  to  starve :  and  proof 
/>f  the  articles  having  been  delivered,  and  that  jthe 
defendant  is  her  husband,  is  sufficient  for  the  plainr 
tiff  to  charge  him  ^.    To  discharge  himself  from  the 

action. 
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.  Rclioiiy  it  tf  iBcnmbent  on  tbe  husband  to  prove  that  ch.  II.  •.  3. 
the  wife  has  forfeited  her  claim  to  his  protection,  by  CorUract  by 
linng  in  a  state  of  adultery  a|  the  time  the  goods    ^£^^i/^> 

were  fiimished,  (for  the  mere  circumstance  of  her  ' 

having  formerly  committed  adultery  will  not  be  a 

defence,  if  the  husband  afterwards  received  her  back, 

and  .tamed  her  out  a  second  time ' ;)  or  that  she  left  >  Hanis  r. 

his  house  against  his  consent,  and  without  reason-  ^^"^'  ^  ^^* 

able  cause*;  or  refuses  to  return;  and  in  the  latter  ,  Maawariuc 

case  it  should  also  be  proved,  that  either  a  general  v.  Sands, 

notice  was  published  by  the  husband  to  all  persons  ^  ^^"^  ^^* 

not  to  trust  his  wife,  or  a  particular  notice  given  to 

the  pkintiff  ^  '  Vide  1  Ld. 

If  the  husband  and  wife  are  parted  by  mutual  ^y°^*444- 
consent,  and  she  has  a  separate  maintenance  allowed 
by  him,  he  will  not  be  liable  even  for  necessaries 
found  her ;  and  the  general  and  public  notoriety  of 
their  being  so  parted  is  sufficient,  without  proof  of 
.  particular  notice  to  the  plaintiffs.  <  Todd  v. 

In  the  case  of  persons  of  an  inferior  station  in  ^5^^'^^^! 
life,  tile  earnings  of  the  wife  have  been  held  equiva-  n.'p.  135. 
lent  to  an  allowance  by  the  husband  ^ :  but  where  the  *  Warr  v. 
wife  of  a  gentleman  of  rank  and  fortune  was  parted  saU^  1 18 
firpm  him  without  any  allowance  by  him,  though  she  N.  P.  135. 
had  a  pension  of  300/.  a  year,  during  the  pleasure 
of  the  crown,  the  husband  was  held  liable  to  her     [  ^37  ] 
contract  for  necessaries  •(£).  •  Thompson 

V.  Harvey, 
4  Burr.  9177. 


Actum  for  Mmey  paid  to  the  Defendant's  Usey 
for  Money  lent;  and  on  an  Account  stated. 

To  support  the  action  for  money  paid  to  the  de-    Money  paid, 
fendant's  use,  the  plaintiff  must  prove  either  that  he 
has  paid  such  money  at  the  request  of  the  defendant, 

(g)  Tile  numerout  cases  which  have  arisen  on  this  subject  are 
coUected  together  in  Mr.  Nairn's  edition  of  Strange^  I214,  note  (1.) 

or 
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PartH;  or-else  that  lie  has  been  compelled  to  pay  it.  In  cons^- 

Momeypaid,  queiicd  of  his  nriscondtict^  or  of  an  engageitient 

-  which  the  plaintiff  had  entered  into  on*  his  behalf, 

L^wis  ^  o*"  "^  ^  ^^®  where  they  were  jointly  liable,  and 

1 T.  Rep.  20.  where  the  defendant  ought  to  have  paid  his  -propor- 

M^rfey,  **®°  5  ^^^  "P  """*  *^***  ^^  **^*  ^^^  ^*  ^^^^  another 

8  T.  Rep.  6 10.  his  debtor  against  his  will  (A). 

In  the  second  of  these  cases,  as  where  the  goods 
of  A.  a  lodger  in  the  houiEie  of  B.  are  distrained 
by  the  landlord,  and  A.  brings  an  action  aigainst  jB. 
to  recover  the  money  which  he  has  been  obliged  to 
'pay  to  redeem  his  goods,  he  must  prove  fhat  the 
money  was  due,  and  a  distress  made,  and  that  he 
gave  notice  to  S.  of  it,  and  requested  him  to  ^pay 
the  money,  or  indemnify  him  in  replevying  the -goods, 
and  ihat  on  such  refusal  he  paid  it  himself  (t). 

Moore  v.  And  here  it  should  be  observi^d,  thalt  an  aettial 

li^E^Y^ia       payment  must  "he  proved  to  maintain  this  adion; 

for,  if  instead  of  paying  the  money,  A.  were  to  per- 
mit tiie  landlord  to  sell  his  goods,  a  special  action 
on  the  case  would  be  liis  only  remedy;  for  imme- 
diately on  the  sale,  the  money  paid  by  the  purchaser 

(A)  In  genend  one  partner  oaimot  tnatntttii  an  ^66otk  m  Iaw 
aminftt  another  for  <the  noa-p^onnance  of  any  duty  owiae  ivoia 
hiin  as  partner,  unless  on  an  express  covenant  or  stmu&tion; 
btit  where  A.  agreed 'wkh  B.  to  liike  one  half  share  of  certam 
goods  bought  by  B.  and  to  bjsar  ]half  of  any  kMQ  that  audit  iatioe 
on  tiiem,  or  have  half  the  profit  that  might  be  made,  and  to  fur- 
nish jB.  with  half  the  amount  of  the  purchase-money  in  time  fi)r 
payment,  it  was  holden  that  an  action  ibr  money  paid  to  the  iiae 
o£'A,  lay  ^gpdnat  him  for^^  moie^  of  the  pnoe^  for  that  was 
to  be  iumished  l>y  him  in  the  firM  instance,  although  there 
might  'be  an  aocoont  to  be  taken  between  them  as  partners 
upon  the  subsequent  disposal  of  the  stock.  Vemmg  v.  Leche, 
i3£ast^7. 

(f)  EmiII  t.  Tartridge,  8  T.  itep.  308.  In  this  case  it  wia 
heldfy  that  if  a  lease  be  made  toA.B.  «ml  C  and  B.  and  C.  assiep 
to  A.  who  occupies  the  premises,  and  goods  are  bailed  to  fahn  ov 
D.  i¥bidi  are  distrained  by  tlie  landlora  for  rent  due  from  A,  B.  C. 
tbey  are  all  liable  to  jui  actioa  at  •ibe  wit  of  P.  thou|^  Jie  Inew 
of  the  assignment. 

vests 
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vests  in  thie  landlord  in  aatiafeiottoh  of  the  rent,  and    Ch.  IL ».  a. 
never  is  :tbe;m0ney  of  the  ^p»son  whose  goods  are    Man^pM. 
distrained;  .end  in  like  jaoannfirf  where   the  surety        " 
has  the  old  security  .oancelled,  and  gives  <a  new  one, 
this  form  of cftction ;has>been  considered  as  equally 
ioBsqpporiaUe '.  So  ifirbere  an  auctioneer  having  been  >  Taylor  v. 
empfoyed  to  aeft  an  Lestade^the  seVer's  titleito  which  ^^'*m^' 
was  defective,  the  fuichaaer  ^brought  <asi  action  Maxwell^ 
against  -tiie  auctioneer  to  recover  back  the  >  deposit  Jameson^ 
money,  and  the  seller  refusing  on  notice  to  defend  the       •  ^  ^-  5  • 
action,  the  auctioneer  paid  the  deposit,  bbA  also  the 
costs  of  the  action  and  his  own  attomey^s  '(KMts^and 
then  brought  an  action  against  the  Beller'fbr  money 
paid  to  his  use.    Lord  EUtnbonm^  held,  that  he 
could  only  reeqvrer  the  deposit  -m  /this  form  of  actiosi, 


a  special  countibekag  neoessaryio  recover^iie  <6ost»^.  '  Spurrier  o. 

If  the  payment  were  made  in  consequence  of  a  ^  EspTcu.  t* 
boad,  wherein  <the  tplaintiff  became  bound  as  smroty 
for  the  defendant,  ithe  first  proof  >witl  be  the  4ae 
encixtion  xt  the  :bond  by  them  'bodi ;  then,  that  Ae 
plaintiff  was  «cidled  vupon  to  pay  the  money,  and  gave 
liotioe,  .thereof  to  the  defendant  before  he  paid  it. 
To  prove  die  payment  of  the  money  in  these  cases,     {  238  ) 
&e  peraon  who  made  it,  or  he  by  whom  it  was  re- 
ceuied,  ebovld  be  called  as  a  witness,  for  the  receipt 
or  admov^Iedgment  of  that  person  will  be  no  evi^ 
dence  against  the  defendant ;  and  if  levied  under  an 
execution,  a  copy  of  tibe  writ  should  be  proved.    In 
ease  there  are  two  sureties,  ea<^  muet  bring  a  sepa- 
late  action  jfor  the  money  which  he  personally  paid ' ;  '  BoBrd  v. 
and  where  several  persons  become  sureties  for  a  ^  p^}  ^^e. 
&iid,  and  one  has  been  dbfiged  to  pay  the  whole 
cldbt,  tie  may,  by  septate  actions  against  each  of  the 
odiers,  oompci  them  to  contribute  their  respective 
propoitMNiiB  towards  his  loss  *.    In  this  t^ase  the  cbK-'  « Cowel «.  C<)- 
gation  of  the  plaintMT,  the  defendant,  and  the  oAer  J^^^JJ'  ^»" 
sureties  must  be  proved,  tibe  applicalion  to  them, 

and 
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PartIL      and  the  {Mqrmmt  by  the  pteintiff.    It  was*  in  one  cm^ 

Uom^ftad,    }|g]j^  |j||i(  where  a  bill  of  exchange  had  heen  drawn 

'  by  one  of  three' partners,  in  the  name  of  himself  >  and- 

the  others,  after  the  dissolution  of  the  partnership, 

in  favour  of  a  person  who  did  not  know  of  such 

dissolution,  and  the  other  two  partners  had  thereby 

been  obliged  to  pay  the  money,  that  they  a^ght 

■Osbonie  V.     join  in  an  actmi  to  reeoyer  it' ;  but  this  cas^jwas 

^£mv  335-     <1^^®^  under  very,  particular  circumstances  ;•  ja.  jt 

clearly  appearing  that  the  plaintiffs  had  johUy  bor* 

[  *39  ]     rowed  the  money,  and  had  given  ^  joint  note  for  piprt 

of  it,  and  on  that  ground  only  the  joint  action  waa 

•Merry weather  maintained. 

V.  Nixon,  In  the  cases  which  have  been  just  mentioned^  the 

FaiebfoSb^  ^^^  innpHes  a  promise  of  faidemnity,  and  such  pio- 
9.  Analey,  mise  arises  in  every  case  where  they  are  jointly  liable 
i^^uo^D.  a43.  ^  ^  ^1^-^  person  upon  their  joint  conLract.    But  in 

Milner,  cases  where  two  are  jointly  sued  in  toii,  or  trespass, 

3Campb.45a.  ^j^  ^^  whole  damages  are  levied  upon  one,  the 
I^M^^  law  does  not  raise  any  such  promise  *.  To  ^recover  a 
3  T.  Rep.  418.  contribution  or  indemnity,  therefore,  in  a  case  of  thi» 
bert^'^M^"*  sprt»  the  plaintiff  must  prove  an  express  promise  on 
aB.&P.37i!  the  part. of  the  defendant ;  and  it  has  been  held  that 
f ^^fiTR^^'  such  express  promise  will  support  the  action,  even 
61.  Brown  v.  ^  ^  <^^^^  where  neither  ihe  plaintiff  nor  defi^dant 
Turner,  7T.  ^ere  liable  to  pay  the  money ;  for  where  two  persons 
Cannonv! ^^  ^^^-  jointly  engaged  in  an  illegal  stock-jobbing 
Brioe,|Barn.  transaction,  and  one,  by  the  express  authority  and 
whkh  Ui^otte  ^i^^^^^ion  of  the  other,  paid  the  whole  loss,  it  was 
wasaxpieMly    held  that  he  might  recover  a  moiety  of  it  from  the 

drer-niled.        ^^^^^^ 

Aciimfor  .  To  support  the  action  for  money  lent,  the  plaintiff 
^^^'^  *^*  must  proye  that  money  was  lent  by  him  to  the  de-r 
Ai^bM^Sn  ^^^^^^f  either  by  calling  Bome  person  who  was. 
719;  B.  N.  P.  present,  or  by  (Hroving  the  defendant's  acknowjfdg-; 
*^^tS*ir*  "*®***>  which  it  has  been  held  a  promissory  fnote[ 
1  Burr.  ^78.'    amouuta,to,*and  is  therefore  evidence  on  this  cQimtt-^ 

But' 
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Bttt  the  bare  eircuoiQtance  of  the  pkintiff  having    Ch.  II.  i.  a. 
drawn  a  cJiedL  on  hia  banker,  and  of  the  defendant     Mtimfir 
having  reoeiYed  Ae  mojiey,  18  not  aafficient  eridence,    ^^^ 
without  also  showing  aome  mon^  transaction^  be-  ^  [  M^  ] 
tween  them,  from  whence  a  loan  might  be  inferred^  rish)^  Esp**^* 
Ibr  frimafaek  ihe  dieck  impcHts  a  payment,  and  not  Cas.  9. 

«.  1^Mk»  ■  Aubert  V. 

»«^^-  Walah, 

The  actbn  on  an  account  stated^  mast  be  supported  4  Taunt.  993. 
by  evidence  of  a  settlement  of  acconnts  between  the  Afxmm^  tuud. 
defendant  and  the  plaintiff,  or  come  person  on  bis 
behalf.  And  though  the  reckoning  be  only  of  what 
is  due  to  the  plaintiff,  without  any  counter  demand 
by  the  defendant,  it  is  sufficient  to  sustain  the 
cottirt,  as  where  the  defendant  and  the  plaintiff's 
wife,  reckoned  that  the  defendant  had  borrowed  at 
one  time  40  s.  at  another  409.  and  at  another  4/. 
making  together  8  /•  it  was  objected,  that  this  bdng 
a  reckoning  on  one  side  only,  widiout  deduction  or 
payment  on  Aeotiier,  did  not  support  the  count;* 
bot  diis  objection  was  over-ruled*.    So  where  the  'Stuart  v. 

d^endant  admitted  that  he  had  bought  standing' |  ghow.^  15. 

trees  of  the  plaintiff  for  a  certain  sum  of  money  ;- 

and  that  he  had  cut  them  down  and  carried  them 

awiqr ;  this  also  was  holden  sufficient '.    If  two  p^-  '  Knowles 

sons  are  in  partnership,  and  covenant  to  account  ^^^t'lUg.  • 

widi  each  other,  though  no  action  of  asmmpsit  will 

lie  on  these  articles,  till  an  account  has  been  settled 

and  liquidated,  yet  after  such  an  account  has  been 

taken,  and  the  balance  struck,  auumpsit  will  lie, 

as  on  an  account  stated  f ;  and  where  there  belnff  *^^^J?'  ^' 

«  -A         ,  V*     ^  1  .        son,  aX.  R«p. 

accounts  between  A,  and  £.,  C.  became  a  partner  479;  and  Mo^ 

with  £•  and  dealings  continued  between  £.  and  C.  f?]jf  *i»^*^'* 
as  partners,  and  A.  who  afterwards  settled  an  account  s  M<^r«and 
with  B.  and  C.  wherein  was  included  the-money  anoiberv.Hill, 
due  from  A.  to  B.  alone  ^,  Lord  Kenyom  held  that    .1  ^}J  ' . 
the  whole  might  be  given  in  evidence  under  a  count  gfterEast. 
on  an  account  stated,  in  an  action  by  B,  and  C.    But  i795i  MS. 

money 
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Part  il.  itioney  due  ftom  an  executor,  or  from  the  defendant's 

Action  jfbr  wiie  whilst  8ole|  caimot  be  blended  with  an  acoonnt 

Money  lent,  ^f  ^j^^  defendant  as  an  individual,  so  as  to  matke 


See  cases  cited*  6*'*^'^My  liable,  though  in  faet  incfaidM  in  th6  same 
aT.Be|)^49o*  ai^ountT 

Action  for  Use  and  Occupation^ 

jktkmfirUte  Anothbr  action,  which  generally  arises  on  a' 
andOca^atum.  p^pol  Of  impHed  promise^  is  the  action  far  tcie  and 

ooptrpa/taif,  whidi  is  given  by  the  statute  li  Geo.  «» 
o.  I'g,  s»  14,  by  which  it  is  enacted,  that  *'  where-the 
stgt^enifllit  is  not  by  deed,  the  landlord  latmef'  reeover' 
a  reasonable  satisfaction  ibr  the  lands)  be.  occupied^ 
by  the  defeddanf,  hi  an  action,  on  the  case'  for  ib^ 
ntt  and*  occupation  of  what  was>  so  held  ami 
eofoy^d;  aliri'  if  it  sbaU  appeiar'  that  there  was  ft 
pscrol,  deobike;  or.an*  agreement  (not  bttng  by- 
ddfd)' wheteta  a  ceirtoin  rent  was  seservedy  the 
pluintMr)  sbali  not  iherefosebe  nonsiiHedy  bni  riidt 
maUt^vlse  theredf  as'ievidetice^  df^  tbeiipianlidn  of 
the  •danages  Uy  be<  ieoovered.''>  And*  by  tUs'  same 
sMt)  seteli>i5;  **  if  a^tenani  for  life  die!  bdfokex>r'on^ 
i3»<ii»yf CTi  iwhicfa  any^rent  wa»  *  nariei^  psyaUke  iipsD 
a^  leaie'ii^faich-  determined  on  th^-  death  of*  mAt 
tenant  fori  life;  his^  eaDscuters  nmy;  matn  action' ow 
[  242  ]  th^<5ase^<reebV6r thewbde^ora prdp<niioB-of  smehi 
rstit^  according  tor  the  timesaeb'  tenaiit>forUfejliicd 
of  UiiBlast'year>  or  ^mt^  oft:a*  ytariJniwlnck'ifae^ 
said  rient  was  gnywing'du^i    -  r 

Blister  V.  Since  the  statukte;  tttls  is  become  the  cdmnnm 
Sift.  8^  Hil.  ^^^  ^  action 'in  all" cas^s  where  the  demisci^s  hot 
T.  ,a^Oeo.  J.   by  deedi  and  evls»  whete  -there  is  an  agreement  under 

^fn  4E«p.  ^^  ^^^  ^  future  leasee  if  such  agreement  do  not 
59^$.'?/        coiitain  woidft-  of  present  demise^  or  a  covenant^'to 

payTenty  it  may-be  used  as  evidence  in  this  form  of 
'  actioni 

To 
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To  support/ the  actioiiy  the  plaintiff  must  bbow' that    Ch.  IT.  t.  3. 
the  defendant  occupied  under  his  permission,  or  that  Aetkmfor  Use 
of  some  person  through  whom  he  claims^  for  a  mete  '^"*'' 

staranger  cannot  try  his  title  ia  this  form  of  acticm^*.  t  Mornm  v. 
He  mast,  therefore  prove  either*  an  actual:  deAiise,  Ambrose^  con 
the:  payment  of  fonner.  rent,  either  in^  the  wual  Mo^a  Sum. 
coarse;  (in  whichi  case  itwiUibe  propehto  gtve^the  Ass.  1756, 
deftftidahtiiaitioe  to.  produce  the  receipts),  orundte  ^^      . 
a<l]str0ss made by.the plaintiff  (ini¥hich  caaetiie  no« 
tibe  of'diatr6ss>  should^'  be:  provckl  *) ;  01^  as  in  the  case  '  Panton  v. 
above-mentioned^  a!  perrndssioiE.  to 'enter  andhoU  ^^q*' i,  0^3 
ulitiiiaiiMqialllease  on  future  conveyanoe  should  be 
executed*    If.  it  boi  pityved  that  the  defendant  en- 
tered by  permissiOT  df  the.  plaintiff,  and  then. that  he 
demised  to   anothferfi,.  who  occupied,  this*  mU  be 
evidence  of:  an  ^yccupation  by  him,  and^thenfntmay 
be  recovered  fmm  himin  tliia  form  of  aetioki '  >  but  '  Bail  v.  Sibbs, 
thr^peitfon  who  comes  into  possession  will  not  be  8'l'*R«p- 337- 
lixblQun  this  actionifor  the  antecedent  oecupation  of 
tbe  person^  from  1  whom  be  received^  the  premisea;! 
and  >  tUerefore  wifere  assignees.^  of)  a  ba&krppt  took ; 
posaession  inttfae  middle  of  the  iyoor,  of'premisea^ 
o'dcupied^  by  Him,  and  continuedi  fori  soine^  time  in i 
possession,  it  was  he}d  that  they  could   only  be 
chsM^^;  for.  that  portion. of  time  during^  which  they. 
thetaprs<elve9had  occupied  *(*)•'  If  the  owtter  oftin  estate^  *  Naish  v, 

'^  1^^   Tatlock,  2  H. 

^^  Black.  319. 

(/i)  Hie  bankrupt  in  this  case  would,  b^fdre  the  late  act  of  par*  / 

liiament,  have  been  liable  to  an .  action  of  amanpsH  for  the  whol^ 
req/t^  for  lu&  contract,  being  jto  pay  during  the  tenancy^  is  exe<iutOry 
and  not  dif^chamd  by  the  certificate.  Boot  v.  WUson  hnd  another, 
8  Ekst^  31 1: ,  ^  he  would  atso  have'  been  liabU  to  an  acdoii  of 
cofoenant  on  a  lease,  notwithstandinghis  certificate.  MilU  v.  Auriol, 
i*.ll..BIack.'  433  5  4  T;  Rep.  04-  But  debt  tvould  not  lie  against  the 
ori^nal  lessee  for  rent  accruing  ^(ler  his  bankruptcy,  and  after  the  &s« 
signee  iqok  possession  under  the  commissioner's  assi^ment.  Wad" 
ham  rv.  Mqrlofc,  8  ^t,  314,  note.  JTow,  however,  ^t  is  wrovided, , 
that  where  a  commission  of  bankrupt  shall  t)e  siied  fortn  against' 
any.  person  who  shall  be  entitled  to  any  lease,  or  agreement  for 
a  lease,  and  the  assignee  shall  accept  the  same,  and  tlic  benefit 
theiefrom  as  part  of  Uic  bcmkrupt's  estate  and' effects,  the  bank-- 

rupt 
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Fart  n.  let  it  to  a  tenant  from  year  to  year,  and.  then  giftaflt 
Jktkmfor  The  an  annuity  chargeable  upon  it,  and  the  grantee 
awrfClfniprftpft.  afterwards  bring  an  ejtetment,  and  recover  judg- 

g^^  y^  ment ;  be  may  U&en  maintaih  this  action  against  the 

Wri^t,  tenant^  and  recoYcr  all  rent  remaining  in  his  hands 

1 T.  Re|}.  378.  pi^Qiig  .^  |{|£  ^i^y  Qf  iiiQ  demise  in  the  ejectment, 

for  the  tenant  virtually,  held  under  him ;  but  he  caa- 

[  M3  ]     ^^  recover  for  any  rent  doe  subsequent  to  the  day 

of  the  demise,  for  h^  is  not  permitted  to  act  so  in* 

'    consistently  as  to  treat  the  lessee  as.  a  tenant  and 

trespasser  during  the  same  period  of  time. 

Hanson  v.  In  proof  of  the  occupation,  it  should  appear  that 

Peake's'Cas.     ^^^  occupation  has  been,  as  far  as  depended  on 

193-  the  plaintiff,  beneficial  to  the  defendant.    Therefore 

where  the  plaintiff,  representing  himself  to  have  a 
longer  term  than  he  really  had,  agreed  widi  the 
defendant  to  assign  such  teiin  to  him,  and  the  de- 
fendant thereupon  took  possession,  which  posses* 
sion  wias  injurious  rather  than  beneficial  to  him,  by 
reason  of  the.  plaintiff  having  a  shorter  term  in  the 
premises;  Lord  Kenyon  held  the  seller  coidd  not, 
on  the  purchaser  rescinding  the  contract,  and  de- 
livering back  the  premises,  maintain  this  action  for 

nipt  shall  not  be,  or  be  deemed  to  be  liable  to  pay  the  rent  ao* 
cniing,  dae  after  such  acceptance  of  the  same  as  amesaid;  ind 
after^  such  acoeptanoe  the  bankrupt  shall  not  be  tiable  to  the 
conditions,  covenants,  or  agreements  therein  oohtained;  provided 
that  in  all  such  cases  it  sl^l  be  lawful  for  the  lessor,  or  person 
agre^uig  to  make  such  lease,  his  heirs,  executors,  administFalors 
or  assigns,  if  the  assignees  shall  decline,  upon  their  being  required 
so  to  do,  to  determme  whether  they  irill  or  will  not  Ui^,  accept 
such  lease  or  agreement  for  a  lease,  to  apply  bjr  petition  to  the 
Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  of  the 
Great  Seal,  praying  that  they  may  either  so  accept  this  same,  or 
deliver  up  the  leaise  or  agreement  for  the  lease,  and  the  pbssesaoo 
of  the  premises  demised,  or  intended  to  be  demised,  who  shall 
thereupon  make  such  order  as  in  all  the  circumstances  of  the  oise 
shall  seem  meet  and  just,  and  which  shall  be  binding  on  all  parties. 
Stat.  49  Geo.  ^,  c.  121,  s.  19.  On  this  statute  it  has  been  boFdeD^ 
that  if  the  assignee  of  a  tease  become  bankrupt,  and  his  assigntes 
refuse  to  accept  the  lease,  the  bankrupt  still  remains,  liable  on  his 
privity  of  estate.     Copeland  v.  Stephent,  1  B.  &  A.  593.* 

the 
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the  time  he  was  in  poasesaion.    Indeed  in  one  case  %     Ch.  II.  s.  a. 

the  Court  of  Common  Pleas  seems  to  have  been  of  Action  for  Ute 

opinion,  that  in  no  case  where  a  purchase  went  off       ^*^^*^* 

on  account  of  a  defect  of  title,  could  the  seller  main*^  ,  j^jrtiand  v. 

tain  this  species  of  action  for  the  use  which  the  Pounsett, 

defendant  had  of  the  premises  during  the  time  he  ^^"""^-  '^5- 

viras  in  possession.    They  did  not  however  decide   . 

the  c^se  on  that  ground,  but  proceeded  on  the  idea 

of  the  interest  of  the  money  which  the  purchaser 

had  paid,  being  a  sufficient  compensation  for  the  use 

which  he  had  of  the  premises.     But  in  a  subsequent 

c^ase  *,  the  Court  of  Exchequer  held,  that  the  vendor  t  h^ji  ^ 

might,   where  the  contract  had  gone  off  without  Yp"?***"'^ 

fault  on  his  part,  and  the  occupation  had  been  bene-  ' 

ficial  to  the  purchaser,  maintain  an  action  for  use 

and  occupation ;   observing,  thkt  title  was  not  ne* 

cessaiy  to  support  it,  the  declaration  only  alleging 

an  occupation  by  the  permission  of  the  plaintiff; 

and  such  also  appears  at  first  to  have  been  the 

opinion  of  Mansfield^  Ch.  Justice,  in  Kirtland  v. 

If  the  agreement  be  in  writing',  it  must  be  pro-  >  Brewer  ' 
daced,  the  plaintiff  cannot,  in  such  a  case,  go  upon  the  ^*  f  ^"^^% 
bare  occupation,  for  where  there  is  an  actual  contract 
none  can  be  impHed.  It  is  true  that  in  an  ejectment  \  *  vide  Doe 
wheretheplaintiff'switness  haying  proved  payment  of  ^®™'  Wood 
rent,  said,  on  cross-examination,  that  an  agreement  12  East,  937. 
in  writing  relative  to  the  lands  in  question  ^,  had  been  « Law  v.  Wills, 
produced  on  a  former  trial  between  the  parties,  but  ^^*''  ^"' 
he  did  not  know  the  contents  of  it,  and  another 
witness  proved  that  he  had  seen  such  agreement  in 
the  hands  of  the  plaintiff's  attorney  that  morning ; 
yet,  as  no  notice  had  been  given  by  the  defendant  to 
produce  this  agreement,  the  court  held  this  general 
evidence  not  sufficient  to  exclude  the  parol  evi- 
dence of  payment  of  rent,  or  to  rebut  the  inferenice 
of  a  tenancy,  from  year   to  year  arising  from  it; 
but  this  case  would  hardly  apply  to  the  action  for 

s  use 
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Fart  11.       use  and  occupatioD,  where  the  exact  real  must  be 
Wlud  Jmtru-  pioTed. 

on  Agreement     '  '^  ^®  written  contract  amoont  to  a  present  demise, 
and  what  a       an  f^eement  stamp  is  not  sufficient,  but  a  hast  staaip 

'^^ should  be  impressed ' ;  and  therefore  questions  fipa-i 

I  VV1  prwvi     quently  arise  upon  the  construction  of  agreements 

title  dem.  Est-  between  landlord  and  tenant,  whether  they  .are  to  be 

wicke  V.  Way,  considered  as  agreements  only  for  a  future  leaset,  or  aa 

^'  '^     amounting  themselves  to  an  actual  demise.    As  .a 

general  rule  it  may  be  laid  down,  thai  when  the 

clear  intention  of  the  parties  appears  to  be  that  a 

more  formal  instrument  shall  be.  prepared  between 

thern^  and  that  the  agreement  produced  is  merely  to 

ascertain  the  terms  of  such  future  instrument,  the 

agreement  shall  be  considered  as  executory  only^ 

and  not  as  conveying  any  legal  interest ;  and  on  the 

other  hand,  that  when  the  agreement  purports  to  be 

a  .final  settlement,  of  their  rights,  it  shall  be  deemed 

a  kase,  however  informally  it  may  \>z  drawaup^  and 

even  in  the:  case  of  an  agreemfiut  for  a  future  lease, 

*Ibid.  if  guc}^  agreement  expressly  provide  that  it  shall 

*  Doe  dem.      operate  as  a  lease  until  the  more  formal  lease  shall 

a  T.  Rep.  739!  be.  prepare^  and  executed,,  it  shall  have  the,  same 

See  ateo  effecst.    Thus  js  paper  writing  ^,  containing  wcnrds .  of 

Easttem         present  demise,,  with  an  agreement  that  the  leasee 

^  Child,  a  AC.  shall  take  possession  immediately^  and  that  n  lease 

^R^edem       ^^  ^  executed  at  a  future  time,  but. making jhi 

Ja<;k8bD9.        further  pi:o vision  for  the  intermediate  holding,  is 

i^t^RmTW  ^^^  ^^  agreement  for  a  leasee    So  an  instrument 

Doe  d«m.        Dsciting  that  A  had  agreed  that  in  case  he  idionld  be 

D^dii^         entitled  to  certain  eqiyhold  premises  on  the  death 

3Tauftt!65.     ^^  ^••be  would  immediately  demise  the  same  to  C« 

Tempest o.       and  declaring  thai  he  did.  thereby  agree  to  Jet  and 

13  £as^  18.     <l^>i^  the  same  to  him,  and  promise,  to  procure  th^ 

Doe  dem.        license  of  the  lord,  was  also  determined  to  be  no 

V.Smith,         demise'.    Many  other  ca^^  h»ire.occnrred  to  the 

6Easty  530.     ^ame  efiect;^  but  in  Poole  Y.JBmik^^-^,  whic^raa^at 

laEasty  i6a.  on  an  instrument  wherely  A,  agreed  to  iet,  and  M. 

agreed 
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agreed  to  take  certain  knd  for  sixty-one  years  at  a     Ch.  II.  s.  a, 
certain  rent  for  building,  and  the  tenant  agreed  to  Actkmfor  U$c 
wy  out  2,000/.  mthin  four  years,  in  building  five  or  ^ 

more  houses ;  and  when  fire  houses  were  covered  in, 
the  landlord  agreed  to  grant  a  lease  or  leases,  but 
the  agreement  was  to  be  considered  binding  till  one 
more  fully  prepared  could  be  produced ;  the  court 
considered  the  latter  words  as  showing  that  the  future 
and  more  formal  instrument  was  merely  for  further 
assurance,  and  that  the  agreement  itself  in  the  mean- 
time amounted  to  a  complete  and  actual  demise. 

In  cases  where  the  quantum  of  rent  has  not  been 
fixed  upon  by  the  parties,  the  plaintiff,  in  addition  to 
the  evidence  above  stated,  should  be  prepared  to 
prove  the  annual  value  of  the  premises  during  the 
time  of  th^  defendant's  occupation. 
.  The  defendant  who  has  so  occupied  by  the  per- 
mission of  the  plaintiff,  wil)  not  be  suffered  to  dispute 
his  title  by  showimg  that  he  had  no  legfd  estate  or 
power  to  demise,  as  that  he  had  been  simbniacaUy  ^ 
presented  to  the  living,  the  glebe  of  which  the  de-  Loxiey,  ante, 
fendant  bad  occupied  as  his  tenant ',  or  that  he  had  35. 
previously  demised  to  another  person,  whose  term  *  Phillips  v. 
h^  not  expir^  when  the  defendwt  by  his  consent  |  q,  ua^'^. 
entered  into  possession  *.    But  though  the  defendant  s  Moi^pm  v. 
is  precluded  from  disputii^  his  landlord's  title  to  Ambrose. 
demise,  he  is  at  liberty  to  show  that  the  plaintiff  had  Eijglimd^dem. 
only  a  temporary  interest  at  the  time  of  the  demise^  Svboum  v. 
which  has  since  expired  ^ ;  or  that  he  -  has  subse-  Repf  68:1 
quendy  mortgaged  ♦  the  estate  to  another  person,  4  jj^^inj^^ 
who  haa  given  the  defendant  notice  to  pay  his  rent  Pontin, 
to  him;  or  that  the  tenancy  has  been  determined  P«»ke>C»s.  . 
either  by  a  regular  notice  to  qwt  on  the  one  side  or  r^jpstfi  v 
the  other  ',  or  an  actual  delivery  up  of  possession  by  Roberts,  3£sp, 
the  defendant  to  the  plaintiff,  and  an  accq)tance  ^^'^^^ 
by  him  ^.     To  prove  these  facts  he  most  be  prepared  *  ^i.®*^*' 
with  the  regular  evidence,  to  show  what  the  phtintiff's  5  Taunt* ^iB. 

s  2  title 
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Part  11.       title  originally  was,  or  the  deeds  by  which  he  has 
Aci'mmfor     parted  with  it,  or  the- notice  given,  for  the  mere  fact 
■^^l^m.  of  the  defendant  having  once  been  tenant  is  smffir 
•  1  cient  to  establish  the  plaintiflTs  case. 

Evidence  in  AcHonfor  Mismanagement  of  Farm. 

i  ^45  3  The  action  against  a  tenant  for  not  properly 
managing  a  fann,  wUl  require  bnt  few  observations. 
If  the  misconduct  consist  in  the  breach  of  an  actori 
agreement,  the  agreement  and  breach  of  it  must  be 
regularly  proved ;  and  here  it  may  be  observed,  that 
an  agreement  to  take  a  farm  on  certain  terms,  to  be 
made  the  subject  of  covenant  m  a  future  lease,  will, 
after  entry  and  payment  of  rent,  be  considered  as 
so  far  creating  a  tenancy  as  to  warrant  a  declaration 
stating  that  die  plaintiff  had  demised  to  the  de* 
■Tempest  V.  fendant*.  If  nothing  was  said  about  the  terms  of 
^E^  i8.     holding  at  the  time  of  the  demise,  (in  which  case  thfe 

law  implies  a  promise  to  manage  according  to  the 
'Powley  V.      course  of  good  husbandry  in  the  coiAitry  ^),  the  evi- 
2l*^t5  ^  ^     dence  oug^t  to  show  what  that  course  is,  land  how 
^*  the  defendant  has  deviated  from  it.    Thus,  if  a  land- 

lord sue  his  tenant  for  taking  the  hay  and  straw 
from  off  the  land,  and  selling  or  consuming  tt  else- 
where, the  landlord  must  prove  that  by  the  course 
of  husbandry  in  the  neighbourhood,  the  hay  and 
straw  ought  to  be  consumed  on  the  farm ;  for  as  to 
'Le^b  «. '        this  there  is  no  general  rule,  some  countries  growing' 
}Uvni,^'E^t,  hay,  8cc.  for  the  mere  purpose  of  being  sold '.    But 
«F  bef  ^       tenant  take  away  the  dung  which  arises  on  flie 

Andrews,  cor.  farm,  Cttt  down  trees  which  grow  upon  it,  or  plough 
BuUct,  J\^in-  lip  the  meadow  land,  the  landlord  will  not  be  obfiged' 
iTW;  Gp«|^  'to  prove  this  to  be  contrary  to  the  custom  of  die 
V.  I^nravd, '  •  country ;  it  being  contrary  to  the  rights  of  a  landlord, 
.  j!^5ato^S^f  as  settled  by  the  general  rules  of  law  which  govern 
'  /^u  l^ol.       every  part  of  the  kingdom  \ 
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Evidence  in  an  Action  on  an  Attorneys  BilL 

The  action  by  an  attorney  for  his  bill  differs  from    Ch.  IL-i^av 
all  others  on  contract,  in  this,  that  where  the  cause  jff'"^  ^Sui 

of  action  is  for  busineiss  done  in  the  course  of  a * 

legal  proceeding,  it  is  necessary  by  the  positive 

directions  of  an  act  of  parliament,  that  the  phuntiff  aQ«o  ^c.^3- 

should  deliver  a  bill,  signed  by  himself,  a  month 

previous  to  the  commencement  of  his  action*     U 

will  be  incumbent  on  him,  therefore,  to  prove  this 

f^ct  before  he  can  be  permitted  to  proceed ;  and  to 

enable  him  to  do  this,  he  should  either  produce  a 

copy. of  the  bill  delivered,  also  signed  by  himself,  or 

ebe  give  notice  to  the  defendant  to  produce  the  one 

which  was  delivered '.    It  must  also  be  proved  that  '  Vide  Ander- 

the  biU  was  leH  with  the  defendant,  or  at  his  place  of  !^?  '''!^^^' 

'  ^  ante,  104* 

wode,  for  the  mere  delivery  of  it  into  his  hands,  if     [  246  ] 
he  return  it  immediately,  is  not  sufEcient,  though 
be  promise  to  pay  tjie  money  *•    So  it  was  ruled  by  « Brooks  v. 
Lord  Eldon  at  Nisi  Prim,  that  a  delivery  at  the  ^^\^  ^^ 
eountifag-house  of  the  defendant,  who  dwelt  else- 
where, was  not  suflBcient'.     But  if  two  persons  *HiU  9.  Hum- 
employ  an  attorney,  and  one  of  them  gives  all  direc-  P("^y'>  4  £sp* 
tions  and  orders  about  the  business,  a  delivery  to 
the  person  so  acting  is  sufficient  to  charge  both  ^,  as  *  FiDcbet 
is  a  delivery  to  an  attorney  appointed  by  the  de-  ^  ^^'^  j^^. 
fendant  to  succeed  the  plaintiff  in  the  conduct  of  a 

jmit  *.  *  Yiiicent  c. 

.  This  act  of  parliament  has  always  received  a  x'^^j^t^yji, 
liberal  construction  in  fisivour  of  the  client.    If  any 
(9urt  of  the  bill  be  for  business  done  in  a  court  of       *    ^      . 
justice,  it  is  within  the  statute;  the  charge  for  an 
affidavit  of  debt,  engrossed  and  sworn,  though  no  p^.^^  52? 
.writ  was  actually  sued  out^,  or  for  a  dedimus potesta-  R^..^^.   • 
tern,  in  a  bill  in  other  respects  entirely  for  convey-"'  Ex  pane 
ancing7y  has  been  held  to  be  sufficient  for  tliis  ^^"^J/jfJt. 

8  3  purpose ;  266. 
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Part II.       purpose;  and  though  all  the  business  were  at  the 

Aeihnonan    qiuirter  sessions  \  or  on  obtaining  a,  bankrupt's  oer- 

Attomey'tBUL  ^jg^,^^  »^  ^^  ^^  attorney  charged  nothing  but  what 

I  Clarke  v.  ^®  actually  es^pended '  (/)>  it  is  still  necessary'  to 

Donovan,  5T.  prove  the  bill  delivered  before  he  can  maintaifi  his 

Rep.  094.  action.     But  where  no  business  has  been  done  m 

NichoUon  court,  as  where  an  affidavit  and  bond  to  the  chaih 

a  Taunt.  321.  cellor  were  prepared  with  a  view  to  a  commission  of 

» Miller  V.  bankruptcy,  but  the  affidavit  was  never  sworn  ^;  or 

Pellet  Cas.  where  the  whole  of  the  demand  is  for  conveyancing, 

103.  it  is  not  necessary  to  deliver  any  bill;  neither  is  it 

*  Burton  9.  necessary  where  the  action  is  brought  by  one  at- 
3  BMA^96.  tomey  against  another,  though  all  the  business  were 

*  Ford  V.  done  before  the  defendant  became  an  attorney  ^.  So 
Maxwell,  where  an  agent  to  a  country  attorney  brings  an 

ac.  509.  ^^^QQ  against  his  principal  ^;  or  the  executor  or  ad- 
v.Fral^  ministrator  of  an  attorney  brings  an  action  for 
Peake'sCas.i.  business  done  by  the  deceased  7;  it  is  not  necessaiy 
7  Griffith,  for  the  plaintiff,  in  either  of  these  cases,  to  pfove 
^quTre^  the  formal  delivery  of  a  bill  according  to  the  sta- 

Cooke's  Cas.  tute ;  and  if  an  attorney  himself  be  defendant,  h4 
BuTifpTi^.  "^*y  **'  ^'  ^^^  demand  without  delivering  a  bill,  itt 

•  Manin  v.  w^ich  case,  however,  he  should  deliver  his  bill  time 
Winder,  dted  enough  to  enable  the  plaintiff  to  get  it  taxed  beibve 
Dougl.199.     ^he  trial. 

The  plaintiff,  in  cases  within  the  statute,  mast  also 
[  ^47  ]     P^^  general  evidence  of  the  business  having  been 
done ;  and  prove  his  retainer,  either  by  direct  evi- 
dence of  that  fact,  or  at  least  by  the  circtunstance 
of  die  defendant  from  time  to  time  appearing  as  a 

•  Williams  o.    P&^y>  <^d  giving  directions  about  the  cause  '.    The 

Pnth,  Dougl.    quantum  or  reasonableness  of  the  bill  is  never  entered 

•5^0. 

(/)  This  must  be  understood  where  the  whole  bill  is  forbosioe^ 
in  some  mamier  connected  with  the  plaintifTs  profession,  for  if  bt 
latj  out  a  sum  of  money  for  anotbar,  merely  aa  m  fiiend,  aad  p^ 
an  account  of  it  in  bis  bill,  be  will  not  be  precluded  (torn  recorer- 
ing  that  as  money  paid  to  the  defendant's  use.  Mtmbray  v. 
Ftemingy  1 1  East,  285. 

into 
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into  Mt  Nid  Ptnu\  but  if  the  defetidaiit  mean  to    Ch.U.i.». 
dispute  that»  he  must  obtain  an  order  to  tax  the  bill    ^dctwt  m  «« 
before  the  maater.     Bilk  for  conveyancing,  and  ^J^^^^O^VB^. 
other  business  not  within  liie  statute,  are  open  to 
diacussion  at  Nin  Prtir«;  and,  therefore,  in  these 
eases  the  plaintiff  must  not  only  prove  his  retainer 
and  the  business  done,  but  also  the  reasonableness 
of  the  charges. 


SECTION  III. 

Of  the  Eoidence  an  behalf  of  the  Defendant,  arid  the 
Plaintiff  *$  Evidence  ofi  particular  Pleas. 

On  the  Gefieral  Issue. 

Th£  pleas  to  which  a  defendant  is  entitled  in  this    Ch.  II.  s.  3. 
action  are  as  various  as  the  different  transactions  of      Want  •f 
mankind;  but  many  things  which  were  formerly   ^^^'"**^^'^^*^; 
pleaded,  may  now  be  taken  advantage  of,  on  the 
general  issue,  non  assumpsit.    By  that  plea  the  de-     [  348  } 
fendant  puts  the  plaintiff  on  proving  the  whole  of 
Ids  case,  and  entitles  himself  to  give  in  evidencie 
any  thing  which  shows  that  no  debt  was  due  at  the 
time  the  action  was  commenced,  whether  on  account 
of  the  promise  being  originally  void  for  the  want  of 
a  good  and  legal  consideration,  or  by  reason  of  the 
demand  having  been  since  satisfied. 

If  the  plamtiff 's  demand  be  compounded  of  skill 
and  materials,  and  he  has  grossly  misconducted  him- 
self, as  where  an  apothecary,  giving  medicines  on  i^^^  *' 
his  own  judgment,  and  not  under  the  directions  of  a  Peake'fN:P- 
physician,  appears  to  have  been  grossly  negligent  or  Cas.  59. 
i'^orant,  this  fact  ftimishes  a  defence  on  the  general 
iasue.    So  in  the  case  before  alluded  to,  if  a  portrait 
be  noi  a  likeness,  the  failure  of  skill  takes  away  all 

s  4  title 
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Pwt  n.   .    title  to  payment '.  But,  in  general,  the  ciroumstance 

Wmu  of      of  work  or  materials  not  being  so  good  as  contracted 

"^^    for  by  the  plaintiiT,  where  the  defendant  has  reoeiv«d 

*Grimaldiv.      ^^^^  benefit,  does  not  furnish  any  defence  to  the 

White,  4£sp.    action;  but  the  defeadant  must  seek  his  remedy  by 

C«8. 95-  21  cross  action  against  the  plaintiff  for  not  fulfilling 

his  contract  (m). 

The 


(m)  The  practice  of  different  judges  on  this  subject  has  not  been 
by  any  means  uniform.  Lord  Mansfield  is  said  to  have  held,  that 
in  no  case  could  the  improper  performance  of  the  woiic  be  made 
the  subject  of  inquiry  in  an  action  for  the  performance  of  it;  and 
Mr.  J.  Buller,  in  a  case  of  Broom  v.  Davu,  Taunt.  Lent  Ass. 
1794,  determined,  that  where  a  booth  had  been  built  for  a  stipu- 
lated price,  the  ill  construction  of  it  afforded  no  defeixce  to  an 
action  for  work  and  labour.  In  the  case  of  Grimaldi  v.  WhiU^ 
above-mentioned,  where  the  defendant  had  it  in  his  power  to  re- 
turn the  portrait.  Lord  Kenyon  held  the  same  doctrine :  but  in 
that  of  Kannen  v.  M'MuUeriy  and  in  several  others  cited  in  7  East, 
480,  his  lordship  held,  tliat  where,  from  the  improper  conduct  of 
the  plaintiff,  the  defendant  had  received  no  benefit,  it  afibrded  a 
defence  to  the  action.  In  another  case  of  JiCtiig  v.  Boston^  Midd. 
Sitt.  after  East.  178^  liOrd  Kenyon  held,  that  where  a  horse  was 
sold  for  twelve  guineas,  and  warranted  sound,  and  the  defendant 
had  paid  tliree,  the  def^idant  in  an  action  for  the  price  of  the 
horse,  might  prove  the  unsoundness,  and  that  a  guinea  and  a  half 
was  the  full  value  of  it.  The  cases  on  the  subject  were  all  (except 
that  last  cited  in  this  note)  brought  before  the  court  in  a  late  case 
of  Baiien  v.  Butter,  7  East,  479,  Trin.  46  Goo.  3,  where  the  plain- 
tiff, a  carpenter,  having  contracted  to  make  some  buildings  on  the 
defendant's  farm  (the  defendant  finding  timber)  perfomied  the 
work  so  badly  that  it  fell  down,  and  the  court  determined  that 
this  fact  might  be  given  in  evidence  on  the  quantum  meruit j  thougli 
no  notice  had  been  given  to  the  plaintiff  of  such  a  defence.  And 
Lawrence  and  Le  Sane,  justices,  intimated  an  opinion,  that  even 
in  cases  where  the  plaiutiff  stipulated  for  a  certain  price,  if  the 
defendant  gave  previous  notice  of  such  his  defence,  he  might  be 
permitted  to  show  that  the  plaintiff  had  not;  entitled  himself  to 
that  price,  by  performing  the  work  according  to  his  agreement. 
The  Common  Pleas,  however,  in  Hilary  Term  prece<Sng,  htM 
th:^t  the  negligence  of  an  attorney,  in  not  opposing  the  jostifica- 
tion  of  bail,  could  not  be  made  tl^  ground  of  defence  to  an  ac- 
tion on  his  bill.  In  that  case  the  chief  justice  said  he  would 
not  go  the  length  of  saying,  that  in  no  case  could  negligence  in 
the  party  suing  be  used  as  a  defence  to  the  action,  though  he 
thought  it  could  only  be  used  where  the  negligence  had  l)cen  such, 
that  the  party,  for  whom  the  work  was  done,  had  thereby  lost  all 
pob&ihility  uf  benefit  from  such  work;  but  that  was  not  the  case 
there,  since  a  judgment  had  been  obtained,  and  its  fruits  mkht 

thereafter 
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The  most  simple  defence  to  a  deiqand  estab&shed     Ch.  II.  s.  3. 
by-  the  plaiotiff  is  to  show  that  it  has  been  satisfied ;       P^^fmaU. 
the  proof  of  which  lies  wholly  on  the  defendaint.  ' 

This  may  be  done  either  by  payment  of  money,  or 
fay'  the  delivery  of  some  odier  thing  in  satisfaction 
of  the  debt.  In  the  last  case,  the  defendant  must  [  349  ] 
prove  the  i^reement  of  the  plaintiff  to  accept  the 
thing  in  satisfaction^  and  that  it  was  so  delivered  by 
the  defendant^  and  accepted  by  the  plaintiff.  In 
answer  to  this>  it  will  be  open  to  the  plaintiff  to 
prove,  on  his  part,  that  the  thing  delivered  was  not 
intended  to  be  a  complete  satisfaction,  but  only  a 
partial  payment.  Where  the  payment  is  in  money, 
after  the  day  of  payment  is  past,  no  such  question 
can  arise,  for  the  payment  of  a  less  sum,  after  the  Pitch  t  $«t- 
promise  is  broken,  can  never  be  set  up  as  a  dis-  ^'  ^  *^^ 
charge  of  a  greater,  though  accepted  by  the  creditor 
as  such,  unless  he  execute  a  formal  release  under 
seal.  In  this  case,  therefore,  only  two  questions 
can  arise; 

1st.  The  fact  of  payment. 

ad.  The  application  of  the  money  paid. 

thereafter  be  had  by  the  defendant.  Mr.  J.  Rooke  appears  also 
to  haVe  taken  the  distinction  between  the  case  of  a  partial  benefit 
aadtione  at  all  being  rendered  to  the  defendant;  out  the  other 
judges  (HetUh  and  Chambre)  seem  to  have  been  of  opinion  that  no 
degree  of  negligence  could  furnish  a  defence,  but  that  it  must  be 
made  the  subject  of  a  cross  action.  Templer  v.  M*Lachlanj  a  Bos. 
&  Pol.  N.  R.  136.  Vide  Fanuworth  v.  Garrand^  Campb.  N.  P. 
38.  Fishery,  S^nudoj  Ibid.  190.  In  the  first  of  which  Lord  Filen- 
hormigh  held,  that  a  man  being  employed  to  build  a  wall,  and 
hamg  built  it  so  inartificially  that  it  was  obliged  to  be  taken  down, 
was  not  entided  to  recover  any  thing  for  his  work;  but  that  if  the 
widl,  as  it  then  stood,  might  be  taken  down  and  rebuilt  with  the 
sanM  materials  at  less  expence  than  it  could  without  them,  the  plain- 
tiff was  entitled  to  recover  pro  tanto.  And  in  IxwU  v.  Ongrtsoe, 
alVmnt.  2,  it  was  holden,  that  in  an  action  on  a  banker's  check 
givea  as  the  price  of  a  horse,  which  the  plaintiff  knowing  to  be 
unsound  had  warranted  sound,  the  defendant,  having  tendered 
baclt  the  horse,  might  make  the  breach  of  warranty  a  defence  to 
the  acdoo. 

The 
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Paxt'II.  The  fiu:t  of  payment,  if  made  <o  the  fimUkiS  in 

P4iqfmeht,      peiBCm,  and  a  receipt  on  a  proper  stamp  were  gtTen, 

•'■~*' ig  pronred  by  evidence  of  the  plaintiff's  hand-writing  t 

in  other  cases  it  is  generally  proved  by  the  testi- 
mony of  some  person  who  was  present  when  th^ 
money  was  paid.  But  the  fact  of  payment  may  be 
presumed  from  circumstances  witiioat  any  direct 
proof.  Mere  length  of  time  will,  as  we  have  faefons 
>  Ante,  a8.       observed  %  afford  in  many  cases  a  presumption  of 

payment;  and  on  a  similar  principle  Lord  Kia^fon 

held,  that  proof  of  the  plamtiff  and  tjther  workmen 

having  come  regularly  to  receive  their  wages  £rom 

the  defendant  at  stated  times,  and  the  plaintiff  never 

having  be^  heard  to  complain  that  he  had  not  been 

*Lomai«.       paid%  was  presumptive  evidence  of  payment  in  an 

ieITn^'  ^^^^  brought  at  a  distant  time  afterwards.     If  the 

ag<S.  money  be  paid  to  a  servant,  or  other  third  persoa^ 

for  the  use  of  the  plaintiff,  it  must  be  shown,  in  addi^ 

tion  to  the  fact  of  payment,  that  the  person  to  whom 

the  payment  was  made^  had  either  a  general  authority 

to  receive  money,  as  being  accustomed  to  receive 

it  in  the  plaintiff's  shop,  or  the  like;  or  else  that  he 

had  a  particular  authority  for  the  occasion.     As 

where  a  man  sends  a  Jiorse  to  a  fair  to  be  sold,  thb 

[  ^50  ]     presumption  is,  that  he  means  to  entrust  the  person 

who  has  the  horse  rather  than  a  mere  stranger  with 

the  money,  and  therefore  payment  to  him  is  pay-* 

'  Adod.  1:      ment  %o  his  principal '.    80  trfaere  a  broker  sells  the 

^'       goods  of  jA.  to  JB.  withoiit  naming  his  principal,  and 

grres  the  usual  bought  and  sold  note  to  the  buyer 

and  the  seller,  and  the  buyer  afterwards  pays  hiin, 

^  Favenc  1      tUs  is  payment  to  the  principal  ^ ;  and  if  die  buyers 

iiEf^d.     b&^^g  bought  other  goods  of  the  same  broker, 

pay  him  generally,  on  account,  a  sum  of  money 

more  than  sufficient  to  satisfy  one  demand,  but  not 

enough  to  discharge  both,  each  of  the  sellers  must, 

in 


in  case  of  the  inBoWency  of  tho  broker,  ^PVfy  &  pfo^    Ch.  n.  •«  3. 
portionable  share  of  th^  vioney  received  by  the      Pigment, 
broker  towards  the  discharge  of  his  debt,  and  eati   *  — — — 
Only  recover  the  balance.    Payment  to  the  plaintiff's 
attomeyi  aft^r  he   is    privately  changed^  without 
leave  of  the  court,  is  aUo  a  good  payment  to  the 
plaintiff' ;  but  payment  to  a  country  attorney,  to  >  Powell  v. 
whom  he  who  is  properly  concerned  for  the  pldntiff  ^^^*  *  ®'**^^' 
sends  a  writ  for  the  mere  purpose  of  getting  it  exe^ 
cuted,  is  not  sufficient  * ;  neither  will  a  payment  made  *  Yatet  v. 
to  an  attorney  on  record,  but  who,  in  fact,  was  never  n"^^^"' 
employed  by  the  plaintiff,  discharge  the  defendant '«  ,  o^hM 
So  that  in  all  these  cases  the  defendant  should  be  Eaton,  i  f. 
prepared  to  show  that  the  attorney  was  employed  ^^P*  ^* 
by  the  plaintiff. 

If  a  bill  of  exchange  be  paid  by  the  defendant  to 
the  plaintiff,  and  the  plaintiff  is  guilty  of  negligence 
in  not  giting  notice  of  its  dishonour,  this  will  be 
considered  as  payment.    But  where  the  promissory 
notes  of  a  banker  were  given  in  payment  for  goods 
at  the  time  of  the  purchase,  which  notes  afterwards 
tamed  out  to  be  of  no  value,  on  account  of  the 
banker  having  then  stopped  payment,  it  was  held 
that  this  was  no  satisfaction  of  the  debt,  unless  the 
seller  expressly  agreed  to  run  the  risk  of  their  beings  ^wenson©. 
paid^.    If  the  creditor  desire  his  debtor  to  remit  a  Rep.  64. 
bill  by  the  post,  and  the  letter  containing  it  mis^  'Warwicv. 
carry,  the  creditor  must  stand  to  the  loss  K    But  ift  p?!|^?'f^  p 
such  a  case  it  has  been  held,  that  die  delivery  of  the  Cas.67. 
letter  to  a  bellman  in  the  street,  and  not  at  a  regular.     [  251  ] 
receiving  house,  is  not  a  compliance  with  the  direc- 
tions of  the  creditor,  and  that  in  case  of  its  mis- 
carriage when  so  delivered,  the  loss  will  fall  on  the 
person  so  improperly  sending  it^.    On  the  same  'Hawkiiuo. 
principle  it  would  probably  be  held,  that  the  sending  ^^^  m^*'* 
of  bank-notes  uncut  would  not  discharge  the  debtor^ 
where  he  was  directed  in  general  terms  to  remit  by 

the 
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Faxx  II.  ^  the  post,  because  amongst  prudent  people  it  is  usual 
Payment,  to  cut  such  securities  in  halves^  and  send  them  at 
•  different  times.  In  case  the  creditor  gave  no  specific 
directions  as  to  the  mode  of  remittance,  the  proof 
of  putting  the  letter  containing  the  bills  or  notes 
into  the  post,  would  be  prima  facie  evidence  of  their 
safe  arrival ;  but  this  might  be  answered  by  proof, 
on  the  part  of  the  creditor,  that  the  bills  or  notes 
got  into  other  hands,  and  were  received  by  some 
person  with  whom  he  had  no  connection.  The  mwe 
circumstance  of  the  defendant  having  drawn  a  check 
on  his  banker,  payable  to  the  plsuntiff  or  bearer, 
affords  no  proof  of  payment,  because,  being  payable 
to  beaier,  it  does  not  appear  that  it  was  ever  in  the 
hands  of  the  plaintiff;  but  if  he  endorse  his  name 
on  it,  this  is  sufficient  to  call  upon  him  to  show  that 

■  Egg  V.  Bar-     it  was  paid  on  some  other  account '. 

?^  Mi6  ^'  ^®  *^  ^^®  application  of  money  pwd,  the  rule  is, 

that  the  person  paying  may  direct  the  application  cf 
it;  and,  therefore,  where  there  are  more  accounts 
[  252  ]  ^^^  o^^  between  a  debtor  and  his  creditor,  as,  for 
instance,  one  debt  on  a  bond,  and  another  on  a 
simple  contract,  if  the  debtor,  when  he  pays  a  sum 
of  money,  declare  that  he  pays  it  specifically  on 
either  of  these  accounts,  the  creditor  cannot  afler- 

*  AnoQ.  Cro.  wards  place  it  to  the  other  *.  But  if  the  payment  be 
.  general,  and  no  specific  application  made  by  the 

debtor  at  the  time  of  payment,  the  creditor  may, 
unless  in  cases  where  the  debtor  is  indebted  in 
difierent  characters,  or,  having  ceased  to  be  a  trader, 
subjected  himself  to  the  operation  of  the  bankrupt 
laws,  or  where  the  interest  of  third  persons  would 
be  afiiscted,  place  the  money  paid  to  which  account 
he  pleased.  Thus  where  the  plaintiff  served  the  de- 
fendant three  years  under  an  indenture,  and  three 
more  under  a  simple  contract,  having  during  both 
periods  received  goods  and  money  generally  on 
'  account 


mBCQBMt'  x&  wagea,  ttt^  whole  of  which  receipto  wouUj    Cbt  Jht^  s. 
tf  pj^ed  Ao  the  nccoiuit  of  the  first  eervico,  I^  onote     ^9^mau* 
diaki  snfficient  to  satisfy  it,  but  which  were  (dl  Uended  ■ 

ia  oBe  Acoovnt.  He  aft^rw^rds  brought  two  actionii^ 
tfi«  one  tti  cpTesAoty  die  other  in  assumpvU,  upoo 
which  the  defendant  atteaipte4  to  Q{>pi:6priate  ao 
Aiioh  of  thepaymenti  m  wi»  siiffii^Qt  to  satisfy  the 
first  aocQiint*  to.  the  action  of  oorensjat,  but  tfai9 
eonrfc  Jield,  that  the  plaintiff  bad  his  election  to 
ascribe  to  the  aeoond  debt^  for  which  he  had  the, 
wm^  aeeunty^  t^ie  m^ney  receiited  dnriiig  the  i^econd 
p^iod^  and  might  thenefore  i«0over  in  I^tb  actions  '•  '  Peters  v.  An- 
Bot  where  one  afcoount  is  with  the  debtor  in  hip  pwM  Taunt  ^. 
nghty  and  the  pther  aa  .exec^tor^  ^he  law  will  GQn*> 
sidB][  the  payment  >aa  made  09  ac^o^t  of  himself 
iiidiTidnaBy>  and  willm^  pemuitth^  .^leditor  to  apply 
it  to  jtny  other  aoooutit  ^    ^  where  a  trader  being  'Goddardv. 
indebted  pays  mooeyy  and  %ft^  leaving  pff  trade  JlS.^ 
contracts  a  further  debit,  and  m^f a  further  pay- 
ments^  if  ilM^thing  be.etljid  s(s  to  the  application^  the 
law  applies  the  payment  to  the  first  debt,  ao  as  to 
prevent  the  creditor  from  toeing  put  a  commi^on  of 
banluruptcy,  if  eu^piepit  baa  been  paid  to  r^diice  the 
debt,  contracted  while  the  party  waa  a  tr^^r^  under 
lopA'  for  H  9h^  bje  ^itende^  thattl^  party,  who  made  *  Meggot  1^ 
ihfi  payment,  did  x^ifKefifx  jpfter  he  hsd  ceased  to  be  a  ^***'  *a^^ 
t^ef  tbskt  t^e  old  ^ebt  «^uld  remain  u^extinguisl^l&d^  Dawe  v. 
so  a^  ti9  Qiake  him  Ua^)Ae  .to  $he  bankrupt  laws..  § *^¥^r^' 

:  A^i^,  where  4«  havii^  (|^alt  for  ?i  Jong  time  with  64,  as  ex-"' 
^riSLi^  C.  as  partners^  not  iki40wing.lhf^t  jthey  had  a  plajned 
^i|d  partner,  furj;iish^4..|;hepi  vixOf,  gQq4?«  and  re-  ^   *"°  ' 
Qf^v^fl  phoney  .01)  s^cca^l)t  g€;n^4lyr  cpnt^ni^in^  the 
san\o  C9nrse  of  4ei|fIiDg  .aftfyr  th^  gf  cret  dissolution 
of  t^e  p;|]1^i^^^ip,,after  n^jjisom^  bills  paid  during 
the  pi^nf^lffp  were  dishonoured  and  ^liverqd  up 
(|ft.pg(r  gpQd  bjUs.^eitig.pftid  inljeu  pf  them ;  it  was  ^^^j^^'^'^ 
hpl^an^s  4l|^  §ucb  cleii very  yp  of  the  old  dishonoured  1 4  Eosc,  33^. 
•  i^  s  7  bills, 
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pgft  II.      billd,  upon  receipt  of  the  new  good  ones,  was  e  tidcnor 

•^VJ'***'-      of  a  particular  Jappropriattoa  of  such  new  bilk  in 

■'"  payment  and  discharge  of  the  old  debt ;  and  that 

the  secret  third  partner  might  avail  himself  of  such 

discharge^  in  an  action  against  himself,  jointly  with 

B.  and  C.    Lastly,  where  a  person  keeping  cash 

with  a  banker,  deposited  with  him  the  note  of  a 

third  person  for  a  sum  of  money,  telling  him  at  the 

same  time  that  it  was  a  note  made  for  his  accommo- 

[  ^63  ]      dation,  and  afterwards  paid  a  sum  of  money  into  Ae 

banker's  hands  without  making  any  specific  appro* 

priation  of  it.  Lord  Kenjfon  held  that  this  money 

must  be  placed,  as  far  as  it  would  go,  towards  the 

iHammenlej  discharge  of  the  then  existing  debt',  and  that  the 

*'i^J^^^Vi^  banker  could  not  hold  the  maker  of  the  note  respon- 

sible  for  more  than  the  balance  remaining  due  at  the 
time  of  such  payment,  though  he  afterwards  trusted 
his  debtor  with  a  further  sum  of  money. 
The  most  ordinary  special  pleas  are, 

1.  A  set-off  of  a  debt  due  from  the  plaintiff  to  the 
defendant 

2.  The  statute  of  limitations. 

3.  A  tender  of  the  money  before  the  commence- 
ment  of  the  action. 

Set-^,  As  to  the  first,  it  should  be  observed,  that  wherea 

particular  sum  of  money  is  received  by  the  defendant, 

who  is  entitled  to  retain  a  part  of  it  for  his  labour; 

or  the  plaintiff  agrees  to  money  being  retained  by 

the  defendant  to  satisfy  himself  some  odier  demand ; 

these  are  not  properiy  matters  of  set-off,  but  are 

*  Dale  V.  So)-    evidence  under  the  general  issue  as  payment^.    But 

a  33.  where  it  becomes  necessary  for  the  defendant  to, 

have  recourse  to  the  statute  of  set-off,  he  must 

prove  the  same  facts  in  support  of  his  counter  de- 

mand,  as  if  he  himself  were  plaintiff'  in  another 

action ;  and  if  he  has  not  pleaded  his  set-off,  bat* 

C  *54  ]      given  notice  of  it,  he  must  be  prepared  to  prove  the- 

delivery 


«TAtUTr  OF  LtlilTATlONg.  2?! 

^Idtvety  of  duch  notice^    A  set-off  can  only  be  mad^    ch.  II.  s.  3. 
where  both  the  plaintiff's  and  defendant's  demands     Statmteof 
*«certarnaodUquidated.  ^"""^ 

The  statute  of  limiiaiums  is  pleaded  in  two  forms  ; 
aa,  firat^  that  the  defendant  did  not  undertake  within 
six  years  next  before  the  commencement  of  the 
action ;  or,  secondlyy  that  the  cause  of  action  did 
Bot  accrue  within  that  time*    The  last  form  is  appli- 
cable to  aU  cases,  and  the  only  one  that  can  be  made 
use  of  where  the  promise  is  executory^  viz.  to  pay 
money,  or  do  an  act  at  a  distant  time ;  for  till  that 
time  is  past,  no  caase  of  action  accrues'.    But  as  'GooldK 
soon  as  the  cause  of  action  has  accrued,  the  time  £^^* 
begins  to  ran ;  and  in  those  cases  where  the  cause  of  838;  SslkT' 
tetion  arises  from  the  negligence  of  the  defendant,  or  ^^iif  *^' 
the  non-performance  of  a  duty,  they  cannot  be  revived  Moor,  1  Vent. 
by  a  new  damage  arising  to  the  plaintiff^  or  acknow*  191  • 
ledgment  by  the  defendants  As  where  the  defendant 
sold  wheat  to  the  plaintiff  as  spring  wheat,  which  the 
plaintiff  in  consequence  re-sdd  as  such,  and  was 
afterwards  obliged  to  pay  damages  recovered  against 
him  by  the  person  to  whom  he  sold,  the  court  held 
his  cause  of  action  to  have  arisen  at  the  time  he  dis* 
covered  the  wheat  to  be  of  a  different  quality  from 
that  for  which  it  was  sold,  and  not  at  the  time  when 
the  judgment  was  recovered  against  him  by  the  per- 
son to  whom  he  sold  ^.    So  where  an  attorney  being  •  Bstley  v. 
employed  to  search  at  the  Bank  of  England,  whether  ^^2^'«ga 
stock  was  standing  there  in  the  names  of  certain  per- 
sons, omitted  to  make  the  search,  and  on  the  dis- 
covery of  the  omission  six  years  afterwards,  said  that 
the  neglect  arose  from  the  omission  of  his  clerk,  and 
that  he  must  be  responsible,  it  was  held  that  the 
cause  of  action  arose  at  the  time  of  the  ne^ect,  and 
l^as  not  revived  by  the  subsequent  acknowledgment » .  j  ^i^  v. 
But  in  cases  of  mere  debts  due  above  six  years,  a  ^JPjf*^^. 
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promise  or  acknowlffidgmeiit  of  the  debt  1^  tbft  ihk^ 
fendant  within  that  time,  before  the  oommentonniiift 
of  the  action,  will  revive  the  debt.  Where  aumtBtl 
unliqaidated  aoconni,  consistiiig  of  erase  deoiande, 
ie  subeis^ng  between  the  parties^  'i£  any  ipua  |>a 
withia  fiix  yearst  this  preventa  the  operalioa  .of  tJift 
statute  OB  the  rest^  for  each  bbw  iteia  ie  a^  aQkoow-^ 
ledg^ieot  that  the  aooount  remajfiB  unsettled  M  built 
if  the  demand  be  aU  oa  one  tidej,  one  it^m  baibS 
within  six  y^ars,  wiU  not  take  Ae  Qtheva.  01^  of  1j^ 
statute  *  (fi)*  In  cases  wheia  the  dtatnte  ^aa  opt^ 
nted,  a  very  little  maitter  has  been  held  to  ba  §nf- 
ficient,  and  the  lightest  a^kno^^ledgment,  whether 
made  to  the  plaintiff,  or  in  any  4e(4iQg8  with  a  thirdl, 
person  in  which  he  had  no  conioeni',  will  raise  it 
fresh  promise,  or  give  a  fresh  Cau^e  of  action.  Thu«^ 
if  the  defendant  say^  <'  prove  youir  debtj  and  I  w^ 
pay  you*;"  or,  *'  I  am  r^ady  to  ac^paat,  b>jit 
nothing  is. due Kq);"  or,  "  if  be  b^  apy  d^mMd 
on  me,  it  shell  be  aettied^;"  orion  meeting  the  pl^iCr 
tiff  soon  after  the  ^eliv^y  of  hift  biU,  say,  <<  y0\k 
have  made  an  ^isiravagant  deiwnd;"  without  inr 
sisiing'dmt  it  h^  bean  paid'^;  or,  ''that  he  ww 
sBreiy  Urn  apothar  peraoU  who  had  the  fiPfoney,  k^ 
tiwt  he  is  willing  to  pay  half  of  it' ;''  or, ''  Uktt  (Ui 

r 

(n)  The'  exception  in  the  slatute  a9  to  merchM»  m^(mi^6(i^ 
not  properly  fal)  within  the  plan  of  this  woifk,  wbich^  as  ofleo  be- 
fore observed,  is  confined  to  the  proof  reqaxredl  in  actions,  and  Is 
not  intended  to  diseoas  the  law,  further  th^  v^  va^c^m^cjjio  p^dt 
out  toe  eridence  reijuired ;  but  I  qmnot  fiyoid  i^eftprrwgthe  reader 
to  the  yery  elaborate  And  learned  note  of  Mr.  SerjeatSt  J/tUHaiitt, 

00  this  suiject,  in  his  edkioa  of  Sfaaaders,  YoL'ii.  p>  IB7. 

(o)  In  Sofon  v.  Sowel,  3  B.  3&  A.  75C1,  the  plaintiff  showed  the 
defendant  the  note  on  which  the  actioti  was  broSj^t  ^thia  sii 
yeaiB ;  on  wUch  the  dafeodaat  md,  **  yoa  jQWQ  vfk^  Vfpr^  >x»O9if0f 

1  |iave  a  set-off  afifUASt  von ;  Bcty^,  and  Mfdrmfd,  J  J.  (dissenticapte; 
JBe$t,  J:)  held,  that  this  was  not  H  sniScient  admowlejfgmoit  to 
t4ke  the  oiott'Out^tbe  statute.  '  .  ;^ 
:.  .                                                                      plaintiff 
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plaintiff  had  paid  money  for  him  twelre  years  ago,    cb.  It.  1^3. 
bnt  that  he  had  since  become  a  bankrupt,  by  which      Statute  of 
he  was  discharged  as  well  as  by  law  from  the  length    ^^'"'^^'^^ont. 
of  time  the  debt  accrued  * ;"  or,  '*  that  he  did  not  ,  q^. 
consider  himself  as  owing  the  plaintiff  a  farthing,  it  Bradshaw^ 
being  more  than  six  years  since  he  contracted  ^;?  or,  3  E»P-  Cas. 
'*  that  the  acceptance  wajs  in  his  hand-wsiting,  and  ,  ^ 
that  he  had  been  liable,  but  that  he  was  not  so  then,  Honemaii, 
becaose  it  was  out  of  date,  and  it  was  not  in  his  4  Sut,  5^. 
power  to  pay  it';''  all  these  being  acknowledge  'Leaperv. 
menta  tfiat  the  defendant  was  once  liaUe,  and  that  J^^.  ^^^ 
there  is  an  unsettled  account  between  the  parties, 
the  law  raises  a  promise  to  pay,  on  the  plaintiff 
proving  the  existence  of  the  debt.     80  a  letter 
written  by  the  defendant  to  the  plaintiff,  on  being 
sued,  couched  in  ambiguous  terms,  neither  expressly 
admitting  nor  denying  the  debt,  may  be  left  to  the 
jury  to  consider,  whether  it  amounts  to  an  acknow- 
ledgment^; and  even  an  affidavit  made  for  the  ex-  *Llojd«. 
press  purpose  of  obtaining  leave  to  plead  the  statute,  ^^^^^  ^' 
stating^  that  since  making  the  bill  of  exchange  on 
which  the  action  was  brought^  no  demand  had  been 
Boade,   may  be   so  left^     But  if  the  defendant 'Ruck«'«' 
deny  that  any  debt  was  ever  due,  as  if  he  say,  in  an  ^  v^^r  }^g  „ 
action  by  an  executor,  **  I  acknowledge  the  receipt 
of  the  money,  but  the  testator  gave  it  me  ^ ;''  this  does  *  Owen  «« 
not  take  the  case  out  of  the  stotute.    Payment  of  x^7:^ 

several  promissory  note  7,  takes  it  out  of  the  statute  9.  Wfatttng.. 
as  to  all ;  and  it  was  in  one  case  holden,  that  if  one  l>oacf •  ^« 
become  bankrupt,  and  the  creditor  prove  his  debt,  L^.*?*?*  •' 
and  receive  a  dividend  under  his  commission,  this  aH.^ie.340; 
takes  it  out  of  the  statute,  as  against  the  others  [  256  ] 
also';  but  this  decision  has  been  recently  over- j^?^^^^ 
niledt.  SalL4ao.  ' 

The  plea  applying  to  the  time  of  the  commence-  •  ^J^****"* 
ttMnt  of  the  action,  as  it  appears  on  the  declaration,  i'b.  &  A.  JIfii, 

T  it 
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'  Smith  V. 
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it  18  neoesaary  for  the  plaiatiff/in  caseB  where  the 
promise  was  not  made  within  six  years  before  that 
time,  but  where  a  writ  was  sued  out  and  retim^ 
within  six  years  after  th^  canse  of  action  ac<^tted, 
to  state  snch  writ  and  the  day  it  issned  specially  in 
the  replication* 

Where  dieie  have  been  more  writs  than  oneS  it 
must  appear  tiutt  they  are  tegular  continasEnees  of 
eaoh  other,  as  a  latUet  on  abQl  of  Middfessx*  or  the 
Kke;  for  an  attachment  of  privilege  would  be  no 
continuance  of  a  cmnmon  writ,  being  prooeas  of  a 
difkr^it  nature. 

To  this  replication  the  defendant  rejoms^eiAerfay 
den3fing  the  writ,  if  none  in  foct  issned,  or  steliiig 
the  exact  day  it  was  sued  out,  if  the  plaioliff  oriy 
mfflitions  the  Uste^  and  jileadihg  thafc  he  did  not 
wsdertake  witfiin  six  yeaia  next  before  the  SQii^  it 
onC  In  the  kst  csM^e  plaintiff's  eridanoe  will  be 
the.  same  as  if  he  bad  travesaed  the  plea^  except  sa 
V>  the  lime.  Ift  the  otfmr  a  matter  of  reooid  besig 
put  in  iasne,  namely,  the  amng  forth  a  writ  doly  le- 
tuiMd  and  £led,  the  conrt  inq>ects  the  leoosd,  end 
gires  jadgment  as  in  other  eases  on  the  plea  of  wd 
tidrtcmd* 

The  plaintiff  miyiybb  reply  that  he  origmaByoom- 
9  Matdiewsv.  iMttced  his  action  m  an  inforior  court  within  sb 
Phtflipa,  Sdt.  years,  and  that  tfae  defendant  semoved  it  by  kdm» 
JS^SX*^'  cbf|n»*;  or  that  he  obtained  a  judgment  or  sa  eat* 
N.  P.  151.  lawry  on  an  original  within  that  time,  wUeh  hu 
* Fiocht^  since  been  arrested  cur  reversed ',  and  that  he  csfli^ 
C8r.a94.Wbit.  indeed  the  present  «9tion  widiin  a  year  after  the 
wici  v.Hoveu-  reversal.  So  if  a  man  odmmMce  an  action  anddfe^; 
>fcn,3Lev.ai45.  ^  t^fenfe  soU,  after  the  commenoement  of  an  aotioB 

« Matthews  V.    .       z'  1        1       -.    ,    .     ^     «  x^    a. 

PlaUip^utsup.  hy  her,  marry,  whereby  at  abates  ^^  the  executor  « 
'FoiiMsr.        administrator  in  the  one  case,  and  the  husband  aiMi 

ym^Sr*  "^^  ^  *^  ^*^*  **"•  ^  reascmaWe  tkne  (which  is 
aote(c).  generally  imderstood  to  be  a  year)  to  cpmmenee  s 

fresh 


[  ^67  ] 
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fresh  action,  and  may  reply  the  fitct  to  a  plea  of  the 
statute.  The  defendant  may,  by  his  rejoinder,  of 
course  deny  any  of  the  facts  so  stated,  and  the  issue 
will  lie  on  the  plaintiff  to  prove  them,  either  by 
proof  of  the  matter  of  record  in  the  usual  way, 
where  that  is  traversed,  or  by  proof  of  the  matter 
in  pais,  before  a  jury,  where  such  matter  is  put  in 
lesue. 

When  the  pkintiff  would  excnse  himself  for  not 
commencing  his  action  in  time,  by  reason  of  his 
being  under  either  of  the  disabilities  mentioned  in  the 
statute,  such  disability  must  be  specially  stated  in 
the  replication,  and  it  must  be  added,  that  the  action 
was  commenced  within  six  years  after  the  removal 
4if  it ;  and,  if  the  disability  1^  traversed,  the  plaintiff 
must  prove  the  existence  and  continuance  of  it. 

The  plea  of  tender  goes  only  to  defeat  the  plain- 
tiff^s  right  to  costs,  and  therefore  the  defendant  who 
pleads  it,  is  always  obliged  to  pay  into  court,  for  the 
«8e  of  the  plaintiff,  as  much  as  he  admits  to  be  due ' ; 
and  cannot  plead  the  general  issue,  to  the  same  part 
of  the  declaration  as  that  to  which  he  applies  his 
tender ;  but  can  only  plead  a  tender  as  to  part  of 
tfie  damages,  and  the  geneml  issue  as  to  the  re- 
sidue. The  plaintiff  may  traverse  both  the  tender 
and  the  general  issue,  and  then  it  will  be  incumbent 
on  him  to  prove  that  the  defendant  was  indebted  to 
him  in  a  larger  smn  tl^an  he  admits,  and  on  the  de- 
fendant to  prove  his  tender.  If  the  plaintiff  fail  on 
the  first  issue,  the  tender  will  be  the  only  matter  in 
dispute,  and  to  support  this,  the  defendant  must 
prove  that  he  offered  to  pay  die  money,  either  to  the 
plaintiff  or  an  agent  who  was  authorized  to  receive 
payment  %  and  had  it  with  him  to  pay.  If  the  pkm- 
tiff  make  no  objection  to  receive  it,  the  defendant 
akould  put  it  down  for  him,  for  holding  it  in  a  bag 

T  a  under 
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.  PvtII.  ~  under  his  arm  is  not  sufficient';  but  if  the  plaintiff 

^^^"^'  refuse  to  receive  the  money  tendered,  contending 

'  Vide  B.N.B.  ^^^  more  is  due,  he  cannot  afterwards  object  to  the 

1*5 1-  formality  of  the  tender.    Thus,  though  a  person  must 

R^d^q^T  regulaily  tender  money ^  and  not  biuA-fiotes*,  and  the 

Rep.  554;  a B.  exact  sum  without  asking  for  change ',  or  a  receipt^; 

&  P.  526.  ygf  If  i^hen  such  informal  tender  is  made,  the  cre- 

Smith  Peake*s  ^^^^  ^^^^  °^^  object  to  receive  it  on  that  account, 

Cas.  88.  but  on  account  of  more  being  due,  he  will  not  after- 

[^59  ]     wards  be  permitted  to  object  to  it  on  the  trial  ^. 

ib.  179.  Sed  '  ^^  ®^^^  ^  ^^  cash-notes  of  a  country  bank  ace 
vide  Glascot  9.  tendered,  and  no  objection  is  made  on  that  account, 
€fui['48  and  ^^^  tender  will  be  deemed  sufficient  ^.  So  where  the 
Haxbam  v.  defendant's  agent,  having  taken  out  his  pocket-book, 
a'campb.  »i.  ^ff^^  ^o  P^y  ^^  plaintiff's  debt  if  he  would  go  to  a 
'See  the  above  neighbouring  pubtic-house,  and  the  plaintiff  refused, 
cases.  this  washeld  a  good  tender  7.  But  in  all  cases  it  should 

^oM^^eak     ^PP^^  either  that  some  money  was  produced,  or  that 
N.  P.  Cas.        the  creditor  expressly  said  he  would  not  receive  it '. 
34ed.  339.  3q(  these  are  not  the  only  replications  that  may 

InglaM.ficS.'  ^  made  to  this  plea;  the  plaintiff  may  reply  a 
867  special  demand  by  him,  and  refusal  by  the  defendant 

'P»«^™Jp"»«.  to  pay  at  any  time,  either  before  or  subsequent  to 
C^^&j,  '^'     the  time  of  the  tender,,  for  if  the  defendant  has  ever 

'Oaeso  Hart.  ^^^^^  ^  P^Y  ^  money,  his  tender  will  not  avail 

Salk.6aa;iLd.  him';  and  for  this  reason  a  tender  after  the  day 

IU^.254.S.C.  of  payment,  in  a  bill  of  exchange,  is  .no  bar  to 

Pep^^t  ^  action '•     If  this  demand  and  refusal  be  trar 

ft  East,  168.     versed,  the  issue  wiU  of  course  be  on  the  plaintiff 

'St^bey  to  prove  it^  and  to  support  the  issue  on  his  part,  it 

iC^^.  i8l  ^'^  ^  necessary  for  faim  to  show  that  the  demand 

'  was  of  the  sum  tendered,  for  if  the  defendant  tender 

5/.  the  plaintiff  cannot  avoid  the  effect  of  jt  by 

afterwards  demanding  i  o  l.^    The  demand  must  also 

be  made  either  by  the  plaintiff  himself,  or  some  one 

authorised  to  gvre  a  discharge  for  the  money.   Thus  a 

demand 


demand  by  a  clerk  to  the  plaintiflfa  attorney,  who    Ch.  II.  •.  3. 
had  never  seen  the  debtor  before,  will  not  be  suffix       Ihider. 
cient  *.  ~J      ~r 

If  the  tender  were,  in  point  of  fSact,  made  after  , Cmp'^fii 
the  commencement  of  the  action,  bnt  before  tiie 
exhibiting  the  bill,  the  plaintiff  may  in  this,  as  ut 
the  former  instances,  show  the  actoal  commence- 
ment of  his  action,  by  stating  the  writ  in  his  repli-^ 
cation  * ;  and  the  defendant  may  rejoin  that  there  was  ^|||j^!^^ 
then  no  cause  of  action,  or  that  he  tendered  before  1  Lutw.  aay. 
the  day  on  which  the  writ  was  sued  out.    On  die  p  "^  ^* 
first  rejoinder  it  will  be  incumbent  on  the  plaintiff  8£st,\6(l 
to  prove  the  time  when  the  cause  of  action  accrued ;  *  Wood .«. 
on  the  other,  the  defendant  must  show  the  day  on  ^^iU^Ai 
which  he  made  his  tender  *. 

I  shall  mention  two  defences  more,  which  may  be  Imfimc^ 
either  specially  pleaded  in  bar,  or  given  in  evidence  on 
the  general  isme,  and  these  are  the  infancy  or  cover- 
ture of  the  defendant  at  the  time  of  A.e  contract ;  but 
if  a  promise  be  made  at  the  time  a  woman  is  sole,  [  260  ]  . 
and  she  marry  afterwards,  this  orast  be  pleaded  in 
abatement. 

To  the  plea  of  mfanof,  the  plaintiff  may  reply,  first, 
I7  denying  the  infency. 

Secondly,  That  the  defendant  ratified  the  piomiaes 
after  he  came  of  ttge. 

Lastly,  That  the  things  ftimished  were  necessary 
for  his  degree.,  If  the  defendant  g^ve  hiainfency  in 
evidence  on  the  general  tsnie,  the  plaintiff  may  prove 
eiflier  of  these  three  facts  in  reply* 

In  the  two  first  cases  it  is  sufficient  for  the  plain- 
tiff, in  the  first  instance,  to  prove  a  promise;  and  it  Bortfawickv.- 
is  incumbent  on  the  defendant  to  show  the  time  of  ?x^D^iflL 
his  birth,  for  this  ftict  cannot  be  supposed  to  be  in 
the  knowledge  of  the  plaintiff;  but  if,  upon  a  repli- 
cation of  a  ratification  after  age,  the  defendant 
estaUish  bis  nonage,  at  the  time  of  the  original 

T  3  "  contract^ 


3^S  ABSUMPflT. 

Part  II.  .    contract,  it  is  then  incumbent  on  the  plaintiff  ta 

lnfim€tf,      prove  an  express  promise  tO'  pay  ai^r  he  attained 

•""■"""^""^  his  age.     A  bare  acknowledmnent  of  the  debt  is 

Sitt. after H.T.  ^'^^  sufficient  in  this  case',  as  in  the  casQ  of 
31  Geo.  3,  MS.  the  atatnte  of  limitations,  for  the  law  protects  an 
,  XhruDp  V  infant,  and  implies  no  promise  further  than  for  those 
Fielder,  M.  S.  things  whioh  are  necessary  for  his  support.  In  thi^ 
Esp.628.S.C.  ^j3^^  therefore,  the  payment  of  part  of  the  debt 

k^'^Ab'^  ^"'  ^^^  *^'  without  any  promise  to  pay  the  reminder, 
S.  Am.  1755.  will  not  bind  Urn  to  do  so  ^ ;  and  if  he  promise  to 
cor.  Forstar,  J.  pgy  ^  p^rt  of  the  debt,  it  will  bind  him  so  for  and 
^„,.  no  farther  ^ 

Palmer,  cor.         To  support  the  replication  of  neoessanes^  the 
[  261  1      plaintiff  must  proire  the  station  and  condition  ia  life 
fo^^".  Am'  ^^  *®  defendant,  and  that  the  things  furnished  foe 
181&  him  were  suitable  and  agreeable  to  that  stati(m ;  a|id 

*Madoxv.  if  he  fail  in  establishing  this  fact,  the  jury  should 
MUler,  1  M.     ^^  f^^  ^^e  defendant^ ;  but  the  judge  must  leave  the 

•  vd  n  1  question  to  them,  and  cannot  determine,  as  a  mere 
N.P.  154.  question  of  law,  that  certain  things  are  notneces- 
'lb.  155.        saries'.    Every  injGuit  is  chargeable  for  necessaiy 

•  Scott  V.  Nel-  victuals  and  clothing  for  himself^,  his  wife  V  or 
1?°N^' ^'  1^^^  child*;  and  one  bearing;  a  captain's  com- 
S.'p.'  '   mission  in  the  army  has  been  held  litLbto  for  a  livery 

•  Hands  o.  provided  by  his  orders  for  his  servant,,  for  this  is 
Slaney,  8T.  equally  necessary  for  the  honour  and  credit  ff  his 
I  Tk^^  station  9.  But  as  the  hkw  acknowledges  Ho  discre- 
^^  '  tion  in  an  infant,  it  will  not  permit  hisib  to  be 
PariLer,  sap.  charged  by  any  contract  not  abscdutdy  neGesaaiy 
Whtttinaham  for  his  existence ;  and,  therefore,  for  cockades  found 
494 ;  Why wali  ^^^  ^^  soldiers,  by  order  of  the  defendant  in  the  last 
V.  CbioDpion,  case,  he  was  hdden  not  to  be  liable  ^.  So  he  is  not 
bbt^r.^EL  '  liable  for  goods  provided  him  to  sell  again,  though 
Clarke,  in  one  he  keeps  an  open  and  public  shop,  for  he  has  not 
oJbcmtie  vide  ^*«cretion  to  carry  on  business  * ;  and  evea  mon^ 
B.  N.  P.  154.    lent  him  to  purchase  necesaoriea,  unless  actually  bo 

'B.N. P.  154.  applied  by  hiih,  is  not  recoverable';  aivl  ^Q  aetim 

can 
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ean  be  maintaiiied  agtinat  him  on  an  aeooimt  stated,    Ch.  IT.  S..3. 
thongk  the  partieukn  of  such  account  were  for      Infancy. 
necessaries '.  " 

On  the  part  of  the  defendant,  on  this  issue,  it  Hun^Tx. 
may  be  shown,  that  he  was  provided  by  his  parents  I^>-  40. 
or  friends  with  things  necessary  for  his  condition ;  Emeir  ^ib. 
and,  if  that  appear  to  be  the  case,  whether  known  to  4P9  n. 
tiie  plaintiff  or  not,  it  is  the  bounden  duty  of  a  jury « 
diough  oftentimes  unwillingly  performed  by  them,     [  e62  ] 
to  find  a  verdict  for  the  defendant;  for  the  law  l.^°/^'^:„ 
m  favour  of  infknts  was  wisely  made  to  afford  them  Peake?Cai. 
protection  at  a  time  of  life  when  they  have  not  wis-  2^-  iE«p.Ca». 
dom  to  protect  themselves  *.  .    •   r    . 

Tlie  defence  of  coveriure  is,  in  general,  equally  OnaiMre. 
impopuhr  witft  that  of  mfaney ;  both,  it  must  be 
confessed,  are  attempts  to  avoid  paying  for  that 
which  the  defendant  has  at^tuaUy  received ;  and,  m 
boih  cases,  must  the  plaintiff  sustain  a  loss,  if  he 
does  not  receive  payment  for  the  commodity  with 
wMch  he  has  parted.  The  sense  of  justice,  ther^- 
fbre,  natural  to  the  human  mind,  raises  a  prejudice 
against  these  pleas;  but  a  little  reflection  will  con- 
vince every  one,  that  the  law  which  gives  them  is 
vrise,  and  beneficial  to  th6  public,  though  the  indi- 
vidual may  be  sometimes  injured  by  it.  As  the 
infant  is  not  possessed  of  discretion  to  know  what  is 
beneficial  for  him  or  otherwise,  so  the  married  woman 
bs  neither  property  nor  freedom  wherewith  t6  con- 
tnict ;  both  are  equally  under  the  dominion  of  her  bus- 
band,  and  therefore  die  law  prevents  her  from  being 
accountable  for  her  contracts.  The  evidence  on 
this  plea  of  course  lies  on  the  defendant.  She 
must  prove  her  marriage,  which  is  generally  done 
by  an  examined  copy  of  the  register,  and  proof  of 
her  identity,  or  by  the  evidence  of  some  person 
present  at  the  marriage ;  she  must  also  prove  that 

T  4  her 
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\^H  11.       her  husband  was  living  at  the  time  the  debt  was 
CWihirf.      contracted.    This  is  the  ordinary  evidence;  but  in 
-  one  case ",  where  a  lady  was  married  in  Fninoe,  and 

I  /  d^  ^®  troubles  in  that  country  rendered  it  almost  im- 
linrrvi  M«'s.  possible  to  get  any  person  as  a  witness,  who  was 
iVy|K353*       present  at  the  marriage.  Lord   Kenyan  held,  that 

proof  of  her  and  her  husband  having  been  received 
as  husband  and  wife  by  all  her  friends  and  relations 
here,  was  sufficient  to  support  this  plea,  without 
calling  any  person  who  was  present  at  the  marriage* 
To  this  plea,  the  plaintiff  may  also  reply,  that  the 
husband  at  the  time  of  the  contract  had  abjured  the 

•  iT.Rep.B,9.  realm,  or  ^ras  transported^;  and  where  a  French 

emigrant  had  left  his  wife  in  this  country,  and  was 
himself  resident  in  another.  Lord  KemfCUp  at  Ntft 
PfiuSf  held,  that  this  circumstanee  was  tantamount 

•  Walford  V.  to  the  State  of  banishment  in  a  native,  and  that  the 
^e^'M?S.  ^^  ^^  answerable  as  a  feme  sole  '•  So  if  the  wife 
9£8p.554S.C.  of  a  foreigner,  who  is  resident  abroad,  live  here  and 
« De  GaiUon  trade  as  a  fefne  sole,  she  may  be.  sued  ^  as  such. 
i*b'&^*'357.  ^^^  ^^  *^^  cases ^  where, the  husband  has  been 
» Hop«ireU  v.  ^^^^®^  above  seven .  years,  it  will  be  incumbent  on 
De  nnn%  the  defendant  to  prove  that  he  was  alive  within  that 
^Campb.  113.  fijoxe.     It  had  b^en  determined  by  some  modem 

•  Corbet  v,  cfl^es  ^,  th|it  if  a  wife,  parted  from  her  husband,  with 
P~^^  *    a  separate  maintenance,  secured  to  her  by  deed, 

contracted  debts,  she  might  b^  sued  on  such  con- 
tract :  but  in  a  late  case,  where  the  subject  was  fully 
considered,  the  old  rule  of  law  was  rts-^stablished; 
and  it  is  now  settled,  that  no  agreement  between  a 
man  and  liis  wife  can  sq  far  remove  the  legal  dis- 
abilities of  the  latter,  as  to  make  h^r  contract 
^Manhallv.  binding  7;  and  so  absolutely  void  ia  this  contract, 
R^^'Xis*  ^     ^^  ^^  promise  made,  after  tiie  death  of  the  husbi^d, 

can  give  validity  to  it',  so  as  to  maintain  an  action 
1SM.94.     '  ^^  ^^  original  promise;  though,  if  such  original 

promise 
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« 

pRHttiie  weie  founded  on  such  a  cmiaideration  as  tm-    Ck.  II.  t.  3. 
posed  a  moral  oUigation  on  her  to  perform  it,  it     Gmyfiw. 
wil  be  sufficient  to  support  a  count  on  the  new  J 
promise  made  after  the  death  of  the  husband  >•  MuggJridge, 

5  Taunt  36. 


CHAP.  III. 

OF  THB   BVIDBMCa   IN  ACTIONS   OF  COTBNANT. 


[«64] 


THE  fonn  of  pleading  in  covenant ,  not  allowing  that      ^  jjj 
latitude  to  a  defendant  which  he  is  entitled  to  in  the  Nonett/ottum. 

action  of  OMtumftk^  the  evidence  which  the  plaintiff  

IB  called  upon  to  give  is  more  easily  ascertained  than 
in  that  form  of  action;  for  as  the  law  has  given  no 
general  time  in  this  action,  which,  when  several 
facts  are  stated,  denies  the  whole  of  the  plaintiff's 
case;  and  as  we  have  before  seen  that  facts  which 
are  not  e3q>res8ly  denied  are  considered  as  admitted ; 
it  foQows  that,  unless  in  the  case  of  several  pleas 
under  the  statute  of  Anne,  the  evidence  of  the  plain- 
tiff is  generally  confined  to  a  single  fact. 

The  most  common  plea  in  the  action  of  covenant 
18  that  of  non  tU  factum^  whereby  the  defendant 
d^es  that  the  instrument,  on  which  the  action  is 
founded,  is  his  deed.  On  this  plea,  therefore,  the 
plaintiff  will  be  called  upon  tp  prove  that  the  instru- 
ment was  fairly  executed,  without  fraud,  and  that 
the  proper  legal  formalities  were  complied  with ;  the 
mode  of  proving  which  I  have  before  had  occasion  ^q^  g« 
to  notice,  (a)! 

The 

fa)  If  th«  plaintiff  make  profert,  he  must  prodace  the  dead, 
and  cannoCy  on  such  a  declaration^  give  evidence  of  its  destruc- 
lioOy  excqit  in  the  case  of  an  enrolment  under  the  statote  of 
Hen.  fi|  in  which  case  the  stat.  10  Ann.  c.  iS,  under  certain  cir- 
cumstances makes  a  copy  of  the  enrolment  evidence.  Vide  ante,  1  aS . 

In 


Part  It.'  - 

■  I  I     n'    ■  I » 

[26s] 

•  Yates  v.  ' 
Boon,  2  Strff. 
1104. 

•  Cole  V. 
Robins, 

B.  N.  P.  17a. 

«  and «  Bui. 
N.  P.  17a. 


Ibid. 


•  Piggot*s 
case,  1 1  Co. 

a?. 


[  266  ] 
1  Vide  Bui. 
N.  P.  17a. 

*  Micbael  v. 
^tockwith^ 
Cro.  £.  lao. 


CDVSKANT. 

The  ddfendanti  of  coufse,  will  be  entitled,  in  his 
turn,  to  give  eny  evidence  which  shows  that  it  wts 
not  dnly  exectited  by  lum.   If  it  be  a  forgery ;  or  tf  he 
were  a  limatie ' ;  or  intoxicated,  i^d  knew  not  whftt 
he  did  * ;  or,  if  being  blind,  or  illiterate,  the  instru- 
ment was  falsely  read  to  him,  it  is  not  considered 
as  his  deed :  and,  therefore,  either  of  these  facts  may 
be  giren  in  evidence  on  the  part  of  the  defendant. 
But  the  circumstance  of  the  deed  being  founded  on 
an  tiBurioiis  or  other  corrupt  consaderation  > ;  or  that 
the  party  was  an  infant,  or  under  duress  at  the  time^; 
does  not  so  wholly  destroy  the  deied,  as  to  be  evi- 
dence on  this  issue.  In  the  case  of  a  married  woman, 
however,  her  deed  being  absolutely  void,  her  cover- 
ture may  be  taken  advantage  of  on  ntm  e^faehtm^. 
In  like  manner  as  any  improper  conduct,  at  the  time 
of  the  execution  of  the  instrument,  may  be  given 
in  evidenee^  on  this  plea,  so  may  any  alteration 
whatever  made  by  the  plaintiff,  or  by  another  per- 
son, in  a  material  part  of  the  deed  since;  for  these 
avoid  the  deed,  and  show  that  it  does  not  remain 
so  at  the  time  of  plea  pleaded^.    So  if  the  seal  he 
broken  off,  with  a  view  of  cancelling  the  deed,  the 
defendant  may  tfvail  himself  of  it  on  this  piea ;  but 
if  the  seal  were  broken  by  aceidett,  and  the  plain- 
tiff prove  this  fact,  it  still  continues  an  existing 
instrument^;  and,  if  the  alteration  has  been  made 
after  the  plea  was  pleaded^  tiiis  does  not  support  the 
plea*. 

If  1}ie  declaration  contam  different  averments,  and 
the  defendant  only  plead  non  est  factum^  the  other 
facts  cannot  be  controverted ;  nor  will  the  plaintiff 
be  under  any  necessity  of  proving  them,  further  than 
may  b9  suffittent  to  asceitaia  hi«  damages^ 

Ih  ilf  other  eases  ef  lo«»,  destractimi  or  possession  of  the  defend- 
ant, the  plamtiff  nmst  state  the  chicmnstance  specially  in  die  do 
eiamtlett.    Smtth  and  atather  v.  Woodward^  4  East,  585. 

When 
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'  .  Wben  the  dftfeoduit  dMe  nl»t  jde^d  a&m  aifaetM^      Ok.  iiL 
but  travente  t^ma  qtber  fact  mantiontd  in  dit  clo4    CMftiriftfi. 
clanLtion>  the  evidence  will  be  ctafitaed  to  tbe  hdJt  ' 

BO  traytfBed»  tad  the  onu$  viULJKe  on  th^t  panrty  who 
makes  the  aftitnatite.  Tbus^  if  a  hildlbrd  sue  Us 
tenamty  and  aver  that  he  ploughed  up  ncadow  hyudi 
&e.  eontrtucy  to  his  covenant^  and  fke  tenant  t^^rsd 
this  faot»  the  plaintiff  must  b^ki  vilb  eTideacid  td 
prove  it;  hnt  if  the  defendant^  in  an.aolioti  on  a 
coTFenant  to  pay  a  sum  of  mon^y,  plead  that  he  paid 
it  accumling  to  the  oovenanty  the  plaint^  is  not 
obliged  to  give  any  evidence,  but  the  defendant  mmi 
prove  his  plea  of  payment. 


The  action  of  oovenanl  is  frequently  brought  by  Byer^^gmmt 
or  against  an  assignee  of  a  revetsion  or  term^  and  if     ^^'H^' 
the  plaintiff  have  the  whole  estate,  diongh  only  in 
pari  of  the  premisee  iu  respect  of  whidi  the  eove* 
nant  wail  naade^  ha  mdy  maintain  the  actum  '«  *  CaiapMl «. 

In  eaaes vf^hm*  the aasignee is tdfiunti£^  it ie  necen-  ^A^ai^ 
s^  for  him  tosfet  but  the  title  of  die  otigmal  lessorv  - 
so  as  to  idiow  a  r^venRoa  in  himself;  and  though 
Irheie  the  osiginal  Iteaor  is  hamself  piamtiff^  sndi 
tide  is  IrhoUy  iiiimatiml,  and  oanaoty  if  set  out,  to 
tratersed^  it  is  othetwiae  ia  tbd  dUBe  of  his  assigilBe4 
Bnt. though  the  dtfendant  may  tntverse  the  tide  in 
this  cate^  yal  the  plaintiff  ia  Hoi  obliged  to  prove  it 
pieeisely  as  iaidi  if  he  shiowa  a  title  of  the  sama 
iiadf  mid  that  the  lessor  had  a  revendon  which  ie 
ateigaed  to  hisi^  thai  is  kaffioisal  ^.    If  thfe  oOttvqfw  *  Carwick  v. 
MOe  to  dm  ptskitiff  be  tmvened,  i^vrill  be  incum-  f^!& 
bent  on  him  eilhear  to  prONre  the  ooAvByaoea  dvij  Bing.  531. 
and  tegularly  made,  or  ebe  a  payment  of  rent  ta  '  Doe  v. 
him  by  the  defendant '  (fc)^     Rut  m  the  case  of  %  Loid*Ken°on 

deferent  Steiorord  Sum. 

(»)  Tbec»gftofIfav.Janbr»wa>^^MiWi^WiS|>i^l»tfaa  ^"' ^^    ' 
Imor  of  tilt  pbibtiff  to  pai  aa  ^od  to  a  lesit  pnitsi  lijr  siia 
Mn.  Ptrkft  «»  the defeadant te tY^ntM^^oB  ymn^Atfbma^nMm 
at  the  end  of  fourteen  jeafs  bf  Mn .  Arte,  0^*  tar  aasiga^  oA 

giving 
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Part  II;      defe&daat  who  is  sued  as  asftignee  of  a  term,  it  wiQ 
Agt^d      be  guffident  on  the  part  of  the  plaintiff^  to  prore 
.Aiyiec.      ^^  ^^  defendant  is  in  actual  posseision,  or  pays 
the  rent    This  is,  howerer,  only  jprima  fade  evi- 
dence,  and  does  not   estop   the  defendant  from 
showing  that  the  title  is  Jn  another,  under  whom 
he  holds ;  .and  therefore,  in  one  cas^,  where  a  de- 
fiendant,  who  was^  sued  as  assignee  of  all  the  estate 
of  the  lessee,  traversed  that  (act,  and  proved  that  he 
was  under-tenant  only,  (a  reversion  of  a  day  being 
left  in  the  original  Jessee),  it  was  holden  that  the 
'  ^H^^         action  was^  not  maintainable '.     In  another  case 
Doo^  13S.      lessees  for  lives  granted  all  their  estate  to  a  third 
Ssedso  person  for  ninety-nine  years,  if  the  lessees  shoidd so 

Com.  766.  ^'  ^^^S  ^^®  >  ^^^  ^^^  ^^  ^^  ^""^  holden,  that  such 

grant  being  no  assignment  of  Ae  freehold,  tiie 
'^1  of  Derby  grantee  codd  not  be  sued  by  the  original  lessor  ss 
lEitft,  ia2.     ^®  assignee  of  the  estate*.    So  in  a  case  '  at  tSi 
a  Arerillv.       PrmSy  where  the  defendant  proved  that  her  husband, 
Holmes,  Wor*  (the  original  lessee),  by  his  will  left  his   freehold 
Ass.  1805.       messuages,  and  also  his  persdnal  estate,  to  two  per- 
sons, in  trust  to  permit  the  defendant  to  receive  and 
take  the  rents,  issues,  and  profits  of  his  real  estate, 
and  the.interest  of  the  personal  estate  during  her 
widovdiodd;  and  after,  her  death,  or  second  mar- 
riage, in  trust  to  sell,  &c.  and  in  case  of  such  maf' 
liage  to.  pay  her  an  annuity  of  50/.  and  made 
those,  persons  executors;    Mr.  J.  Lawrence  heU 
the  defendant  not  chargeable  as  assignee,  although 
she  had  always    continued  in  possession  of  the 
premises;  and  in  a  still  later  case  it  was  deter- 
mined, that  a  devisee  of  the  mere  equity  of  redemp- 

(^hring  six  months  preiioos  notice  to  quit.  The  lease  hetifjiot 
my.aoMl  a  notice  by  the  lesMr  of  the  plaintiff  being  proved^Jt  ^ 
objected  by  the  defendant's  coun^l,  that  the  lessor  of  the  plaintiff 
should  produce  some  deed  of  assienment  from  Mrs.  Parkit.  ^^ 
it  u>peanng  that  the  defendant  had  paid  rent  to  him.  Lord  Kenyan 
saicly  that  was  sufficient  evidence  of  an  assignment,  and  of  th« 
defendant  being  his.  tenant.     Fide  mUe^  S5. 

tion 
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lion  of  a  mortgaged  tenn  cannot  he  bo  charged  in      Ch.  III. 
a  court  of  law  '•    Whether  a  mortgagee  taking  by       Agama 
way  of  assignment  the  whole  term,  but  who  never      '^'^^"^' 
entered  into  possession  oi  the  premises,  can  be  so  i  Mayor  of 
charged,  must  be  considered  as  a  doubtful  question;  Caditle  v. 
in  one  case  it  was  held  that  he  could  not%  and  s^iit^id?. 
though  this  decision  has  been  doubted  by  the  highest  s  Eusioq  9, 
authority',  it  has  never  been  expressly  over-ruled^,  Jacqaes, 
Assignees  of  a  bankrupt  Qannot  be  charged  as  assig-  ^  ^^'  ^^*. 
neesofa  term  which  was  in  him,  merely  upon  the  com-  Reeves  dted 
missioner's  assignmedt  to  them^.     To  support  an  nougf.461. 
action  against  them  as  such,  it  must  also  be  proved  j)^^  ^^^  ^^ 
that  they  accepted  the  assignment  of  the  premises,  3i3;  Stone*.  * 
and  possessed  themselves  of  them.    Merely  putting  ablated* 
the  premises  up  to  auction,  for  the  purpose  of  ascer-  7  Esit,  341. 
taining  their  value,  is  not  such  an  exercise  of  right  *  ^^«  8  £■•(, 
as  will  make  them  liable  to  the  action  ^.    But  if  on  7^*    ,^, 
bang  applied  to  for  the  key,  the  assignee  answers  9.  Daiton,    * 
that  he  will  keep  it  till  the  end  of  the  quarter  to  see  if  Pake's  Cm« 
he  can  let  the  premises,  this  act  vrill  xnake  him  liable  ,^' 
as  assignee  of  the  term;  for  though  he  may  refuse  BicfaaidBon, 
it  at  first,  he  cannot  take  it  in  part,  and  afterwards  7  ^^  335* 
reiect  it  when  he  finds  it  will  not  answer 7,     So  'Broome v. 
where  on  a  bankruptcy  happening  in  June,  and  an  xenyon  c^* 
assignment  being  made  in  July,  the  assignees  ac-  atN.  P.  dted 
toaUy  took  possession  and  continued  in  possession  ^^^'339- 
jt^l  march,  when  they  put  up  the  lease,  fixtures  and 
stock,  but  failing  to  sell  the  lease,  returned  the  keys 
to  the  landlord;  it  was  held,  that  by  these  acts 
they  had  made  themselves  liable  as  assignees  of  the  g^^j^*' 
term*.  .   iB.fcA.  303. 
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CHAP.  IV. 

OF  THE  BVIDKNCB  IN  THE  ACTION  OF  DEBT* 

SECTION  L 

On  Specialties. 

Put  11.  THE  action  of  debt  is  founded  either  on  contract, 

NimaifactwB.  ^^  q^  a  d«ty  raised  by  operation  of  law.    The  former 

Ettajr  be  either  by  specialty,  or  on  a  simple  eontraot. 

In  the  case  of  an  action  founded  wholly  on  a  spe- 
cialty, Ktfle  more  need  be  said,  tb^a  to  refinr  to 
what  has  been  already  obsenred  on  the  action  of 
eaeenanti  for  in  this  case,  as  in  that,  the  rules  of 
pleading  require  that  some  one  ftict  only  shall  be 
traversed.  Tlie  only  plea  which  denies  the  contract 
itself,  is  the  same  as  in  that  action,  vie.  the  plea  of 
mm  est  factum  \  whi^  in  cases  of  bonds  for  payment 
of  money,  puts  the  plaintiff  on  proving  nothing  mom 
flian  the  existence  of  the  deed.  Any  thing  whioh 
goes  to  avoid  it,  or  to  deny  any  of  the  other  nwtten 
stated  in  the  declaration,  must  be  specialiy  pleaded; 
[  269  ]  and  therefore,  in  the  case  of  a  bafl  bond,  to  itrtAdk 
this  plea  only  is  pleaded,  the  plaintiff  has  oidy  lo 
prove  the  execution  of  the  bond,  and  need  not 
prove  the  writ  or  assignment  by  the  sheriff.  9y  the 
rules  of  the  common  law,  the  penaily  of  a  bond,  or 
other  instrument,  was  in  all  cases  considered  as  the 
debt,  and  therefore  it  was  never  necessary  to  give 
any  evidence  of  the  actual  damage  which  the  plaintiff 
had  received;  but  the  defendant,  if  aggrieved,  was 
Aueitmentof  obliged  to  apply  to  a  court  of  equity  for  relief.  The 
i^oWi    ^^^^  of  8  &  9  WiU.  3,  c.  11,  has  introduced  a 

more  equitable  mode   of  proceeding  in  cases  of 

bonds 
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bonds  for  perfonaance  of  covenants;  and,  tb^refore,    Ch/IV.  s.  i. 
in  these  and  all  other  actions  for  a  penalty,  it  is  now     Atwtamnu 
necessary  for  the  plaintiff  to  suggest  the  breaoh  com-    ^^^'^^^* 
plained  of  on  the  record,  either  by  specially  stating  it  >  Collet  v. 
in  his  declaration  or  replication;  or  where  the  deela-  Rosewell, 
ration  is  general  and  judgment  is  given  by  defttult,  or  Har^v. 
on  demurrer,  by  suggestion  subsequently  entered  oa  Bern,  lb.  54a 
the  rdl ' ;  and  In  the  two  former  cases,  if  only  one  j^£J^  gj; 
breach  be  alleged,  it  is  sufficient  to  state  it  without  Rep.  255. 
saying,  '^  according  to  the  form  of  the  statute  V  >  Toombs  s. 
Upon  the  bseach  so  assigned  or  su^ested,  the  jury  {^£^/  g. 
find  the  adtaal  damage  sustained  by  reason  of  the 
breach,  as  well  as  the  iM)minal  damages  by  reason 
of  the  detention  of  the  debt.    To  enable  them  to 
do  this,  the  plaintiff  must  be  prepared  with  evidence 
to  prove  the  extent  of  his  injury,  the  same  as  if  he 
had  brought  an  action  of  iusumpsit  or  covenant; 
and  where  the  condition  does  not  appear  on  the  de- 
clamtion,  or  in  the  pleadings,  but  is  only  suggested 
after  judgnent,  he  must  also  give  some  evidrace  of 
the  bond  to  show  that  the  cenditioB  is  as  suggested; 
bat  it  ^sriH  be  aufficieot  for  this  purpoae  if  the  plain^ 
tiff's  attorney  sweats  that  the  bosd  produced  is  the 
instnument  delifvered  to  him  to  bisagihe  action,  and  •HciMiiMmi^. 
ftiitlue  knows  of  no  other  of  the  same  date;  without  aCenjAuiai! 
eallmip  the  suhscrilttng  witness  K  S.  C. 

in  actions  founded  on  record,  if  the  deftodaat  Ante,  30. 
deivf  the  record,  it  must  be  by  plea  of  fmt  iid  record, 
the  mode  of  proof  in  which  case  has  been  befiKe 
aotioed*. 

The  statute  of  lisaitations  not  having  pvorided  for       Plea  of 
the  oase  of  actions  on  specialties,  cannot  be  pleaded      Po^r""^- 
in-  bar  of  any  action  founded  on  them;  biut  if  the 
obligee  of  a  bond,  or  other  creditor  by  specialty,      [  370  ] 
he  fay  a  lofig  time  without  dadiaing  his  debt,  pqr*- 
SMnt  will  be  presumed.    Hue  payment  should  (be 
pleaded  as  bavmg  been  made  after  the  day,  aa  well 
1 .         .  as 
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Part  II.       as  at  the  day,  for  the  proof  of  any  intercsst  bting 

Flea  of       paid,  or  other  act  of  the  defendant,  confirming  the 

^^*'^^^'      instrument^  after  the  day  of  payment  mentioned  io 

the  condition  of  a  bond,  would  preclude  the  de« 

fendant  from  any  such  advantage  on  the  plea  of 

9olvU  ad  diem,  though  ever  so  long  a  time  had  elapsed 

>  Mordand       since  such  payment  '•    In  cases  wher^  the  presnmp* 

T^B^6«i       ^^^  arises,  instead  of  the  defendant  being  caUed  on 

to  prove  his  affirmative  allegation  of  payment,  the 
omu  will  lie  on  the  plaintiff  to  rebut  the  presump-* 
tion.  The  nature  of  this  presumption,  and  the  kind 
of  proof  sufficient  to  repel  it,  has  already  been 
Ante,  a8.         spoken  of  in  its  proper  place. 


SECTION  II. 

On  Simple  Contracts. 

Ch.  IV.  8. 2.  To  actions  of  debt  founded  on  the  mqife  contrad 

NUdOet.  of  the  party,  or  where  a  specialty  or  record  is  not 

T  ^jjj^  p  the  gist  of,  but  only  inducement  to  the  action  *;  a* 

CoTMt,  8 Lord  in  an  action  against  a  sheriff  for  an  escape;  or  for 

^^y '  589*  f^nt  on  an  indenture ' ;  or  against  an  executor  on  a 

•  luidf .  3^.  devattavit  ^ ;  and  in  like  manner  in  cases  founded 
Warner «.  on  a  duty  raised  by  operation  of  law,  the  rules  of 
Covm.  580.  pleading  allow  a  much  more  general  defence,  hamdy, 
« JoDei  the  general  issue  of  nil  ddfet.  This,  like  the  plea  of 
•.  Pope,  non  oismnpnt,  puts  the  whole  of  the  case  in  iamie, 
Bui.  N.P.%0.  T^'^'^  it  incumbent  on  the  plaintiff  to  prove  eveiy 

thing  which  he  was  obliged  to  state  in  his  de» 

•  Lee  V.  daration,  and  enables  the  defendant,  on  his  pert,  ta 
Rogen,  prove  any  thing  which  shows  the  plaintiff  has  no 
j^~^y^^*  demand  on  him.  It  has  been  held  in  some  eases  ^ 
OlotMip,  *  that  a  defendant  may  avail  himself  of  tiie  statute  e( 
AM^^Sa^  Kmitationi  on  this  plea;  but  the  modem  practice 
978.           *  has  been  to  plead  the  statute  specially ;  and  if  the 

question 
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question  were  to  uriie,  it  woidd  most  probably  be    ch.  IV.  s.  2. 
held  thi^  such  plea  was  absolutely  necessary  to      OmSunpk 
enable  the  defendant  to  avail  himself  of  the  statute :      ^^^«'»^^^^' 
the  same  reason  applies  to  this  case  as  to  the  case  of  ,  y^^^ 
itssumpnt,  namely,  that  notwithstanding  the  statute,  1  Williams' 
the  debt  still  exists,  for  the  reme<fy  only  is  barred ",  ^^^^J^A 
On  such  a  plea,  the  replications  and  evidence  woukl^*  Quantock 
be  the  same  aa  in  the  action  of  amtmprit.  .    ^-  J'"^^' 

'^  5  Burr.  afcS. 


CHAP,  V.  [,^2  3 

OF   THE   EVIDENCE    IN    ACTIONS  ON    STATUTES. 

SECTION  L 

On  such  as  are  called  Penal. 

WHERE  a  certain  sum  of  money,  or  so  much  as*    ch.  V.  s.  1. 
may  be  easily  rendered  certain  by  calculation,  is  •     On  Penal 
given  by  way  of  penalty  for  any  offence,  either  to       Statutes, 
the  party  injured,  or  to  a  common  informer,  the  """"""■"■"-- 
statute  creates  a  duty,  the  perforntanoe  of  which 
may  be  enforced  by  the  action  of  debt.     To  this 
action  the  defendant  may  plesul  either  nil  debet,  or 
not  guilty,  at  his  election ' ;  and  on  either  plea  it  will  •  1  ^^  Copimi, 
be  incumbent  on  the  plaintiff  to  prove  that  the  de-  qui  t&m  v. 
fendant  has  committed  the  acts  imputed  to  him ;  to  p^p  Jg^   ' 
prove  which,  evidence  must  be. adduced  of  the  whole  Biir.N.P.197. 
of  the  affirmative  matter  mentioned  in  the  declara- 
tioiL     But  when  the  declaration  negatives  any  fact 
which  the  defendant  alone  can  be  prepared  to  prove^. 
it  seems  to  be  incumbent  on  him  to  prove  the  affinna- 
tive:  for  instance,  in  an  action  on  the  game-laws, 
which  prohibit  all  persons,  unless  possessed  of  cer- 
tain qualifications,  from  killing  game,  it  is  agreed 
that  proof  of  the  defendant  having  killed  game,  o^     r  273  1 
sAtempted  to  do  so,  by  using  a  dog,  a  gun,  or  other 

IT  engine 
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Part  II.       engine  for  that  purpoae,  will  bef«  sufficient  on  thd  part 

On  Penal      of  the  plaintiff,  in  an  action ;  a&d  the  defendant 

"*^*'       muBt  prove  that  he  id  \^ithin  one  of  the  exceptions 

which  give  the  qualification.    But  on  the  queetioo, 

whether  it  was  not  incumbent  on  the  proeeeutor  U>. 

givfe  general  negative  evidence  on  an  infoimatiMl 

>  Vide  Rex       befwe  a  maguiraie,  the  court  was,  in  one  case ', 

i£&8t,^&39.     cqu^Uy  divided;   and   even  in  action$  where  the 

negative  matter  is  equaUy  capable  of  proof  by  the 
plaintiff,  as  in  an  action  for  sporting  without  a  certi- 
ficate, it  should  seem  that  the  plaintiff  should  be 
prepared  with  evidence  to  prove  a  search  at  the 
proper  office  nearest  ti^  defendant's  residenc^^ 
where,  according  to  the  provisions  of  the  act,  such 
a  certificate  would  be  granted^  and  that  ^no  such 
certificate  was  entered  there ;  for  though  the  general 
rule  is,  that  the  affirmative  only  need  be  proved,  yet 
we  had  very  early  occasion  to  observe  that,  where  a 
Ante»  5.  man  is  charged  with  a  trangression  of  the  law,  and 

it  is  in  the  power  of  the  other  party  to  prove  the 
negative,  the  rule  admits  of  an  exception.  I  must^ 
however,  here  observe,  that  m  those  actions  for 
sporting  without  a  certificate,  which  have  fistltoi 
within  my  experience^  ilo  such  evidence  has  beien 
required. 

The  defendant  may  ako  avail  himself  oa  the 
general  issue,  of  tiie  suit  not  having  been  oommeneed 
in  due  time,  which^  by  statute  31  Elis^  e*  &  a^.  £»  is 
[  274  ]  limited  to  two  years,  in  eases  where  the  forfeiture 
is  given  wholly  to  the  king ;  akid  to  one  year,  where 
given  to  the  king  and  the  informeir  jointly  (  in  aU 
cases  where  the  statute  ereatiAg  the  offeacQ  has  not 
fixed  some  other  period  of  limitation^  la  cases, 
therefore,  where  it  does  not  ^)pear  oa  the  face  of 
the  record  itself,  that  the  suit  was  covB^enoed  within 
the  limited  time,  the  plaintiff  should  be  pn^ared 
with  the  writy  which  he  may  picoduce  at  a^y  time 

during 
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doling  the  trials  to  show  the  exact  day  when  the  Ch.  V.  s.  ». 
action  was  oommeoced.  If  the  defendant  were  not  On  Penal 
served  with  the  first  writ^  and  an  aUas  has  issued^   ' 


it  must  i^pear  that  the  first  writ  was  returned,  even  1  Maadiam  q. 
thongh  the  declaration  were  filed  within  a  year  after  t^m  vTwalker, 
the  issuing  of  the  fir^t ;  otherwise  the  second  is  no  i^^^  ^  *        * 
Tegular  continuance  of  it*;  but  if  the  first  writ  ap-  s  Hifrrs  v. 
pear  to  have  been  returned,  and  the  return  duly  y*^^"^^ 
entered  on  record,  continuances  may  be  entered  at  stanway 
eny  time  afterwards'.     Where  only  one  writ  has  v.  Ferry, 
issued,  and  the  declaration  is  filed  within  a  year  J^g^** 
afterwards,  it  is  not  necessary  to  show  the  writ  re-  a  Q^tes  9. 
turned^,  or  otherwise  connect  it  with  the  declaration.  Jenkinson, 
even  though  the  writ  was  not  qui  tarn  ^,  ^^  g^g- 

The  evidence  on  the  part  of  the  defendant,  when  « Panonso. 
the  general  issue  is  pleaded,  can  b^  only  such  as  ^^  7 1*®"° 
tends  to  contradict  that  ^ven  on  the  part-  of  the    ,]*'  '. 
plaintiff,  or  to  show  a  reasonable  excuse.    In  actions  ^j^piper, 
OA  the  game  laws,  for  instance,  courts  will  not  try  4  Tauot  585. 
the  4ght  to  a  manor;  and  if  the  person  who  ap- 
pointed the  defendant  his  .gamekeeper  has  only  v 
colourable  title,  it  will  not  be  permitted  to  charge 
him  in  such  action^;  but  if  he  has  not  any  ground  '  9'^"*^''' 
of  claim,  the  mere  circumstance  of  his  appointing  Rep.681. 
the  defendant,  will  form  no  excuse  7*  and  the  plain-  ?  s.C. 
tifi^  in  answer  to  a  mere  pretended  title,  may,  on  his  ^  '^*  ^P*  ^^* 
part,  prove  the  real  title,  and  the  commencement 
ot  the  encroachment  under  which  the  defendant  was 
appointed,  for  the  purpose  of  showing  that  it  was 
wholly  without  colour  or  foundation  •.    As  to  the  '  ^""^^  *• 
proof  of  qualification  by  estate,  if  the  defendant  ^b.&a!34k 
prove  himself  to  be  in  possession  of  Isnd  of  the 
value  of  100/.  per  annum,  the  presumption  is,  that 
he  is  entire  owner,  lintil  the  contrary  be  proved  by     ^ 
showing  that  he  only  rents  it,  or  that  it  is  affected     *•  ^^^  J 
wtA  incumbrances  reducing  its  value  below  that  *^!^^^^ijr 
sum  9.    A  claim  made  by  Uie  defendant  before  com-  230/ 

V  a  missioners 
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Part  II. 

On  Fend 

StatuUu 

»  Rexi7.Clarke, 
8T.Rep.2!lO. 

'  Bredon  v. 
Harman, 
3  Stra.  701. 
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missioners  of  income,  of  an  allowance  by  reason  of 
charges  affecting  the  land,  is  sufficient  evidence  of 
its  not  being  of  greater  annual  value  than  that  stated 
by  the  defendant '«  If  the  defendant  admit  his  guilt,, 
but  mean  to  set  up  a  former  conviction,  he  must 
plead  it  specially^;  and  if  the  plaintiff  reply  nul  tiel 
record  to  the  plea  of  conviction,  it  makes  an  issue  in 
law,  and  the  defendant  must  be  prepared  to  prove  it 
to  the  court,  as  in  other  cases  of  record ;  but  if  per 
fraudem  be  replied,  this  will  be  tried  by  a  jury,  and 
the  onus  will  lie  on  the  plaintiff. 


On  Remediai 
Statutes, 


*  Vide  Canh. 
38a.  I  Show. 

354- 


[376] 


Action  ly 
Jjmdhrd  fir 
d&ubte  Bent. 


SECTION  IL 
On  Remedial  Statutes, 

Actions  by  the  party  grieved,  on  a  statute  made 
for  his  protection,  or  the  better  enforcing  his  rights^ 
are  not  considered  in  tihe  light  of  penal  actions,. and 
are  therefore  much  more  favoured  in  a  court  of 
justice.  They  are  not  within  the.stat  of  Eliz.  a& 
to  time'* 

The  actions  founded  on  statutes  of  this  descrtp- 
tton  are  very  numerous.  I  shall,  however,  in  tUs 
place,  only  notice  those  against  a  tenant  who  holds 
over  after  a  notice  to  quit;  and-  against  a  hundred 
for  recompense  to  the  party  injured  by  a  felony ;  a» 
being  the  most  usual.  The  action  for  subtraction  of 
titlies  will  be  more  properly  treated  of  in  another 
chapter;  and  that  against  a  sheriff  for  selling  without 
paying  the  landlord's  rent^  when  we  come  to  treat  of 
actions  against  that  officer. 

1.  The  actions  for  additional  rent,  are  given  by 
the  statutes  of  4  Geo.  3,  c.  28,  and  1 1  Geo.  2,  c.  19* 
The  former  of  these  statutes  relates  to  notices  given 
b^  landlords,  the  other  im  notices  given .  b^^  tenant.s» 

In 
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Ae  first  case  the  statute  gives  double  the  yearlif    Ch.  V.  t.  a. 
wilue  against  the  tenant  who  holds  over;  in  the      Action  by 
other,  douUe  rent  only  is  recoverable      There  are    double  Bent. 

several  other  differences   between  the    provisions  . « 

of  these  two  acts  of  parliamait.     The  double  of 
the  yearly  value  given  by  the  first  can  only  be  re- 
covered by  action:  whereas  the  double  rent  given 
by  the  odier  may  also  be  recovered  by  distress. 
The  notice  by  the  landlord  must  be  in  writing  ■ ;  that  '  iTTiIkinsoa  v. 
by  the  tenant  may  be  by  parol  \    In  actions  founded  ^^*  ^  ®"''' 
on  the  statute  4  Geo.  2,  where  notice  has  been  given  a  ximmins  v, 
by  the  landlord,  the  plaintiff  must  prove  that  the  de-  Rowlison, 
fendaat  held  under  him,  by  shovring  the  taking,  or  ^  ^^^'  *^^ 
payment  of  rent,  having  given  him  notice  to  produce 
his  receipts;  and  to  entitle  himself  to  double  the 
yearly  value  firom  the  expiration  of  the  term,  he  must 
prove  that  a  notice  signed  by  himself,  or  some  other 
person  duly  authorized,  was  given  to  the  defendant 
previous  to  the  expiration  of  the  term,  to  quit  at  the 
end  of  it  ^    But  if  the  tenant  having  continued  to  >  Cutting  v. 
the  end  of  the  term,  without  any  notice,  afterwards  ^^^^^^  ^^y,,^ 
hold  over,  the  landlord  may  still,  provided  he  has 
not  done  any  suet  to  acknowledge  the  continuation     - 
of  the  tenancy,  give  notice  to  the  tenant  to  deliver 
up  the  possession,  or  pay  double  the  yearly  value  ♦,  « Cobb  v. 
in  which  case  the  tenant  will  be  liable  to  double  Stokef,8East, 
value  firom  the  time  of  the  notice.    By  this  act,  how« 
ever,  the  landlord  waves  his  right  to  any  rent  what- 
ever during  the  time  which  the  defendant  has  held 
over  previous  to  the  notice,  for  he  cannot  consider 
the  defendant  as  a  legal  tenant  during  any  part  of 
the  time  after  the  end  of  the  term,  and  a  tortious 
holder  afterwards  ^.  The  defendant  being  considered  'Ibid. 
by  this  action  as  a  tortious  holder  ^,  and  not  a  tenant  ^Soultby  v. 
holding  under  an  increased  rent,  it  follows  that  no  q  £^^',,0 
objection  can  be  made  to  the  action  on  account  of  the      r  <^,^i-  -i 
plaintiff  having  recovered  in  an  ejectment,  on  a  demise 

V  3  ,  laid 
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F^rtll.       l^d  previous  to  the  time  of  the  holding  oter.    bi  the 

Aetion  by      case  of  a  tenancy  from  year  to  year,  it  must  be  proTed 

^^^If'oJ^  ^^^  six  months  notice  was  given  to  qint  at  the  end 

1  oftheyear.    As  to  what  persons  shall  be  considered 

as  authorized  to  give  such  notice,  it  has  beem  hdd  th^ 

areceiver,  appointed  by  the  Court  of  Chancery,  may 

give  the  notice  in  his  own  name,  and  bring  the  nctioii 

■  Wilkinsonv.   in  the  name  of  the  person  who  has  the  legal  estate  * ; 

agg^5'      *^  ^^^  ^^^  if  ^^y  common  agent  give  tiie  notice,  his 

principal  may  confirm  it  by  a  subsequent  recognition, 
though  he  had  given  no  previous  orders  oii  the  sab^ 

*  Gooddd*  jeot  \  And  tenant  in  common  may  alone  give  notice 
\v!^'^^*  to  quit  hk  moieiy^  and  maintain  an  action  for  double 
3B.&2A.^  the  yearly  value  thereof  ^i  but  if  there  are  sevend 
'  Cutting  V.  joint-tenants,  all  ought  to  join  in  giving  the  notice^. 
Derby,  3  Blac.  The  plaintiff  nuBst  then  prove  the  yearly  Value  of  the 
«  R^tdem  P'^i^'is^y  of  which  die  rent  actuaHy  reserved  is  in 
Fisher  v.  Cut-  ordinary  cases  considered  as  the  measure ;  and  dso 
^^'^v?^  the  time  during  which  tiie  defendant  held  over  after 
post  [^ao.]      the  day  oo  which  he  ougfat'to  have  quitted.    He  is 

not  obliged  to  prove  any  other  demand  of  possession 
previous  to  the  bringing  the  action,  besides  the 
notice ;  nor  need  he  ptove  thst  any  person  attended 
at  the  appointed  time  to  receive  the  possession  from 

*  WiHdiwon      *«  defendnnt  K 

9.  Cdley,  ubi  This  actiiNi  being  founded  on  the  wHfol  miscon- 
*^^'  duct  of  the  defendant,  cannot  be  maintained  where 

he  has  held  over  under  a  fair  clAim  of  title,  though 
such  <^ss  has  been  unsuccessful;  and  Ihcfrefoie 
where  a  tenant  for  life»  with  u  ixywer  of  leasing  at  tiie 
liestrent,  demised  to  a  person  already  in  possesskm, 
in  consideration  of  a  surrMder  of  his  lease,  and  the 
reinainder«>man  afterwards  disputed  ^tiie  vuMdity  of 
the  lease  on  tlie  ground  of  the  best  rent  not  being 
reserved,  the  juiy  finding  tiiact  there  was  no  fraud  or 

*  Wrigiit  V.  collusion  by  the  defendant^  the  court  held  he  eodd 
Cw^aJ)!^^'   not  be  charged  with  doiMe  the  yearly  Tahie  Hot  A^ 

time 
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tine  duriog  wfaidi  be  held  crer,  while  defending  the    cb.  V.  i.  a. 
ejeoineut  which  was  brought  to  try  the  validity  of  Action  on  the 

1.  The  first  statute  which  gare  an  action  againeta . 

himdredywasthatof  Wineheeterad,  13  Edw.  1,  com- 
monly called  the  Statute  of  Hue  and  Cry.    By  this 
statote  a  party  robbed  might,  in  case  the  hundred  did 
not  apprehend  Ae  felon  within  forty  days,  recover 
the  amount  of  his  loss  from  them.  By  stat.  6  Geo.  s, 
c.  i6y  the  time  is  extended  to  forty  days  after  notice 
in  the  gazette,  as  thereby  required  j  and  it  has  been 
holden  that  where  the  declaration  averred  that  the 
felon  had  not  been  yet  taken,  the  apprehension  of 
any  one  of  the  felons  before  the  commencement  of 
the  action  was  a  good  defence '.  Various  provisions  '  Baskenrille 
have  been  added  from  time  to  time  b^  several  later  ^?IJ5?'  °^ 
statutes ;  and  as  the  law  now  stands,  the  plaintiff,  to  1  Sid.  11! 
sustain  his  action,  must  prove  the  following  facts : —     [  ^7^  ] 

1st.  That  he  was  robbed  in  the  day-time^ ;  that  is,  <  Ashpole*8 
when  there  was  day-light  enough  to  see  a  man's  face.  <»»«>  7  Co.  6. 
It  is  said  in  some  of  the  cases,  that  the  robbery  must 
be  in  a  highway;  but  diis  does  not  appear  to  be 
necessary^,  so  as  it  is  in  an  open  place,  and  not  in  a  '  Cooper  v. 
dwelling-house*.    That  the  place  where  the  robbery  ^"^i^^^f 
was  committed  is  within  the  hundred  sued ;  though  2  Ld.  Ray. 
a  variance  from  the  parish  named  in  the  declaration  ^f^* 
is  not  material^.    It  must  also  be  proved,  either  that  ^  ^o.  6  ^^^* 
die  robbery  was  on  a  working  day ;  or  that,  if  on  •  Shrewsbury 
Sunday,  the  plaintiff  was  going  to  church ;  for  by  ^-  ^^'  of 
the  statute  29  Car.  2,  c.  7,  a  man  travelling  on  a  a  Leon!  174. 
Sunday  is  taken  out  of  the  protection  of  the  act^.        ^  Tathmaker 

2d,  That  the  plaintiff,  as  soon  after  the  robbery  as  ^^^^^  "^ 
he  conveniently  could,  gave  notice  to  some  of  the  itf<-  1  Stra.  406. 
habitants  of  some  town,  village,  or  hamlet,  near  to 
the  place  where  the  robbery  was  committed  7.    It  is  ^Required by 
not  necessary  that  the  notice  should  have  been  given  c.  13,  %.  u' 
to  the  inhabitants  of  the  nearest  village'  ;  but  it  will  « Noy^sa. 

V  4  be 
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Part  II.  be  sufficient  if  it  is  given  at  the  next  Tillage  lying  in 
AtuUm  on  the  the  great  road,  though  there  is  one  nearer,  lying  out 
Hue  and  Cry.   ^^^^'    Neither  need  the  Tillage  at  which  the  notice  is 

«, .    given  be  in  the  same  hundred  or  county '. 

■  Tutter  V,  In-  3d.  That,  with  as  much  conTenient  speed  as  mi^t 
DacOTum  ^  ^^^  *®  robbery,  he  also  gaTe  notice  of  it  to  one 
Cro.  Car.  41.  of  the  constables  of  the  hundred,  or  to  some  constaUe, 
B.  N.  P.  184.    borsholder,headborough,ortithing-manofsometown, 

parish,  village,  hamlet,  or  tithing,  near  unto  the  place 
wherein  the  robbery  happened ;  or  that  he  left  notice 
E  ^79  ]      ^  writing  of  the  robbery  at  the  house  of  such  con- 
stable, 8lc.  describing  in  such  notice  «o  given  or  left, 
as  far  as  the  nature  and  circumstances  of  the  case 
would  admit,  the  felon  or  felons,  and  the  time  and 
*  Required  by    place  of  the  robbery  *.  The  plaintiff  was  robbed  soon 
»tat.  8  G.  3,      ^f^^  g-^  •  jj  ^Q  morning,  about  two  miles  and  a  half 

from  Northampton,  and  the  highwayman,  to  prcTent 
his  pursuit,  cut  his  bridle  and  stirrups,  threw  them 
into  a  ditch,  and  turned  his  horse  loose ;  the  plaintiff 
recovered  them,  remounted  his  horse,  and  rode 
through  a  village  without  giving  any  notice  to  the 
inhabitants ;  but  meeting  three  men  on  his  return  to 
Northampton^  he  informed  them  of  the  robbery,  and 
arrived  at  Northampton  at  seven  o'clock.  He  gave 
notice  to  an  innkeeper  there,  and  from  thence  went 
to  a  place  three  miles  off,  where  the  high  constable 
resided,  and  between  eight  and  nine  gave  notice  to 

dnd  of  ""^  ^i°^-  ^^^^  ^^  ^^  ^  ^®  6^^^  notice,  for  the  high 
Wmersley,  constable  was  the  most  proper  person  to  apply  to, 
B^!  N.  P?*^"  and  it  was  not  required  that  he  should  go  to  the  next 
185,  S.  C.        constable ». 

Required  by  4th.  The  plaintiff  must  next  prove,  that,  within 
samestet.        twenty  days  next  after  the  robbery,  he  caused  a 

notice  to  be  given  in  the  London  Gazette,  describing, 
as  far  as  the  nature  and  circumstances  of  the  case 
would  admit,  the  felon  or  felons,  and  die  time  and 
place  of  the  robberV;  together  with  the  goods  and 

effects 
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effects  whereof  he  Iwas  robbed.    1V>  prove  this  the    Ch.  V.  s.  2. 

gaaetle  itself  should  be  produced ;  and  the  notice    A^*on  on  the 

should  contaiii  erery  material  description  of  the  rob*    jy^  ^^  ^ 

ben    In  .one  case,  where  the  highwayman  had  red    1 

«ye-hrow9,  and  that  circumstance  was  omitted  in  the      [  280  ] 

gazette,  the  omission  of  so  distinguishing  a  mark  was 

held  to  be  fatal '.  The  notice  must  also  contain  a  full  '  Whitwonh 

and  true  description  of  the  effects  whereof  the  party  ^f  GrimS^ 

was  robbed,  as  itEtr  as  they  can  possibly  be  ascer-  2  Wils.  113. 

tained;.as  if  a. man  be  robbed  of  bankruotes^  of 

which  he  knows  the  dates  and  numbers,  or  could  by 

inquiry  or  diligent  search  inform  himself  of  those 

particulars,  he  ought  to  particularize*them  all;  and  in 

a  case  where  a  man  bemgrobbed  of  his  watch,  money, 

and  several  bank-notes,  the  numbers  of  some  of  which 

being  known  to  him,  and  the  others  not^  he  neglected 

to  give  a  further  description  of  any  than  the  value, 

the  Ck>urt  of  Common  Pleas  were  equ^y  divided  on 

the  question  whether  he  could  recover  any  part  of  his 

loss.     Willes.  Ch.  J.  and  Bumey,  J.  held  he  could 

not ;  but  Abney  and  Birch,  J.  were  of  opinion,  that  he  Hkm^^ed 'of 

was  entitied  to  recover  the  value  of  those  whereof  he  Sunning^ 

did  not  know  the  numbers  and  dates,  and  also  his  ^^^'  ^^ 

watch  and  money,  which  were  sufficiently  described*.   186,  S.  C. 

5th.  It  is  required  by  the  statute  of  Eliz.  that  the  27  Eliz. 
party  xobbed  shall,  within  twenty  days  next  before  ^*  ^3^  *•  '>' 
the  comm^icement  of  the  action,  be  examined  upon 
oath  before  some  justice  of  the  peace  of  the  county 
wherein  the  robbery  was  committed,  inhabiting  within 
the  hundred  where  the  robbery  was  committed,  ornear      [  281  ] 
the  same,  whether  he  knows  the  robbers,  or  any  of 
them ;  and  if  upon  such  examination  it  be  confessed, 
that  he  knows  the  robbers,  or  uiy  of  them,  that  then 
he  should  enter  into  a  bond  by  recognizance  befor 
tha  same  justice,  effectually  to  prosecute  the  robbers 
known.    To  prove  this  fact  the  plaintiff*  should  pro* 
dttce  the  affidavit  made  before  the  justice ;  and  it  has 

been 


Flirt  IL 

JtcUononihe, 

StainiUjf 

HutimdCrsf' 

■PerPaiker, 
Ch.  J.  at 
Hertford, 
171^  BuL 
N.P.  tW. 

*iicilier«. 
Hundred  of 
Benhurst, 
Sir  W.  Jones, 
339.  Cro.  Car. 
an,  S.C. 

'  Graham  v. 
Hundred  of 
Beacontree, 
B.  N.  P.  186. 

*Lake  V. 
Hund.  of 
Croydon, 
1744.  Bol. 
N.  P.  186. 

*  Green's 
case,  Cro. 
£liz.  14s. 

[  282  ] 

*  Asbcooab  v, 
Hund.  of 
Spelhome, 

1  Show.  94, 

a4i.S1dk.6i3, 

S.C. 

"*  Asbcomb 
V.  Hund.  of 
Elthom,  S.€. 
Garth.  145. 

'  Jones  V, 
Hund.  of 
Bromley,  and 
Bird  v.Hund. 
ofOssolston, 
cited  Carth. 
146  and  7. 

Required  by 
8G.a,c.l6, 
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been  hblden,  ^ttHf  the  peiaomvfao  tdtdt  it  ^  pmred 
to  act  as  a  Justice,  and  it  was  deliveved  by  faisdeiiL 
to  the  person  produeingit,  that  is  sufficient,  without 
pmving  the' jnatiee^fl  hand-witing'  9  and  if  the  per- 
son lieEoro  vhom  it  is  sworn  be  a  magistmte,  it  is 
sgfficient,  tkoi^  he  were  out  ef  the  connly  at  tlie 
time  of  admmisternig  the  oath*,  ^no  ezanxinatioB 
weie  taken  m  wiitmg,  &e  inagistrete  may  be  eded 
as  a  witness,  and  depose  to  the  cnd»taaoe  of  lite 
usual  affidanrit' ;  and,  as  to  the  residenoe  vf  the 
magistrate,  Abney,  J.  held,  that  edieie  the  affidant 
was  taken  be£boe  one  who  lived  twenty  mfles  flDOoa 
the  place  where  the  mbbery  was  eoaunitted,  and 
many  juatioes  lived  nearer,  yet  it  was  seffieient,  ae 
die  act  was  only  diseciXBy  in  this  respect*.  This 
oath  mast  be  taken  by  the  person  actaafiy  robbed, 
eiAer  master  or  servant^ ;  and  if  two  servants,  or  the 
servant  and  aaitranger,  to  whom  hedeliveTed  part  of 
the  money,  are  robbed  at  the  same  time,  bodi  «i|o«dd 
take  the  oalh,  in.order  to  enable  :the  nmtert  to 
tain  the  action  for  the  whole;  for.  if  only  one  be 
f«>ini»d^  Ihe  master  can  only  recover  so  mndk  as  wee 
taken  from  him^;  bat  if  the  jereaal  bring  the  actMi 
in  his  own  name,  on  a  robbery  so  committed  on  him- 
edf  and  another  person,  to  whom  he  had  delivered 
part  of  tiie  money,  it  is  sufficient  for  him  alone  to 
ha?e  made  die  affidavit,  beeause  the  whole  money  is 
eonstractively  in  hi*  possession?;  and  on  the  same 
principle,  where  master  and  servant  are  traveHiog  to- 
gether, and  the  master  having  delivered  part  of  his 
mbney  to  the  servant,  they  ane  both  robbed,  the 
master  idone  may  make  the  affidavit*. . 

In  order  to  make  out  thefoet,  that  the  oath  was  so 
taken  within  twenty  days  next  before  the  commence- 
ment of  the  action,  the  original  wut  should  also  be 
produced. 

Lastly,  it  must  be  proved,  that  before  the  oom^ 

mencement 
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HMftcmient  of  the  aetioii,  the  plahrtiff  weM  before    ch.  V.  t.  x 

either  the  chief  clerk  or  Becondary;  the  filezer  of  the   Aahn  on  the 

cou&ty  wherein  the  robbery  was  committed;   the    j^|^^^. 

detk  of  the  pleas  of  the  court  wherein  the  action  is  * 

commenced,  or  their  respective  deputies;  or  before 

the  'sheriff  of  the  county  wherein  the  robbeiy  was 

conamitted;  and  entered  into  a  bond,  to  the  high^oon- 

stable  of  the  hundred,  in  the  penal  sum  of  loo  /.  with 

two  sureties,  approved  of  by  those  officen  respeo* 

tiydy,  conditioned  for  payment  of  the  costs,  in  case 

of  his  fSiflure  in  the  action.    This  bond  must  be  pro-     [  283  ] 

dueed,  and  one  of  the  subscribing  witnesses  called  to 

prore  it.    The  statute  of  97  Eliz.  having  required 

that  Ihe  action    should  be   commenced  within  a 

year,  the  production  of  the  writ  is  in  some  cases 

necessary  to  prove  this  fact  also ;  and  if  d&e  writ  be  Price  9.  Hun- 

tested  within  that  time,  that  is  sufficient,  though  it  q^^^ 

has  not  passed  the  great  seal  till  afterwards.  1  P.  w.  437: 

As  to  the  circumstances  of  die  robbery,  we  have  Ante,  146. 
before  had  occasion  to  observe,  that  the  plaintiff 
lumself  may,  in  some  cases,  be  a  witness ;  but  by  a  aa  O.  a,  c.  a4. 
late  act  of  parliament,  made  in  consequence  of  the 
suspicious   chcumstances   attending  Ihe    case   of  ^ 
Chandler  v.  the  Hundred  of  Sunning,  before  cited,  it 
IS  enacted,  that  no  person  shidl  recover  more  than 
tiie  value  of  200/.  unless  the  person  or  persons 
robbed  shall  at  Ihe  time  of  the  robbery  be  together 
'in  fsompany,  and  be  in  number  two  -at  the  least,  to 
aHeet  tiie  truth  of  the  robb^. 

The  Riot  Act  (1  Geo.  1,  st.  2,  c.  5.)  gives  an  action  ActwiutmBwi 
against  any  two  inhabitants  of  the  hundred  to  re-  ^^' 
cover  the  vake  of  certain  buildings  injured  by  rioters, 
Maaoy  cases  had  arisen  on  this  statute,  which  not 
only  confined  the  opemtion  of  it  widiin  very  narrow 
bounds,  but  also  made  the  construction  uncertain,  . 
by  reason  of  the  degree  of  criminality  in  die  rioters 
being  a  matter  of  consideration  with  the  jury.    Thus 

it 
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Put  IL  it  waB  held,  that  udeM  the  begiooing  to  ^/umoliak 
Aetum  tmthe  QY  pulled  dowD  the  house  amounted  toji'feloDy  in  the 
HuemidCfy.  noteiB,  the  hundred  was  not  liaUe';  and  as  that 
^  must  depend  on  their  intention,  this  wasahvays  a 

>  Reid  V.  disputed  question.     To  remedj  these  defects  the 

7T.  ^.496.  ^^^  67  Geo.  3,  c.  19,  was  passed,  ^lereby  it  was 
Burroughs  enacted,  (sec*  38th),  That  '^  in  eveiy  case  where  any 
».  Wright,  lb.   ii^j^g^  diop,  or  other  building  ^atever,  or  any  part 

thereof,  shall  be  destroyed,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto 
attached,  or  any  furniture,  goods  or  conunoditiea 
whatsoever,  which  shall  be  therein,  shall  be  de- 
stroyed, taken  away  or  damaged,  by  the  act  or  acts 
of  any  riotous  or  tumultuous  assembly  of  persons, 
or  by  the  act  or  acts  of  any  person  or  persona 
engaged  in  or  making  part  of  such  riotous  or  tumul- 
tuous assembly,  the  inhabitants  of  the  cily  or 
town  in  which  such  house,  shop  or  building  shall .  be 
situate,  if  such  city  or  town  be  a  county  of  itself,  or 
is  not  within  any  hundred,  or  otherwise  the  inha- 
bitants of  the  hundred  in  which  such  damage  shall 
be  done,  shall  be  liable  to  yield  full  compensation  in 
damages  to  the  person  or  persons  injured  or  damni- 
fied by  such  destruction,  taking  away  or  damage; 
and  such  damages  may  be  demanded,  sued  for,  and 
recovered,  by  the  same  means  and  under  the  same 
provisions  as  are  provided  in  and  by  an  act  passed 
in  the  first  year  of  King  Geoi^e  the  First,  intituled, 
^  An  Act  for  preventing  tumults  and  riotous  assem- 
blies, and  for  the  speedy  and  efiectually  punishing  the 
rioters,'  >eith  respect  to  persons  injured  and  danmi- 
fied  by  the  demolishing  or  pulling  down  any  dwelling- 
house,  by  persons  unlawfully,  riotously  and  tumul« 
tuously  assembled :"  so  that  now  all  kinds  of  build- 
ings are  within  the  protection  of  the  law,  and  the 
si^erer  Is  entitled  to  compensation  whether  the  acts 
of  the  rioters  amount  to  a  felony  or  only  a  mis- 
demeanor. 


StATVTES.  301 

demeanor.  The  evidence  of  course  will  be  merely,  ch.  V.  s.  a, 
the  property  of  the  plaintiff;  the  destruction  of  it  by  Action  on  the 
a  riotous  mob ;  and  the  means  by  which  such  destruc-    a^*^^  ^ 

tion  was  effected.    In  regard  to  the  extent  of  com- .' 

pensation,  it  is  confined  to  the  injury  arising  at  the 
same  time  as  the  destruction  of  the  building;  and 
if  while  doing  that,  the  rioters  destroy  goods  and 
furniture  in  the  housed  or  damage  the  garden  ad«*  iHydev. 
joining  %  the  hundred  is  liable  to  the  extent  of  such  52*"^  D^JogT. 
damage.    By  the  statute  of  Geo.  1,  the  hundred  wa3i ,  ^m 
not  liable  for  the  value  of  property  stolen  or  taken  v.  Horton, 
away';   but  this  is  also  remedied  by  the  express ^*^"8-7oi,n. 

words  of  the  other  act  of  parliamfent   The  Black,  ^^|^*^ 

Act  (g  Geo.  i,  c.  22,)  gives  a  similar  action  for  1B.&A.487. 

damage  to  the  amount  of  200 /.(a)  done  by  per-. 

sons  maliciously  killing  or  maiming   cattle,  cut-. 

ting  down  trees,  setting  fire  to  houses,  &c.    The 

8  Qeo.  2,  c.  20,  for  the  destruction  of  turnpikes. 

and  works  in  navigable  rivers;  10  Geo.  2,  c.  32,  for. 

hop-binda  maliciously  cut;  and  the  act  11  Geo.  2, 

c.  22,  for  com  destroyed  to  prevent  exportation:     [  284  ] 

but  as  the  evidence  is  not  very  complex  in  any  of 

these  cases,  it  is  unnecessary  to  say  more  respecting 

them. 

(a)  In  a  case  arising  on  this  statute,  where  a  barn  belonging  xa 
A,VBk  the  oocapRtion  of  B.  had  been  burnt,  and  com  belonging  to 
B.  therein  also  destroyed,  Mr.  B.TAofiMOfi  held  that  both  luidiord 
and  tenant  were  entitled  to  recompense  to  the  amount  of  200  /. 
each  ;  and  that  an  oath  made  by  the  servant  of  the  tenant  was 
sufficient  for  both.  Jdderl^  ?.  Hmdrcd  of  OfiUm  Norths  Staffonl 
Spring  Assizes,  iBoa.  But  in  a  case  arising  on  the  statute 
53  G.  3,  c.  130,  where  an  action  was  brought  by  several  partners  for 
VI  injury  dooe  to  their  buildings,  and  all  the  parties  were  present 
at  the  time,  the  Court  of  K.  B.  held,  that  all  must  join  in  the 
affidavit.  Naham  v.  Armstrong,  l  B.  &  A.  146.  And  in  another 
case,  arising  on  the  statute  9  Geo.  l,  it  was  holden  that  the  affi* 
davit  must  state,  where  the  injury  was  done  by  several,  that  the 
deponent  does  not  know  them,  «  or  either  of  them."  Tkurttl  v. 
mmdred  ofMulfordy  3  East,  400. 


^14.1  a. 

I  *.^6  ] 

'  \  kW  Hex 

4  l\Kep.3l7. 

*  Barnes  o. 
lloUoway^ 

1  T.  Rep.  150. 

*  Rusdl  V. 
Maquister, 

1  Campb.  49. 

PeakeCas. 
166. 

Scot  V.  Lord 
Oxford  and 
Wife,  cor. 
Lawrence,  J. 
Heref.  Sum. 
Ass.  1808. 
Sed  vide  Mead 
o.  Daub^y, 
Peake's  Cas. 
ia5,Gont. 

*  Vicars  •. 

Wilcockt, 
^£a8t,  1. 

*  Guest  V. 
Lloyd,  Bui. 
N.  P.  6. 

*  Rex  V. 
Almon,  5Buir. 
3686. 

"f  Rex  «. 
Pearce, 
Peake's 
Cas.  75. 


•Rex». 

Topham, 

4  T.  Rep.  126. 
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third  person  will  not  support  a  declaration  for  words 
spoken  in  the  second ' ;  nor  words  spoken  by  way  of 
interrogation  a  charge  of  words  spoken  affiima^ 
tiyely^.  But  having  proved  the  words  laid  in  the 
declaration,  he  may  also  give  in  evidence  other  words 
not  therein  stated  to  show  the  malignity  of  the  de- 
fendant, although  such  other  words  are  themselves 
sufficient  to  be  the  foundation  of  an  action '.  Where 
special  damage  is  the  gist  of  the  action,  that  also 
must  be  proved,  and  must  appear  to  have  been  the 
legal  and  natural  consequence  of  the  slander;  for 
the  wrongful  act  of  a  third  person,  as  that  he  dis- 
missed the  plaintiff  from  his  employ  before  the  end 
of  the  term  for  which  they  had  contracted,  will  not 
support  the  action,  though  such  dismission  was  in 
fact  induced  by  the  slander  ^.  But  though  the  special 
damage  must  be  proved  as  laid  where  it  is  necessary 
to  maintain  the  action,  yet  the  mere  statement  of 
special  damages,  in  a  case  of  words  actionable  in 
themselves,  does  not  make  it  necessary  for  the  plain- 
tiff to  prove  that  he  has  in  fact  sustained  such 
damage  ^.^ 

If  a  Ubel  be  the  injury  complained  of,  the  publicatioa 
must  be  shown,  either  by  proof  that  the  defendant 
wrote  and  published  it ;  or  that,  bein^  a  bookseller^ 
it  was  sold  in  his  shop,  by  himself  or  his  servant  ^\  or> 
in  case  of  a  newspaper,  that  the  paper  was  pub- 
lished to  the  world  in  the  ordinary  way  7,  and- thai 
the  defendant  is  the  printer,  editor,  or  prc^rietor  of 
it ;  which  may  be  shown  by  evidence  that  he  gave  a 
bond  to  the  stamp  office  for  payment  of  the  duties, 
and  had  occasionally  applied  there  on  the  subject'. 
And  now  by  stat  38  Geo.  3,  c.  78,  it  is  enacted  (sect 
1.)  That  no  person  shall  publish  a  newspaper  until 
affidavit  or  affirmation  shall  be  made  and  delivered  to 
the  commissioner  of  stamps  (sect.  2.)  specifying  the 
names,  additions,  descriptions  and  places  of  abode  of 

all 
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iJl  and  every  person  and  persons  who  are  intended    Ch.  vi.  t.i. 
to  be  printer  and  printers,  publisher  and  publishers       Shnder. 
thereof,  if  the  number  of  proprietors,  exclusive  of  the  • 

printer  and  pubUsher,  shall '  not  exceed  two,  and  in 
case  the  same  shall  exceed  that  number,  then  of  two 
such  proprietors  exclusive  of  sach  printer  and  pub- 
lisher, and  a  true  description  of  the  house  or  building 
wherein  any  such  paper  is  intended  to  be  printed, 
and  likewise  the  title  of  such  paper.  The  statute 
then  (sect,  g.)  proceeds  to  enact,  that  those  affidavits, 
&c.  or  copies  thereof,  certified  to  be  true  copies  as 
after-mentioned,  that  is  (sect.  14. >  under  the  hand  or 
bands  of  one  or  more  of  the  commissioners  or  officers 
in  whose  possession  the  same  shall  be,  (which  hand- 
writing must  be  proved,  though  that  they  are  such 
commissioners  need  not),  shall  in  all  proceedings, 
civil  and  criminal,  touching  any  newspaper  mentioned 
in  such  affidavit,  &c.  be  received  and  admitted  as  con- 
dusive  evidence  of  the  truth  of  all  matters  set  forth 
in  such  affidavit,  8cc.  as  are  thereby  required  to  be 
therein  set  forth,  and  shall  be  received  in  like  man- 
ner as  fuffident  evidence  of  the  truth  of  all  such 
matters  against  all  and  every  persons  and  person 
who  shall  not  have  signed,  sworn  or  affirmed  the 
same^  but  who  shall  therein  be  mentioned  as  pro- 
prietor, &c.  unless  the  contrary  be  satisfactorily 
proved;  provided,  that  if  any  such  person  shall  prove 
that  he  has  signed,  sworn,  or  affirmed  and  delivered 
to  the  commissioners,  or  such  officers  as  aforesaid, 
previous  to  the  day  of  the  date  or  publication  of  the 
paper  to  which  such  proceedings  relate,  an  affidavit 
or  affirmation  that  he  has  ceased  to  be  the  printer, 
such  person  shall  not  be  deemed,  by  reason  of  any 
former  affidavit,  &c.  to  have  been  the  printer,  &c. 
after  the  delivery  of  such  affidavit,  &c. 

Having  made  these  provisions  in  regard  to  the  proof 
iDf  such  proprietor,  &c.  the  stat.  (sect.  10.)  enacts,  that 

x      •  in 
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Pan  II.  in  some  part  of  eipery  newspaper  there  sbtll  be  printed 
Slim4Ur.  ihe  true  and  real  name,  &c.  of  the  printer  and  printers* 
^!  publisher  and  publishers  of  the  same,  and  also  a  true 
description  of  the  place  where  the  same  is  printed  { 
and  (sect,  i^.)  that  it  shall  not  be  neceasary  after 
saoh  affidavit,  8cc.  or  a  certified  copy  thereof  shaU 
be  produced  in  evidence  as  afoifesaid  against  the 
persons  who  signed  and  made  such  affidavit,  8(c.  or 
are  therein  named  according  to  the  act,  or  any  of 
them,  and  after  a  newspaper  shaU  be  produced  in 
evidence  entitled  in  the  same  maimer  as  the  news- 
paper mentioned  in  suqh  affidavit  or  copy  is  cnttded, 
apd  wh^ein  the  name  or  aames  of  the  prinler  and 
publisher,  and  the  place  of  printing  naiitioned  in 
such  affidavit,  8ic.  agree,  for  the  plaint^  or  prose*- 
putor  to  prove  that  such  newspaper  was  purohaiedat 
any  house,  shop  or  office  belonging  to  or  occupied 
by  the  defendant,  his  servant,  &c. 

It  is  also  enacted  (sect  vi^}  thataervioe  aisud 
house  or  place,  of  any  such  notice  shall  be  deemed 
good  service,  with  the  hke  proviso  as  befiwe,  when 
another  affidavit  of  his  ceasing  to  be  such  printer, 
(cc.  shall  have  been  delivered. 

The  statute  has  also  provided  (sect*  17.)  Aat  tlw 
printer  shall,  within  a  certain  time,  deliver  a  paper, 
signed  by  himself,  to  the  commisaioners^  which  may 
be  produced  in  evidence,  when  necessary,  npon  appli- 
cation at  any  time  within  two  years. 

It  has  been  held,  that  a  paper  produced  is  not  only 
endenoe  of  the  publication  by  the  defendant;  but 
also  evidence  tiiat  it  was  publtehed  at  the  place  de- 
1  Rex  V.  Hart,  scribed  by  the  paper  ■•  And,  indeed,  in  the  case  of 
10  East  94.  ^  newspaper,  which  from  its  very  nature  i^  intended 
B  Per  Bailey,  J.  ^'  general  circulation,  proof  of  that  paper  being  cif'^ 
in  Rex  v,  culated  in  any  county  is  proof  of  the  pubKcalion  of 
gjjj^f  ""'^^  the  libel  there  \ 

a  Geo.  4<  In  cases  where  the  libel  is  in  a  foreign  Mg<B^' 

both 
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both  the  ariginiaLl  and  translation  must  be  set  out  itt    Ch.  VI.  s.  h 
The  declaration  %  and  in  addition  to  the  nsual  evi*      JSlmkr. 


dance  of  the  libel,  the  translation  mitet  be  proVed  to  — — — 
be  correct..  ^^^^ 

The  defendant,  on  the  general  isstie,  may  insist  on  G.T.Rep.  i6a. 
the  whole  paper  or  writing,  in  which  the  libel  is  con*  '  Rex  v. 
tftined,  being  read,  to  explain  the  parts  set  out  on  the  sittines  oiier 
record  ^ ;  and  may  prove  that  he  was  an  innocent  pub-  Hil.  1803. 
lisher,  as  that  he  delivered  the  paper  without  know-  ^^^^  ^• 
ing  the  contents  -* ;  or  that  the  publication  is  a  true  ^  CanTpb.  400. 
report  of  a  trial  at  law  ^  (a) ;  or  a  copy  of  a  report  of  *  vide  Rex  v. 
the  House  of  Commons  ^ ;  or  the  notification  of  the  Almon,  supra. 
sentence  of  a  court  martial  in  the  usual  form ;  or  the  \^^^  ^' 

^         t     m      X  '  •  1  r  •■•  Walter,  l  Bos. 

report  made  by  him  as  president  of  a  military  court  &  Pul.  523. 
t>f  inquiry  7  (i) ;  or  that  he  was  giving  a  character  of  '  Rex  n. 
a  servant  *;  or  his  opinion  of  the  circumstances  of  a      r    o,-  -i 
tradesman  9  to  a  person  who  inquired  of  him ;  or  con-  q  t.  Rep.  293. 
Adentially  expressing  his  opinion  <>f  the  conduct  of  ^  Jekyl  v. 
the  plaintiff  in  a  particular  business  in  which  he  and  a  n^'r^^J^' 

(a)  In  the  above  case  of  Curry  v.  WtUtety  the  court  entertained       SteDhenson 

some  doubt  v^hether  the  defence  set  up  should  not  have  been  g^  N  P  8  ' 

pleaded  specially ;  and  no  iudgmeothavinsbeen  |iven,  that  doubt  Weatherston 
must  be  considered  as  still  remaining.    The  Chief  Justice  Eyre,       Hawkins 

at  N.  P.  thought  the  general  issue  sufficient ;  and  the  principle  .*fp  n       .1  ^ 

open  which  the  court  decided  that  the  action  would  not  lie,  and  ^     '      ^' 
upon  which  the  other  cases  above  cited  were  determined,  strongly     ^^^^i'  v* 

supports  his  lordship's  opinion.  S°x/°»'  o 

The  evidence  does  not  go  merely  to  show  an  excuse,  hut  to 
prove  that  there  was  no  malice  in  the  mind  of  the  defendant,  and 
consequently,  that  the  publication  is  not  a  libel ;  so  it  has  been 
M,  that  nir  and  candid  observations  on  public  performances 
(Diidmv,Stam,  l  £sp.  a8),  are  not  to  be  considered  as  libellous : 
and  tfiat  in  an  action  for  a  libel,  charging  plaindfT,  a  bookseller, 
^th  publishing  immoral  books,  the  defendant  might,  under  the 
gcaeial  issue,  produce  such  books  to  show  that  his  own  publication 
ivas  a  fidr  stricture  on  those  of  the  plaintiff.  Tabart  v.  Tipper, 
I  Camp.  350. 

Till  the  point  shall  be  settled,  however,  it  wiU  always,  in  such 
cases,  be  advisable  for  the  defendant  to  add  a  special  plea  to  the 
geneni  issue. 

{h)  This  must  be  understood  on  the  supix)sition  of  the  plaintiff 
Wm^  able  to  give  evidence  of  it ;  for  the  report  itself  could  not  be 
preduced,  nor  any  office  copy  of  it.    Vide  ante,  90. 


X  2  the 
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Part  n.       ^Iie  -person,  to  whom  a  letter  charged  as  a  libel  was 

Slander.      addressed,  were  jointly  interested  %  or  the  like ;  for 

-  such  facts  show  that  the  communication  was  confi- 

c  Claridw^       dential,  and  that  there  was  no  malice  in  his  miud. 

.1  Camp.  267.    But  if  it  appear  that  the  defendant  has  made  his  own 

and  the  plaintiff's  situation  a  mere  pretence  to  enahle 
•him  to  injure  the  plaintiff,  and  has  in  reality  con- 
ducted himself  with  malice  towards  him,  this  will 
form  no  defence.    And,  therefore,  where  a  master 
having  turned  away  a  servant,  went  to  another  per- 
son with  whom  the  s.ervant  formerly  lived,  told  such 
.person  of  his  misconduct,  and  desired  him  not  to 
•give  the  servant  a  character ;  and  then,  in  answer  to 
tin  inquiry  made  by  another  person  to  whom  the 
•servant  offered  himself,  made  a  chajrge  of  miscon- 
duct which  he  could  not  prove ;  and  the  jury  from 
this  circumstance  implied  malice,  and  found  a  verdict 
for  the  plaintiff;  the  court  refused  to  set  it  aside  ^ 
So  where  a  member  of  either  house  of  parliament 

*  Rogers  v.  makes  a  speech  in  the  house  reflecting  on  an  indi- 
&  PdL  587.  vidual,  and  afterwards  publishes  such  speech,  such 
' Rex V. Lord  publication  is  considered  as  a  libel;  for,  although 
Abingdon,  what  he  says  in  his  place  is  privileged  from  further 
Rexv!creevey  inquiry,  yet  his  subsequent  act  not  falling  within  dte 
1  M.&S.a73.  regular  exercise  of  his  parliamentary  duty  or  privi- 

*  Hnnertj  leges^  is  the  same  as,  and  liable  to  all  the  conse- 
3  Campbv76.    quences  of,  any  other  publication  '• 

^-Knobel  v.  The  defendant  may  also  on  the  general  issue  prove, 

Fuller,  cor.  {^  mitigation  of  damages,  that  the  plaintiff  had  been 
N^R^Sit.  after  ^^  the  habit  of  libelling  tlie  defendant^,  or  such  facts 
Trin.  1797,  and  circumstances  as  shew  a  ground  of  suspicioo, 
r  sIS^I  ^^^  amounting  to  actual  proof  of  the  guilt  of  the 
«LcL  Leicester  plaintiffs ;  as  that  he  was  generally  suspected  of  the 
••falter,  crime  imputed  to  him,  and  on  that  account  avoided 
— ^^rMoor,  ^y  those  with  whom  he  had  been  formerly  acquaint- 
1  M.  &  S.  284.  ed  ^ ;  but  if  he  contend  that  the  words  or  libel  are 

^  ^^"^^^  ^^^'  ^^^  ^®  °^^**  f^^^  ^  special  justification/,  the 
3  Stra.  1900.    pi'oof  of  which  will  lie  upon  him;  and  in  this  case 

the 
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the  evidence  must  be  confined  to  such  facts  as  tend  to   Ch,  VI.  ».  i, 
prove  the  pfaintiflF's  gmlt  of  the  particalar  offence  *•        Malkums 
In  actions  for  maUcious  prosecutions,  the  plaintiff     "*^'^^'"' 
must  show  the  prosecution  commenced  and  ended,  i  s^^^j^^ 
by  proof  of  an  examined  copy  of  the  record  * ;  or  in  v.  Smith,  cited 
case  the  prosecution  were  by  indictment  at  the  ses-  I'      '      ' 
sions  for  a  misdemeanor,  the  clerk  of  the  peace  may  Nelson,  Bui. 
attend  with  the  original  record ' ;  and  though  in  cases  N.  P.  13.  See 
of  felony,  the  officer  having  the  custody  of  records  French,  1  Esp. 
would  be  guilty  of  a  breach  of  his  duty,  and  culpable  N.  P.  Cas.  81. 
in  producing  tfie  record,  or  giving  copies  without  the  k^?"**^i''" 
order  of  the  judge,  or  fiat  of  the  attorney-general,  385. 
and  would  not  be  compellable  to  do  so,  yet  if  in  fact 
it  is  produced,  the  judge  cannot  reject  the  evidence* 
for  virant  of  such  order  ^.    The  plaintiff  must  then  *  Legeatt 
show  Aat  the  defendant  was  the  prosecutor  of  the  T],^  !%oh 
indictment,  by  proof  that  he  applied  to  a  magistrate, 
(to  prove  which,  all  the  proceedings  before  him  should 
be  produced  and  proved) ;  or  that  he  was  otherwise 
personally  active  in  the  business ;  and  for  this  pur-- 
pose  one  of  the  grand  jury  may  be  called  ^.     A  *  Sykes  v. 
person  who  acted  merely  as   a  justice  of  peace,  ^^  jj'  p 
diough  his  name  be  on  the  back  of  the  indictment  1004. 
as  prosecutor,  is  not  liable  to  an  action  ^.    The  plain*  •  GirlinEtoa^ 
tiff  should  also  be  prepared  to  prove  the  falsehood  of  ^'y*^^^' 
the  charge ;  and  if  the  bill  were  found  by  the  grand 
jury,  he  must  prove  that  there  ^as  not  the  least 
cause  for  the  prosecution  7.    This  fact  of  the  want  ^  Vide  SaWUa 
of  probable  cause  cannot  be  inferred  from  the  mere  I's^lk.  14,^ 
proof  of  the  defendant  not  having  appeared  when  the  1  Lonl  Kay*, 
indictment  was  called  on,  or  of  his  havings  after  com-  ^^^' 
mencing  the  prosecution,  declined  to  prefer  an  in-  j^^^  ^' 
dictment  *,  but  some  further  evidence  must  be  given  1  Camp.  304. 
by  the  plaintiff  before  the  defendant  is  called  on  for  *  Pnrcell  v. 
his  defence 9 ;  for  it  must  be  recollected  that  the  pro-  ^  £03^361? 
iecution  being  founded  on  the  oath  of  the  party,  such  1  Camp.  199, 
eatb  must  be  taken  to  be  true  until  ttie  contrary  ^j^^*^" 

X3  is         ' 
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is  proved  '.  Where  such  qath  has  not  obtaine4 
credit,  as  in  cases  where  the  bill  was  thrown  oat, 
it  seems  formerly  to  h^ve  been  considered  that  the 
ontts  of  proving  a  probable  cause  would  lie  oa  the 
defendant^ ;  but  in  the  la^^er  decisions  it  haa  beeii 
held,  that  in  this  ca^e  also  the  plaintiff  must  gi^e 
some  evidence  of  the  want  of  probable  cause  ^.  Ma- 
lice is  necessary  to  support  the  action,  but  that  wiU 
be  implied  from  the  want  of  prpbable  caue^ ;  whereas 
the  most  express  malice  will  not  preclude  the  Ojsces- 
sity  of  proving  the  want  of  probable  caus^B  where  a 
bill  has  been  found.  If  it  s^pear  from  the  evidence 
oflfered  by  th^  plaintiff,  or  from  that  produced  l^  the 
defendant,  that  there  was  but  B.prQbabfe  caufefoT  the 
{prosecution,  that  is  a  sufficient  defence  to  thj^aotion. 
To  increase  the  damages,  the  length,  of  impwonmenty 
the  expences  of  the  plaintifl^  and  the  eilrpumstanc^ 
of  the  defendant,  are  also  proper  subJBCts  of  pooof. 

To  support  the  action  for  a  maKcicuB  arrest,  the 
plaintiff  should  prove  the  affidavit  of  tiie  defendant, 
either  by  production  of  the  original^  or  praof  o€  an 
office  copy.  The  former  seems  to  he  the  beiit  aad 
safest  evidence  \  He  must  also  prove  an  oxwaiaeci 
copy  of  the  writ  and  return;  and  wds  retired  by 
Lord  KenyoUf  in  one  case,  to  produce  and  prove  the 
sheriff's  warrant  under  which  the  arrest  yfw  made^, 
though  when  the  defendant  is  coaaected  with  the 
writ  by  the  affidavit  of  debt,  this*  seema  hdidly  ne- 
cessary. Having  then  proved  the  arr^t,  the  plaior 
tiff:  mu&t  next  prove  tlmt  the  came  is  ende(V  ejth^ 
by  an  entry  on  the  record^  or  at  least  hy  a  rate  ^ 
court  for  discontinuance  of  the  action^  and  payment 
of  costs  under  it^.  An  order  of  a  jtidge  foe  tfaftt 
purpose  does  not  appear  to  be  sufficient  7.  Aad  ki 
like  manner^  where  a  commission.  o£  bankniptcy  w9A 
order^  by  the.  chancellor  to  he  aiqpersedM,  btil  m 
^t  of  supersedeas  had  issiied,  Lend  ftfcaifroi^ 

held 
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held  the  order  not  sufficient  proof.    In  this  case   Ch.vi.s.  i. 
also  he  must  prove  thst  the  arrest  was  without  rea-      A^kmu 
sonable  or  probable  cause;  for  the  mere  circunv-  ' 


stance  of  its  ultimately  appearing  that  nothing  was  i  Poynton 
due  on  a  disputed  account  is  not  sufficient ;  and  where  v-  Fonter, 
the  original  cause  was  referred  to  arbitration,  and  ^   ^™^'     * 
the  arbitrator  determined  on  the  examination  of  the  i  xi  be  h 
parties,  and  inspection  of  their  books,  Lord  Kenyan  v.  Troby, 
held  that  the  action  was  not  maintednable  ^.  3  ^p*  3^* 

As  malice,  either  express  or  implied,  is  necessary       DetxU^ 
to  support  an  action  for  slander,  or  an  unfounded 
prosecution,  so  a^raiM^iAs^  intention  must  be  proved 
to  support  an  action  for  a  deceit  properly  so  called. 
Those  actions  which  are  founded  on  a  fake  represen- 
tationor  conceahnent  of  thedefects  of  any  commodity, 
sold  by  the  defendant  tothe  plaintiff,  have  been  be-     [  290  ] 
fore  spoken  of  >•    They  are  generally  considered  as  'Ante,  339. 
breaohes  of  contract,  and  where  the  assertion  is  un.* 
qualified,  the  action  is  maintainable,  though  the  de^ 
fendant  himself  were  mistaken.    But  where  a  man,, 
on  being  applied  to  for  information  as  to  the  circum-- 
stuices  of  another,  and  the  safety  of  trusting  him^ 
says  Aat  he  is  a  man  of  credit,  and  one  who  may 
safbly  be  trusted ;  and  it  afterwards  turns  out,  that 
the  person  of  whom  he  so  spoke  was  at  that  time  a 
man  of  no  property ;  no  action  is  maintainable  on 
this  false  assertion,  unless  it  be  proved  that  the  de- 
fendant knew  at  Ihe  time  he  made  it,  that  he  was 
giving  a  false  character  of  the  person  respecting 
whom  inquiry  was  made  ^.  Even  where  the  defendant,  ^Pasleyv; 
on  repeated  applioations  being  made  to  him,  said  ^^^^"' 
that,  to  hie  own  knowlet^t  ^  the  third  person  was  a  lady  xapp  o.  Lee, 
of  considerabte  fortune,  and  of  larger  expectations,  ^^^  ^  ^^' 
whereas  it  turned  out  lliat  she  was  a  mere  swindler ;  ^^* 
yet  as  the  defendant  really  believed  the  representa-  Q^y^    ^ 
ticms  which  she  hiul  made  to  him,  and  had  been  him*  a  Bast,  9s. 
self  doped'  by  .the  appearance  she  made  in  the  world, 

X  4  the 
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Part  II.       the  action  was  held  not  to  be  maintainable ;  for  the 
Deceit,       assertion  of  knowledge,  when  taken  with  reference 
•  to  the  credit  and  circumstances  of  another,  means 
nothing  more  than  a  strong  belief  founded  on  reason- 
able and  probable  grounds. 


SECTION  II. 

Actions  founded  in  Negligence. 

Sect.  '2.  We  had  occasion  in  the  last  section  to  observe^ 

Negligence,    that  in  those  cases  where  a  man  officiously  inter- 
"1  ~  meddles  with  the  character  or  circumstances  of  his 

^  ^  -^  neighbour,  the  law  implies  malice,  and  that  the  onus 
is  cast  on  him  to  prove  his  innocence ;  while,  on  the 
other  hand,  when  he  appears  to  have  acted  in  the 
regular  course  of  business,  as  in  answering  an  in- 
quiry which  has  been  made  by  a  third  person,  or  the 
like,  it  is  incumbent  on  the  party  complaining  to  give 
express  evidence  of  malice.  The  same  principle  applies 
to  those  actions  which  are  founded  in  negligence. 
If  one  man  keep  a  lion,  a  bear,  or  any  other  wild  and 
ferocious  animal,  and  such  animal  escape  from  his  con- 
finement, and  do  mischief  to  another,  the  oif  ner  is  liable 
to  make  satisfaction  for  the  mischief  so  done,  without 
further  evidence  of  negligence  in  him;  for  every  per- 
son who  keeps  such  noxious  and  useless  animals 
'  2  Ld.  Raym.  must  keep  them  at  his  peril '.  On  the  contrary,  if  a 
'^  ^'  man  has  a  dog,  a  bull,  or  any  other  domestic  animal^ 

such  ^s  are  usually  kept,  and  are,  indeed,  necessary 
Jenkins  t.  ^  ^^^  existence  of  man ;  no  action  is  maintainable 
Turner,  Salk.  for  any  damage  done  by  such  animal,  virithout  proof 
Raym.  \oQ  ^^^  ^®  Owner  knew  that  he  was  accustomed  to  do 
S.  C.  mischief;  for  without  such  kpowjedge^  qo  negligence 

[  392  ]      or  fault  is  imputable  to  the  defendant  *,    In  this  case,, 
therefore,  the  plaintiff  must  not  only  prove  the  da^ 

mage 
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raage  which  he  has  sustaiaed,  but  he  must  also  prove   Ch.  VI.  g.  a. 
that  the  animal  had  before  done  mischief,  and  that     NegUgtnce. 
the  defendant)  having  knowledge  of  that  fact,  per-  — — — 
mitted  him  to  go  about ;  for  merely  keeping  him  in 
his  own  yard,  for  the  protection  of  his  premises,  in 
the  night,  though  not  chained,  will  not  subject  him 
to  an  action '.  But  when  it  is  proved  that  the'  animal  '  Brock  v. 
had  once  done  mischief  of  any  kind,  and  that  the  ^  ^^03. 
owner,  after  knowledge  thereof,  permitted  him  to  go 
at  large ;  he  will  be  answerable  for  all  other  damages 
done  by  him,  though  of  a  different  kind  from  that 
which  he  had  before  committed  * ;  and,  therefore,  '  ta  Mod.  555. 
where  a  dog  accustomed  to  worry  sheep  was  per- 
mitted to  go  at  large,  and  afterwards  bit  a  horse,  the 
owner  was  held  to  be  liable  ^    So,  the  first  fault  being  '  1  Ld.  Raym. 
in  the  owner,  in  permitting  the  animal  to  be  at  large  *^^' 
after  he  knew  of  his  mischievous  disposition,  he  will 
be  equally  liable  to  the  action,  though,  in  the  par- 
ticular instance,  the  party  injured  has  been  negligent 
or  imprudent*    Thus,  where  a  person  trod  upon  a 
dog  which  was  lying  at  the  owner's  door,  and  the 
dog  bit  him  in  consequence,  yet  it  being  proved, 
that  the  owner  knew  he  was  accustomed  to  bite,  the 
action  was  held  to  be  maintainable  ^.    And,  in  a  late  *  Smith  v. 
case,  where  a  dog  having  been  bitten  by  one  that  was  ^^c^  ^  ^'™' 
mad,  the  owner  fastened  him  up,  and  a  child  coming 
near  hiiA  irritated  him  with  a  stick,  upon  which  the 
dog  flew  at  and  bit  him,  in  consequence  whereof  the 
child  Jtia4  the  hydrophobia  and  died ;  Lord  Kenyon     [  293  ] 
held,  that  the  father  might  maintain  an  action  against 
the  owner  for  the  expences  of  the  apothecary ;  be- 
cause it  was  the  duty  of  the  owner  to  )iave  destroyed 
the  dog  immediately  that  he  knew,  him  to  be  in  dan- 
ger of  BO  fatal  a  malady^  or  at  Jeast  to  have  kept  him 
in  a  place  where  he  could  not  by  possibility  have  *J^^^' 

J  •     L-  r*  Perry,  MS. 

done  nuschief  ^  .  2  Esp.  Cas. 

In  4B3,  S.  C. 
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11  East,  60. 
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V.  Adam, 
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'  Miohel  o. 
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1  Vent.  395, 
S.C. 
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In  these  cases  there  was  great  negligence  in  the 
defendant,  bat  where  an  action  was  brought  for  an 
obstruction  in  the  highways  by  reason  whereof  die 
plaintifiTs  hoTse  fell  and  he  was  hurt,  it  appearing 
tfaat  the  plaintiff  was  riding  with  great  violenee^  and 
might  have  avoided  tlie  obstruction  with  common 
prunience^  the  action  was  determined  to  be  not  main- 
taiaaUe ' ;.  and  in  another  action  of  the  like  nature, 
where  the  {daintiff'a  gig  was  overturned  by  reaaon  of 
his  horse  taking  fidght  at  some  rubbish  laid  in  the 
omd  by  the  defendant's  workmen,  iMit  it  appealed 
that  the  plaintiff  himsdf  managed  the  horse  unskil- 
fully, a  similar  decitton  was  made  by  the  court  \ 

The  case  of  the  unruly  horse,  whiob,  being  driv^ 
in  lincola's-inn-fields  for  liia  purpose  of  breaking, 
got  loose  and  struck  the  plaintiff,  was  determined  on 
ttie  saine  principle ;  ike  action  was  hcdden  to  be 
maintainable,  because  titers  was  a  degree  of  n^- 
gence  in  attempting  to  Inreak  a  young  horse  in  bo 
puUic  a  jdaee' ;.  but  had  it  not  been  for  this  negli- 
gence tile  action  could  not  have  been  supported ;  and 
^hevsibrei  i£  a  ship  be  navigating  a  public  river,  or  a 
esniage  travidling  on  a  public  road,  and  notwitii- 
stending  all  due  case  anid-  attention  in  tile  person 
stpeering  tiie  ship^  or  driving  tiie  carriage,  it  ruos 
against  anoth^i  and  does  damage,  no  action  lies 
againsl  tiie  owner.  In  these  cases,  tiierefore,  it  is 
tecumbent  on  the  jdaintiff  to  show  negligence  in  tiie 
defendant  oc  other  person  under  whose  care  or  con- 
doct  hisidup  or  carriage  was. 

Horses  and  oanriages  being  generally  tmsted  to 
tiiQ  oars  of  a  seivant,  the  very  possession  of  them  by 
such  servant  is  evidence  that  they  were  about  the 
bminefss  of  the  masteri  8Lnd<  makes  him  liable  to  an 
wtion.  for  any  ipjury  arising  by  tiie  negligence  of  his^ 
servant^.  But  this  is  not  conclusive  npon  liie  de- 
fendant, 
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fsfulaiity  for  if  he  prove  Aat  the  horse  or  carriage  wa&    Ch.  VI.  3.  a. 
takea  out  of  tl^e  stajble  by  the  servant  in  defiance  of    I^egUgau». 
)iiB  orders  to  the  contrary^  this  evidence  showing  that 


the  servant  was  not  then  in  the  due  employment  of     C  ^4  } 

his  master^  discharges  the  master  from  the  general 

liability  &)p  the  acts  of  the  servant ' ;  and  in  like  man-  '  Semb.  ner 

ner,  where  a  servant,  driving  his  master's  eaRnige»  3  x.  Rep.  76a. 

in  which  no  person  was,  wilfully  and  maliciously 

drove  against  the  carriage  of  another,  it  was  h^ld, 

that  the  master  was  not  lidble  for  this  wilful  act  of  hia 

aervamk,  aa.he  would  have  been  fibr  any  act  of  negli^ 

gence  or  nnskflfUIness  in  the  regular  d^charge  of  his 

duty  ^;  anderen  where  a  master  of  a  ship  was  on  board  '  M'Manui  v. 

at  the  time  an  injury  was  done  to  another  ship  by  ^^^'loe. 

U10  wilM  misconduct  of  a  sailor,  it  was  held  that  he 

was  not  answerable ».  » Bowcher  v. 

NoidstraiDy 
1  Taunt  568. 


SECTION  III. 

Afiiioqsfor  Ulishtrbamet^  ^c. 

In  afliions  for  dkturbanoes  and  lu/Mances,  the  plain-       Sect.  3. 
tiff  must  piore  his  possession  of  the  hmd  or  house    ^^''^^ 
whioh  haa  been  injuoed^  and  oany  hie  evidence  of  .............. 

the  state  and  situation  of  the  premises,  and  the  en- 
joyment, of  the  rig^t^  aa  fiuc  badi  aa  poasible ;  for  in 
easjee  where  there,  is  no  actual'  grant,  usage  and  pre-  1  Lewis  9. 
^piiption,  mwfit  settle  the  right  of  the  partita.  Price,  con 

in  general  the  proof  of  twenty  yeoxs  fondispttted  Worcester  Sp. 
eiyoyment  oT  commons,  lights,  pewfl,,  way8>,  or  other  Ass.i76i,ms. 
casements^  appurtenant'  to  a  house  ov  koBd,.  and  in  aVill.  Saund. 
some  cases,  a.  much  less  time,  wilf  be  suiEcie^t  to  175,  a. 
caiea  ih*  preaumptiott  of  a.  psetcription  or  grant*  (c>;  iP^*^^^^,! 

and  Saund!  175,  d. 
,  andseyenl 

(c).  ti  Bffllf^  y.  5^p,  (^  East,  214,  Lord  Elknhonnigh  said^  other  cases 


Aat  tiventar  yean  txctusive  enjiayment  of  ^ater.  m  any  paiticolar  ^^^^  ^ited. 
Aianner,  ajtordi^  a  Q9hcfa»ve  prenumi^on  ofrii^t  in  itte  party  so 


enjoying 
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Part  II.       and  if  ^.  being  possessed  of  two  houses,  sell  one  to 
Dtshirhtmce    S.  and  the  other  to  C.  one  purchaser  cannot  ^o  alter 

tow  viuMttKncc*  i_  * 

—....-..•..^  his 

cnjoju^  it.  But  less  dian  twenty  yean  enjoyment  may,  or  mav 
not,  afford  such  a  presumption,  according  as  it  is  attended  with 
circumstances  to  support  or  rebut  the  right.  In  that  case,  the 
persons  under  whom  ttie  defendants  daimedy  had  eighty  years  once 
erected  a  mill  on  their  lands,  and  nude  a  weir  to  divert  water  to 
it  out  of  the  river  Irwelly  which  weir  h^  been  at  different  times 
before  1787  enlarged,  and  thereby  a  ereater  ooantity  of  urates 
diverted  from  the  river.  In  1787  the  plaintiff  built  a  mill  lower 
in  the  stream,  which  was  supplied  by  the  water  not  then  taken  by 
die  defendants  weir,  and  the  plaintiff'  continued  ta  eino^  this 
surplus  water  until  1791>  when  the  defendants  enlaiged  their  weic 
ana  made  other  worics  on  the  river,  whereby  they  tool:  all  the 
water  from  the  plaintiff's  mill.  The  court  held  the  action  maift* 
tainable;  and  Mr.  J.  Le  Blanc  said,  the  true  rule  is,  that  if  after 
the  erecdon  of  works,  and  the  appropriation  by  the  owner  of  the 
land  of  a  certain  quantity  of  water  flowing  over  it,  the  propiietor 
of  other  lands  takes  what  remains  of  the  water  before  unappro- 
priated, the  first  mentioned  owner,  however  he  might  bdbre 
such  second  appropriation  have,  taken  to  himself  so  much  more, 
cannot  do  so  afterwards. 

So  where  a  building  used  as  a  malt-house,  and  having  lights 
sufficient  for  that  purpose,  was  oonverted  into  a  dwelling-hoose, 
and  soon  afterwards  a  bmldins  was  erected  which  darkened  the 
windows.  Lord  Chief  Baron  Macdonald  lefiit  to  the  jury  whether 
there,  was  sufficient  light  for  a  malt-house,  saying,  that  no  man 
could  by  his  own  act  suddenly  impose  a  new  restriction  on  his 
neighbour.    Martin  v*  Gobk,  1  Ctunp.  N.  P»  Cas.  323. 

Another  most  important  case  has  lately  come  before  the  court, 
on  the  subject  of  water.  The  plaintiff  bieing  entitled  to  a  fishery 
in  the  river  Bibbie ;  and  the  defendant  and  ms  predecessors,  pro- 
prietors of  a  mill  there,  having,  till  within  the  last  forty  vean, 
nad  a  brushwood  weir  across  the  river,  near  their  mill,  at  which  weir 
they  had  for  two  hundred  years  past  exercised  the  ridit  of  taking 
the  fish ;  in  the  year  1766,  the  then  owner  of  the  mill  erected  a 
a  solid  stone  wen:  two  thirds  across  the  river,  in  lieu  of  the  former 
brushwood,  leavine  the  other  third  of  the  weir  composed  of  the 
same  inaterials  as  before.  No  objection  was  made  to  this  alte- 
ration, and  the  weir  continued  in  that  state  till  1784,  when  the 
remainder  of  the  brushwood  waa  removed  by  the  defendant,  an^ 
the  stone  weir  carried  q/ntB  across  the  river.  This  weir  was  a  solid 
tiece  of  masonry,  having  three  locks  as  the  former  wooden  weic 
pad,  for  the  purpose  of  catching  fish;  but  it  appeared  that  since 
it  had  been  completed,  very  few  fish  could  pass,  so  as  to  be  tak^ 
in  that  part  of  the  river  were  the  plaintiff's  fisberf  was.  The  action 
was  brought  within  three  months  before  the  expiration  of  twenty 
years  from  the  last  alteiation.  The  jury^  under  the  direction  of 
the  jud|»e|  had  found  a  verdict  for  the  mfendant;  the  judge  con* 

ceiving, 
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his  house  as  to  obstruct  the  windows  of  the  other,    Cb.  VI.  ii.  3. 
howeyer  recently  they  may  have  been  opened  ■.  Bitttirbtmet 

In  the  same  manner  as  twenty  years  undisputed   

enjoyment  will  give  the  rights  the  same  length  of  ad-  1  Drummood 
▼erse  possession  will  so  far  destroy  it  as  to  prevent  v.  Dorant, 

KB  SittL  At 

the  person  originally  entitled  from  abating  the  nui-  Westminster 
sance^  or  maintaining  a  possessory  action  for  erect-  after  Easter  T. 
ing  it ;  and  therefore,  where  a  common  has  been  ^ro^m^i 
adversely  possessed  in  severalty  by  an  inclosure  dur-  Richards, 
ing  that  time  *,  or  the  grantee  of  a  market '  permits  *  ^"^®»  ^' 
another  person  to  erect  another  market  in  his  neigh-  ^^[^ 
bourhood  without  objection,  and  such  new  market  is  2  Taunt.  156. 
enjoyed  for  twenty  years,neither  the  commoner  nor  the  '  Holcroft  v. 
owner  of  the  market  will,  after  that  time,  be  permitted  ^^  p  Jj  *  q^** 
to  abate  the  nuisance  or  maintain  an  action  on  the 
case  for  the  invasion  of  his  right* 

When  t)ie  right  b  claimed  by  prescription^  (isind 
it  is  only  in  the  case  of  copyholds  that  it  can  be 
claimed  by  custom,)  the  evidence  must  go  to 
show  the  exercise  of  the  right  by  the  occupier 
of  the  particular  land  to  which  it  is  said  to  be 
;appurtenant,  for  evidence  that  all  the  tenants  of 
a  manor  have  enjoyed  it,  is,  in  such  case,  not  ad-  p™^"es« 
missiUe  K  And  we  have  before  seen  ^,  that  in  these  Cas.  71. 
cases  of  mere  private  prescription  no  evidence  of  *  Ante,  16. 

•ceiving,  liiat  though  this  was  originally  a  nuisance  to  the  plaintifirs 
fishery,  yet  the  length  of  time  which  had  been  suffered  to  elapse, 
had  estaolished  the  right  of  the  defendant.  The  court,  on  a  motion 
for  a  new  trial,  determined  that  the  direction  of  the  judge  was 
wrong ;  Lord  EUcTtborough  observing,  that  by  Magna  Charta,  and 
other  acts  of  parliament,  the  erection  of  weirs  in  rivers  was  a 
public  nuisance;  that  however  twenty  vean  acqvkicence  might  hind 
foriiet  when  moate  right$  4ndy  are  affeeied,  yet  thepubUc  have  an 
tnterest  in  the  eufpmMum  of  public  miiiances,  though  of  hnf^ 
Handing.  No  objection  however  of  thb  sort,  his  lordsnip  said, 
could  apply  to  this  case,  when  the  action  was  commenced  within 
twenty  years  after  the  complete  extension  of  the  stone  weir  across 
the  nver,  by  which  it  was  proved  that  the  plaintiff  had  been 
injured.  Wild  v.  Hornby,  7  East,  195.  In  Vo(^ht  v.  fTtrac^ 
3  B.  &  A.  6S2,  the  court  held,  that  even  twenty  jears  possession 
of  water  at  a  g^ven  height,  was  not  conclusive  m  the  case  of  a 
navigable  jiver. 

reputation 
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<reputatioti  is  received.  But  wlien  to  a  pleft  of  a  pre- 
scriptive right  of  commoTiy  ttte  plaintiff  replied 
another  prescription  to  use  the  locus  in  qa6  for  til- 
lage with  com,  and  until  the  carrying'  to  hold  and  en- 
joy the  land,  Ae  conrt  h^d  that  many  other  persotis 
having  a  right  of  comsnoii  on  tfie  ^lose,  evidence  of 
reputation,  raJght  be  received  of  the  plaintiff's  right, 
a  foundation  being  first  laid  by  proof  of  the  enjoy- 
ment of  it'. 

The  plaintiff  must  ahk>  show  tSiat  the  right  is  to  the 
extent  claimed.  A  person  who  has  a  right  of  way  to 
his  own  close  cannot,  i^hen  he  pnrcfaases  a  close 
beyond  it,  use  the  way  for  the  purpose  of  gfoing  over 
his  own  close  and  thence  to  the  land  newly  pur- 
chased*;  and  if  the  iisa^  hto  only  be^n  to  go  with 
carts  and  horses,  this  will  not,  on  an  application  of 
the  land  to  other  pu^osies,  neoessarify  entHle  the 
party  to  drive  homed  cattle  tfirongh  rt,  though  it 
may  l^e  evidence  of  snth  a  right,  if  fo^fted  by  otiier 
eircnmertances '• 

the  defendtotji  i^  Mteweir  to  thi^,i&ayiboW  fliatthie 
•ehjoyment  was  ify  thf^  co^tmitficiMs^  or  cotm^f  of  one 
vrha  had  only  a  temporary  interest  %i  th^  esrt^rte,  out 
of  which  the  easement  is  elaifin^d ;  and  this  will 
avoid  thie  right  winch  would  othervrise  arise  from  tite 
vm%e.  Thus,  if  a  temmt  for  life  ot  yete  |>eiiiiit  a 
'stianger  to  use  a  way,  8cc.  through  a  close,  this  will 
give  no  title  whatever,  as  against  the  remainder-msti, 
who  ought  not  to  be  bound  by  his  fraud  or  laches*. 
So  if  the  usage  has  been  meirely .  by  favour^  and  ae- 
knowledged  as  such;  as  if  a  small  tent  has  been 
paid  to  the  defendant  for  it;  or  he  has  Locked  the 
gates  when  he  thought  proper,  and  kept  the  key ; 
or  done  any  other  act  which  shows  thai  the  plaintiff 
did  not  clabn  it  as  a  right,  it  will  be  proper  evidence, 
cm  the  part  of  the  defendant,  to  counteract  the  effect 

which  the  usage  unexplained  would  produce. 

In 
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In  these  cases  the  plaintiff  is  not  obliged  to  prove    Ch.  VI.  s.  3. 
any  specific  injury  to  himself 3  that  he  has  a  right,    Dit^rbance 

and  that  such  right  has  been  wilfully  invaded  by  the  \ 

defendant,  is  sufficient ;  for  if  he  were  to  wait  until 
he  could  prove  actual  damage,  the  defendant  by  re- 
peated invasions  of  a  right,  which  can  only  depend 
on  usc^e,  might  himself  gain  a  title  which  could  not 
ftfierwiurdsbe  successfully  opposed  '•  Inactiom>  there-  *>  Wells  v.  Wat- 
ibce,  by  a  Gommqner  against  a  stranger,  proof  of  tlie  ^|^g'  ^n^' 
plaintiff's  right  of  common,  and  that  the  defendant's  9.  Todd,VT"^ 
cattle  were  toraed  thereon  by  himS  or  that  he  took  ^P-  7^- 
the  dung  away^  is  sufficient;  but  if  the  action  be  ,r!  ' 
brought  against  the  lord,  or  a  third  person,  who  puts  Wadsworth^ 
cattle  on  the  common  l^  his  licence>  the  jdaintiff  ^  ^^^9  ^54- 
mnst  also  prove  a  specific  ii^ury,  as  that  there  was 
not  sufficient  common  left ;  at  leist,  if  the  diefendaiMt 
prove  fihe  contniy^  it  will  be  an  answer  to  the 

action^  *  Per  Buller,  J. 

Tbere  is  one  cdse  where,  thougb  tiie  ^rmofaeticm  ^'^'  ^^P*  73* 
is  freipaw,  yet  tiie  proof  wBl  be  the  sattie,  and 
gcnneraed  by  tiie  saine  rales^  as  the  above  ^cUesiB  on      r  ^^n^  1 
die  oase^  that  is,  liie  case  of  a  fisher^.    Prima  fade 
the  tight  of  the  fishery  wifl  be  in  the  owiu^ef  th^ 
soil;  and^  tlierefons,  tl^  first  point  w3i  be,  to  prove 
property  in  it ;  thia,  ittdaseaofxiTeiBiiot  navigaU^  . 
is  in  the  owners  of  the  land  on  eadi  aide,  to  the 
middle  of  the  river^;  \nik  in  navigable  rivers  anid  •  Carter tiu 
arms  of  the  sea,  the  presumption  is  Aat  the  soil  ie  in  ^urcot, 
the  crown,  and  ihat  every  subject  of  tiaie  leabn  has  a 
ri^t  to  fish.    In  both  oases,  however,  the  prima 
fade  right  may  be  rebutted,  and  a  person  not  the  '  Mayor  of 
owner  of  the  soU  in  the  one  ease,  or  an  individual  in  rIcwIsoil 
the  other,  may  have  tlie  fishery  by  prescriptioii^;  and  4  T.  Rep.  437. 
as  usage  is  so  important,  proof  of  an  attempt  to  catok 
fish,  though  unsuccessful,  wiU  be  sufficient  evidence  ^q^^^^ 
in  an  action  for  distiubaaee  in  hsewral  fishery ^.  1  wmiai^S 

Saiwd^rs^ 
[34tJ,  b.} 
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CHAP.  VII. 

OF  THE  EVIDENCE  IN  THE  ACTION  OF  TROVEK. 

Partll.  THERE  is  another  action  on  the  case,  which, 

A^om  of     being  governed  by  a  role  of  pleading  not  admitted 

^__^__^^^^  in  the  fonner^  I  shall  mention  in  a  distinct  chapter. 

In  the  action  of  tracer,  the  plaintiff  does  not  truly 
state  his  case,  bat  is  permitted  to  use  a  fiction,  and 
to  say  that  he  iost  the  goods,  the  value  of  which  he 
seeks  to  recover;  and  that  the  defendant^/btmcf  them 
and  concerted  them  to  his  own  use. 

The  general  issue  not  guilty  is  the  plea  also  used 

in  this  action,  but,  nevertheless,  the  plaintiff  is  not 

[  29S  ]      P^^  to  prove  the  formal  ilnd  fictitious  part  of  his 

case.    He  must  prove  either  a  general  and  absolute 

property,  and  right  of  possession,  at  the  tim^  of  the 

conversion,  (in  which  case  he  is  not  obliged  to  prove 

any  actual  possession  of  the  goods,  for  the  legal 

■  Bui. N. P. 33.  possession  follows  the  property';)  or  else- he  must 

7T.Rcp.  13,    gbow  that  he  has  a  special  property  which  renders 

him  answerable  to  the  true  owner ;  and  that  at  the 
time  they  came  into  the  defendant's  hands,  he  had 
*  BuLN.P.  33*  also  the  actual  possession  of  them  \ 

But  a  person  who  has  not  the  right  to  the  imme- 
diate possession,  but  only  a  reversionary  interest, 
cannot  maintain  the  action;  and  therefore  a  man 
who  has  let  his  house  ready  furnished,  or  hired  his 
goods  to  another  able  to  contract  for  them,  cannot 
maintain  this  action  against  a  third  person  who 
'Gordenv.      seizes  the  goods';  butwhete  the  person  to  whom 
Re^i3« Pke  ^^  goods  were  let  was  a  married  woman  living 
o.  Dor,  1 T.     separate  from  her  husband,  and  therefore  unable  to 
Rq>.  55*  gain  ^ny  property  in  them,  it  was  held  that  such  a 

« Smidi  V.        bailment  did  not  deprive  the  real  owner  of  his  action 

Plomer,*  ^.  .  ^ 

i5£aiV6o7.   of  trover  4. 

The 
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The  plaintiff  must  then  prove  a  conversion  by  the       Ch.  VII. 
defendant.     If  it  appear  that  the  defendant  gained        Actiom 
the  possession  of  the  goods  by  force ',  or  that,  being      ^      ^^' 
entrusted  with  them,  be  actually  converted  them  to  1  Baldwins. 
his  own  use ;  as  if  a  carrier  draw  out  part  of  the  Cole,  6  Mod, 
liquor  in  a  vessel,  this  is  of  itself  sufficient,  and  no  ^^'  ^•^•^• 
further  evidence  is  necessary  ^ ;  but  in  general  where  » Richaidson 
goods  come  into  a  man's  hands  by  finding  or  deli-^  ^'  Atkinson, 
very,  it  is  necessary  that  a  demand  of  them  by  the  videMuSave 
plaintiff,  and  a  refusal  to  deliver  them  by  the  de*  v.  O^en,  Cio. 
fendant,  should  be  proved  to  show  a  conversion  by        ^*^' 
him.    This  refusal  is  always  evidence  of  a  conver- 
sion, unless  explained  by  the  defendant ' ;  but  a  re-  '  B.  N.  P.  44. 
fusal  by  a  mere  servant  or  agent,  without  the  special 
directions  of  the   defendant,  will  not   make  him 

liable  ♦•        *  .  :  *  Botbonier 

The  defendant,  may,  on  the  general  issue,  contro-  \'^^i^^^l 
vert  the  plaintiff's  property,  by  showing  a  better  title 
in  himself,  or  in  some  person  on  whose  behalf  he      [  299  ] 
defends;  but  if  the  plaintiff  had  the  possession,  a 
mere  stranger  cannot  object  to  his  want  of  title; 
and,  therefore^  it  is  no  defence  to  prove  that  the 
plaintiff  only  found  the  property  ^ ;  or  was  himself  » Annory 
an  uncertificated  bankrupt,  at  the  time  of  the  con-  *».  I>elarairie, 
version^;  or  purchased  of  one  who  was  so 7;  for,  as  ^  ^^^V    ^ox 
against  every  person  but  the  real- owner,  the  posses-  ^t.  Rep!  391! 
sor  has  a  good  title.    So  the  defendant  may  rebut  Fowler  v. 

.,  .ji*  ••/•  J  J    Down,  1  Bos. 

the  evidence  of  conversion,  arising  from  demand  &Pui.  44. 
and  refusal,  by  proving  that  he  Or  the  person,  on  ^Laroche 
whose  behalf  he  acts,  has  a  lien  on  the  goods  for  a  pg^^®55*p 
sum  of  money,  and  that  the  defendant  offered  to  de-  cks.  140. 
liver  up  the- goods,. on  payment  of  it,  for  until  the 
lien  is  discharged,  he  is  not  obliged  to  part  with  the 
goods ^;  and,  therefore,  iuBuch  case*  the  plaintiff  'Skinner 
must  prove  a  tender  of  the  money  due.    But  if  the  ^L^  Raym. 
defendant^  on  the  demand  being  made,  claim  to  retain  752. 
them  on  a  different  ground,  making  no  mention  of  ^o^^^ 

Y  the  lb.  867. 
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Part  II.       the  lien,  he  cannot  afterwards  object  that  the  money 

^^motr^     due  to  him  was  not  tendered '.    The  defendant  may 

1_^  also  show  that  the  goods  being  fairly  in  his  posses- 


'  Beardmore  v.  sion  were  accidentally  lost,  as  if  goods  are  stolen 
Sill,  1  Campb.  f^Qj^  a  carrier,  or  he  otherwise  lose  them:  for  the 

A10> 

action  is  founded  on  a  wrongful  conversion  by  the 
defendant,  and  not  on  mere  negligence;  to  recover 
a  satisfaction  for  which  the  plaintiff  must  resort  to  a 
special  action  on  the  pase  *. 

*  Rosf  V.  The  defendant  may  also,  on  the  general  isme,  prove 

^^Borr^aSa'i  ^^^  ^^  ^  tenant  in  common,  or  joint-tenant,  with 

B.N.P.44,45.  the  plaintiff';  and  this  will  be  a  defence^  unless  the 

'  B.  N.  P.  34,  plaintiff  prove  that  the  defendant  has  actually  de- 

Hodge/^SiilL  ^^roycd  ^^  goods.   If  one  of  several  joint-tenants,  or 

390-  tenants  in  commoh,  bring  the  action  against  a  stranger, 

[  300  ]  this,  though  it  may  lessen  the  damages  to  the  amoiuit 

*  B.  N«  P.  35.  of  the  plaintiff's  share  on  the  general  iftne^,  will  not 

defeat  the  action,  unless  pleaded  in  abatement. 

The  statute  of  limiiationSf  or  that  the  plaintiff  i«- 
leated  the  defendant,  must  be  specially  pleaded.  On 
the  first  plea,  the  omu  will  lie  on  the  plaintiff,  to 
prove  the  time  when  the  converuon  was  made ;  on 
the  other,  the  defendant  muat  prove  his  release. 


CHAP.  VIII. 


mdR^kvm. 


OF  THE  EVIDENCE  IN  ACTIONS  OF  TRESPASS 

AND  REPLEVIN. 

Ch.vilL  IN  trespass  the  geiieral  issue  is  noi  guiliy;  in 
T^^juL.  ^fewiii  **<>'»  ^^l  5  w*d  on  these  issues  only  the 
simple  fact  of  the  commission  of  the  trespass,  or 
taking  the  goods,  can  in  general  come  in  question. 
If  the  placQ  be  material,  as  in  all  local  actions  it  iSf 
the  plaintiff  must,  on  these  issues,  prove  that  the 
trespass  or  taking  was  at  the  place  mentioned  in  his 

declaration ;  but  in  actions  which  are  not  local,  ^ 

m 
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in  trespass  committed  on  the  person  or  personal      Ch.VIII. 
property  of  the  plaintiff,  it  is  sufficient  to  show  that       IVespau 
a  trespass  of  the  kind  complained  of  was  committed         ^^tn. 
by  the  defendant,  though  at  a  place  different  from 
that  named '.    Every  person  concurring  in  the  com-  i  vide  ante 
mission  of  the  trespass  is  deemed  a  principal,  and  305. 
therefore,  though  the  defendant  did  not  personally 
interfere,  yet  if  he  aided  another,  (as  where  a  person, 
having  been  warned  off  certain  land,  conducted  other 
persons  to  the  spot,  and  waited  outside  the  fence 
whilst  the  others  went  in  to  shoot  the  game  being 
therein  %)  or  commanded  his  servant  to  commit  the  *  UiU  v. 
trespaiis,  he  will  be  liable  to  the  action.  Wathcn,cw. 

The  declaration-  itk  trespass  generally  states  the  Gloucester 
trespass  to  have  been  committed  on  a  certain  day,  Sp.  Ass.  1806. 
and  on  dtvet^  other  days  between  that  day  and  the 
oommendement  of  the  suit.    The  plaintiff  on  this 
declaration  may:  prove  any  number  of  trespasses      [  301  ] 
committed  within  the  titne  mentioned  in  the  de* 
clairation,  or   he   may  prove   one   trespass    com- 
mitted before  tlie  first  day  named  in  it.     In  this 
latter  tase  be  waves  all  other  trespasses,  and  wil! 
not  be  permitted  to  give  evidence  of  theih^.  '  In  ^  VideRul, 
general  the  declaration  should  state  a&  the  acts         '^' 
which  the  plaintiff  intends  to  givein'evidetice,  other- 
*wise  the  defendant  might  be  taken  by  surprise. 
There  seems  formerly  this  distinction  to  have  been 
made,  viz.  ^  tfiat  where  there  were  distinct  trespasses 
the  {>laintiff  could  only  give  evidence  of  that  which 
was  stated  on  the  record ;  but  that,  where  there  was 
one- continued  trespass^,  matters  which  were  not  ^  Vide  6 Mod. 
stated  might  be  given  in  etid^nce  under  the  alia  enor-  ^ted^P^e^s 
miii  alleged  in  the  dedamtion.  The  former  cases  pro-  Cas.  3d  edit. 
oeeded  principally  on  the  idea,  that  matters  which  ^^  ^-^^O 
would  stain  the  rec<^rd  by  their  indecency  need  not 
be  aQeged ;  and,  therefore,  where  trespass  was  brought 
for  breaking  the  house,  the  plaintiff  was  permitted 

Y  3  to 
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to  prove  in  aggravation,  that  the  defendant  while 

there  debauched  the  plaintiff^s  daughter.    At  the 

time  of  this  decision  it  was  generally  understood, 

that  no  action  would  lie  for  the  latter  injury  unless 

as  an  aggravation  of  the  other  ^  and  therefore  the 

judges  might  be  inclined  to  strain  a  point  to  let 

in  evidence  of  that,  which  was  substantially  and  in 

truth  the  cause  of  action*     But,  in  more  modern 

cases,  it  has  not  been  permitted  to  a  plaintiff,  who 

complains  of  an  imprisonment  of  his  person,  to  show 

that  he  was  stinted  in  his  food  %  or  that  he  caught 

an  infectious  distemper^,  without  alleging   one  as 

part  of  the  trespass,  or  the  other  as.  the  consequence 

of  it.  Still,  however,  the  plaintiff  may  prove  any  fact 

accompanying  the  trespass,  indicative  of  the  motives 

of  the  defendant,  and  which  could  not  be  considered 

as* itself  a  trespass^^for  the  purpose  of  showing  malice 

in  the  defendsait^  and  therefore  in  an  action  for 

breaking   and  entering  the  plaintiff's  close,  apd 

searching  therein  for  game,  the  judge  permitted  the 

plaintiff  to  prove  that  the  defendant,  being  a  member 

of  parliament  and  a  magistrate*  had,  on  being  warned 

off  the  land,  used  very  intemperate  language  to  the 

plaintiff,  and  threatened  to  commit  him,  and  the  jury 

having  given  500/.  damages,  the  Court  of  CommoD 

Pleas  refused  a  new  trial  ^ 

If  an  act  be  committed  by  the  defendant,  which 
unexplained  amounts  to  a  trespass ;  or,  if  in  replevin* 
he  insist  on  his  right  to .  take  the  goods*  he  must 
justify  or  avow  the  trespass  or  taking  on  the  record, 
before  any  evidence  can  be  received  in^justi6cation 
of  it;  but  where  the  act  itself  without  explanation 
appears  to  be  no  trespass ;  ai  where  the  defendant 
was  a  mere  pound-keeper,  and  as  such  received  the. 
plaintiff's  cattle  from  a  third  person,  the  geneial 
issue  is  sufficients.  There  is  one  case,  however*, 
where  that  which  prima  facie  appears  to  be  a  tres^ 

pass. 
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pasBy  may  be  justified,  on  the  general  issue;  and     Ch.  VIIL 
that  iSy  where  the  land  is  the  freehold  of  the  de-       ^^^^^^PJ*f . 
fendant,  or  of  another  by  whose  order  he  entered,     .    -w^pfewn* 
for  here  he  does  not  enter  on  the  property  of  the 
plaintiff,  who  is  himself  a  trespasser  '•    Actual  pos-  >  Derisij  v. 
session,  or  receipt  of  rent,  is  prima  facie  evidence  of  ?J^  i>odd° 
title.  V,  kyffin,  7  T. 

In  actions  of  trespass,  where  a  right  is  claimed  to  ^P*  ^^ 
an  incorporeal  hereditament,  which  must  arise  by  Dumnt, 
grant  or  prescription ;  the  defendant  is  obliged  to  ^  "I**  ^P*  403- 
state  his  title  particularly.    He  cannot,  as  in  actions 
on  the  case,  rely  barely  on   his   possession.     In 
general  such  right  is  claimed  by  prescriptum^  and     [  302  J 
where  the  usage  has  been  as  long  as  any  one  can 
remember,  such  plea  will  be  supported;  for  posterior 
usage  is  evidence  of  the  antecedent  right*;  and  there-  *  2  Atk.  137. 
fore  a  jury  will  be  directed  to  presume  that  it  has 
existed,  from  the  commencement  of.  les:al  memory. 
But  in  cases  where  the  origin  of  the  usage  can  be 
traced,  as  if  a  right  was  never  exercised  till  within 
the  last  twenty  or  thirty  years,  though  the  uninter- 
rupted exercise  of  it  for  that  time  may  be  sufficient 
to  presume  a  grants  yet  it  wiU  not  support  an  imme- 
morial prescription.    In  these  cases,  therefore,  a  prao 
tice  has  been  lately  introduced  of  pleading,  in  addi- 
tion to  the  prescriptive  right,  a  grant,  about  the  time 
when  the  usage  commenced,  from  the  person  then 
in  possession  of  the  land,  and  that  sudi  grant  has 
been  lost  by  accident'.    The  plea  must  name  the  'Vide Reed «. 
person  who  is  supposed  to  have  made  the  grant,  ^r  ?x^n^%, 
a  general  statement  that  the  date  and  names  of  Ae 
parties  are  unknown  will  not  be  sufficient  ^;  but  when  *  Hendj  v. 
the  grant  is  properly  pleaded,  twenty  years  undis-  j?^!?*^2 
piited  possession  will  be  sufficient  to  presume  it ',  and  •  Campbell ' 
the  defendant  by  this  mode  of  pleading  has  every  v.  Wilion,  ' 
advantage  which  he* would  have,  if  plaintiff,  in  an  3^*»^  W- 
action  on  the  case. 

Y  3  When 
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Part  II.  When  the  defendant  pleads  a  special  plea,  and 

NmAMsign'  issue  is  joined  upon  it,  the  paily  alleging  the  affir-» 
'  mative  must  prove  his  case.  But  it  behoves  those 
who  conduct  a  cause,  on  the  part  of  a  plaintiff  in 
trespass,  to  be  particularly  careful  that  the  pleadings 
are  so  freuned,  as  to  bring  the  real  case  before  the 
jury;  for  where  a  defendant  pleads  a  justification, 
'  [  303  ]  <uid  concludes  with  an  averment  that  it  is  the  aaine 
trespass,  and  the  plaintiff  traverses  the  cause  of 
juBtificationi  if  the  defendant  has  any  sudi  right  or 
excuse,  as  that  mentioned  in  his  plea,  he  will  bug- 
ceed;  fior  the  plaintiff  wiH  not  be*  permitted  to  give 
evidence  of  any  other  trespass,  though  8u«^  m  fact 
were  the  real  cause  of  action.  If  the  trespass  were 
committed  in  a  place  not  named  in  die  declaration, 
and  the  defendant  plead  Uberum  ienemtntitm,  the  de* 
fendant  may  apply  his  plea  to  any  other  place,  in  the 
same  parish,  of  which  he  is  seised;  add  to  enable 
himself  to  prove  the  trespass  to  have  been  committed 
where  it  really  was,  the  plaintiff  must  make  a  Ttew 
amignmaU,  particularly  describing  the  Iocu»  in  qtto. 
So  if  a  larger  trespass  were  committed  than  is 
mentioned  in  the  plea,  or  than  was  necessary  for  the 
enjoyment  of  the  right  ckimed ;  or  another  trespass 
werp  committed  at  a  different  time;  Ae  plaintiff  will 
be  estopped  from  giving  any  evidence,  unless  he 
state  these  in  a  new  assignment,  the  nature  and  oc> 

VideWilliamB*  *^^^  ^^  which  is  well  explamed  T)y  the  learned 
Saunden,  editor  of  Saunders's  Reports,  who  collects  and  ar- 
^:Ja  ^1  ^'  ranges  the  numerous  cases  which  are  to  be  found  on 

note  o.  Vol.  n.   ...        ,. 
5,  note  3.  this  subject. 
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CHAP.  IX.  '  [  304  ] 

OF    THE    EVIDENCE    IN    THE    ACTION    OF 

EJECTMENT. 

SECTION    I. 

Of  the  Plaintijf's  Evidence  in  general. 

IN  the  action  of  gecimewt  the  defendant  is  obliged,    Ch.  IX.  b.  1 . 
on  his  being  permitted  to  defend,  to  enter  into  a  rule        JBntry. 
to  confess  the  formal  and  fictitious  part  of  the  case ;       '— — < 
▼iz.  the  lease  to  the  plaintiff;  that  he  entered  into 
possession  of  the  premises ;  and  that  the  defendant 
ousted  him.    Under  this  condition  he  is  permitted 
to  plead  the  general  issue;  and  on  that  plea  the 
title   of  the   parties  is   the  only  matter  in  con- 
troversy. 

But  as  tiiis  is  a  possessory  action,  the  plaintiff  must 
proye  such  a  title  in  his  lessor  as  authorizes  him  to 
enter  into  the  land ;  for  where  his  right  of  entry  is 
taken  away,  or  tMed^  as  the  legal  expression  is,  and 
his  titie  turned  to  a  naked  right  of  action,  a  real  ac* 
turn,  and  not  an  ejectment,  is  the  proper  remedy  (a). 

In  all  cases  where  the  party  may,  by  entry  alone, 
acquire  the  leg(d  po9»emon  of  lands,  or,  as  Lord  Mam^ 
field  said,  where  entry  is  only  necessary  to  complete  r  305  1 
hie  own  title ';  he  may  maintain  an  ejectment  without  1  Doud.  484. 
any  proof  of  an  actual  entry  by  him ;  for  as  by  the 
ancient  practice  of  ejectment,  before  the  consent  rule 
was  adopted,  it  was  necessary  for  the  lessor  of  the 

(a)  It  is  foreign  to  the  plan  of  the  present  work  to  enter  into  a 
discussion  of  the  abstruse  and  intricate  doctrine  of  discontinuance, 
diasetain,  and  descents;  but  it  may  not  be  improper  to  refer  the 
reader  to  3  Bladk.  Com.  ch.  10;  Ta»flor  dem.  Atldnt  \,  Horde, 
1  Burr.  Ck>;  BimmngUnf%  Treatise  on  Ejectment,  42  to  58;  for 
instructioos  on  this  point 
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plaintiff  to  enter  on  the  land,  and  there  seal  a  lease ; 
the  confession  of  suchlease,  according  to  the  modem 
practice,  includes  in  it  all  necessary  formalities, 
and,  amongst  others,  the  entry  into  the  land  for  that 
purpose. 

But  when  a  fine  with  proclatnations  has  been  levied 
by  a  person  in  adverse  possession  of  the  land,  and 
having  a  freehold  in  it,  whether  legal  or  tortious,  this 
fine  entirely  devests  the  estate  of  every  other  person 
until  it  is  regained  by  one  of  the  means  pointed  out 
by  the  statute  4  Hen.  7,  c.  24.    This  may  be  done  in 
the  instances  of  a  fine  levied  by  a  mere  tenant  for 
life,  or  one  who  has  only  a  tortious  estate  (i),  either 
by  commencing  a  real  action^  or  making  an  entiy,  for 
the  express  purpose  of  avoiding  the  fine,  provided 
this  be  done  within  the  time  limited  by  that  act  of 
parliament,  viz.  within  five  years  after  die  proclama- 
tions made,  if  the  party  has  a  present  interest,  and  is 
under  no  legal  disability ;  or  otherwise,  within,  five 
years  after  the  title  of  the  party  accrues,  or  his  dis- 
ability is  removed ' .   An  entry,  therefore,  is  necessary 
in  this  case,  not  merely  for  the  purpose  of  completing 
the  lessor  of  the  plaifUiff's  title,  but  of  rebutting  that 
of  the  defendant*,  and  in  order  to  replace  the  estate 
which  was  so  devested ;  and  immediately  he  has  made 
it  the  fine  is  avoided,  his  estate  revests,  and  he  has 
the  same  title  as  if  no  fine  had  been  levied.    But 
since  the  statute  of  4  Anne,  c.  16,  he  must  prosecute 
his  entry,  or  claim,  by  action  within  a  year,  other- 
wise  it  will  not  avail. 

In  this  case  therefore,  and  in  this  case  only  >,  the 
formal  admission  is  not  sufficient,  but  an  actual  entry 
must  be  proved  to  have  been  made  by  the  lessor  of 
the  plaintiff,  or  by  some  person' on  his -behalf,  pre- 

(6)  If  tenant  in  tail  levy  a  fine,  the  remainder-man  can  avoid 
it  only  by  real  actior.  Moore  v.  Blakt^  Runnixigton'8  Eject- 
ment, 45 ;  vide  Bui.  N.  P.  99. 
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Tiou8  to  the  day  of  the  demise  laid  in  the  declaratioii '.    ch.  IX.  a.  u 
This  entrjr  must  appear  to  have  been  made  by  the        Bury. 

command  of  the  lessor  of  the  plaintiff  *;  or  at  least  ; ^ 

assented  to  by  him  afterwards  < ;  though  it  is  said  ^  p^H^^ 
that  the  bringing  of  the  action  is  itself  sufficient  evi-  ub.  sup. 
dence  of  such  assent  ^(c).    The  entry  must  be  made  ^^^'iS^'** 
on  some  part  of  the  lands  comprised  in  the  fine  in      p  '       •. 
the  name  of  the  whole  ^  ;  and  it  should  also  appear,  » Fitchec  v. 
that  the  person  entering  declared  that  the  entry  was  A^ms, 
made  for  the  purpose  of  avoiding  all  fines  ^.    In  cases  4    wiUiams' 
where  an  entry  could  not  be  made  without  personal  Saunders^ 
danger,  (a  case  which,  in  the  present  improved  state  3i9>^ 
of  society,  can  hardly  ever  hi^pen),  it  will  be  snffi-  Salisbury 
cient  to  prove  that  a  claim  was  made  in  the  like  form,  Hard.  400. 
as  near  the  estate  as  the  per^n  making  it  could  Q^^y****^^ 
come  7.;  ,and,  in  either  case,  unless  it  appear  on  the  c.  alsoFoid 
record  that  the  action  was  commenced  within  a*  year  g  j^^**^* 
afterwards,  this  fact  should  also  be  proved  in  evidence.  7  jj^  ^  ^j^ 
.    A  fine  levied  by  a  bare  tenantybr  years,  without 
having  previously  obtained  a  tortious  fee,  by  feoff- 
ment or  otherwise,  does  not  operate  at  all  against 
strangers.    In  such  case,  therefore,  no  entry  is  neces-  '  Smith  r. 

sary  * ;  neither  is  it  to  avoid  a  fine  at  common  law  ?^^**"^« 
. ,  ,        .  1         *      .  .    18  Van.  413. 

without  proclamations  9;  or  where  the  ejectment  is  •  jenUnsv. 

commenced  before    the  proclamations    are    com-  Pritchard, 

pleted';  and  if  one  tenant  in  common, '  being  in  jyT    V*i' 

receipt  of  the  whole  rents,  levy  a  fine  of  the  whole  Ducket  v.  * 

land,  this  will  not  affect  the  estate  of  his  co-tenant,  Watts,  9  East, 

so  as  to  render  it  necessary  .to  make  anentry/  unless  s  p       , . 

there  be  some  further  evidence  of  an  actual  ooi^ter  dem.  Hom- 

before  the  fine  was  levied^.    What  will  amount  to  ^^^^5*;, 

ReaoL  lEast, 

568. 

(c)  A  gfiardian  may  enter  for  his  ward  without  command  or  ^^ 

assent;  and,  if  a  remainder-man,  or  loxd,  enter  in  the  name  of 
a  tenant  for  life,  or  copyholder,  or  the  tenant  for  life,  or  copy- 
holder, in  the  name  of  the  remainder-man,  or  lord,  it  is  fOso 
snffident  without  command  or  assent,  on  account  of  the  privity 
between  those  persons;  and  the  like  rule  holds  in  respect  of 
tenants  in  common,  joint-tenants,  and  co^parceners.  Jrodger^i 
case,  9  Co.  106,  a. 
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evidence  of  an  actual  ouster,  we  shall  have  occasion 
to  mention  hereafter. 

The^stat.  21  Jac^  1,  c  164  enacts,  that'  none  shall 
make  amf.  entry  into  kinda'  but  within  twenty  yeais 
next  after  his  title  shall^  first  descend  or  accrue ;  and 
from  what,  was  said  in  the  commencementof  the  pre- 
sent chapter,  that  the  plaintiff  must  show  a  right  of 
pUry  in  his  lessor^  it  follows  that  no  ejectment  can 
be  maintained  after  that  time.  Therefore  it  is  always 
necessary  for  the  {>laintiff  to  prove  possession  inhim- 
self>  his  ancestor,  or  a  tenant  within  twenty  years ;  or 
to  account  for  the  want  of  it,  under  one  of  the  ex- 
oeptioBS  allowed  by  the  atatote.  But  where  there 
baa  beenr  a  leaae  from  .an  ancestor  of  the  lessor  of  the 
plaiatiff,  it  is  notmecessary  for  him  to  show  any  pay- 
ment of  rent  under  it  within  twenty  yesirs^  for  his 
title  or  right  of  entry  does  not  accrue  till  the  ejqfiura- 
tion  of  the  lease,  and  ctasequently  the  statute  can-^ 
Q^t.begin  to.  op9(%ta:ag«insthim  tifl  that  time ' ;  and 
if  a  forfeitu^  has  been  committed  by  the  tenant  it 
9»]Le8  n<>  difierencoji  for  he  is  not  obliged  to  enter 
for  such  forfeiture  ^«  An  adverse  possesion  during 
twenty  years  is  mlt  merdy  a  bar  to  the  action  or 
remedyt  but  takes  away  the  right  of  podseasion ;  and 
for  this  reason  it  is  that  the  defendant  need  not  plead 
the  statute  of  limitations  as  in  o&er  cases;;  and  on 
the  same  principlet,  in  one  case^  where  A.  being  lessor 
of  the  plaintiff,  proved  that  he  had  been  in  uninter- 
rupted possession  for  twenty  years>  and  that  the  de- 
fendant entered  od  the  land,  it  was  hoUen  that  this 
poasessioA  of  ii.  was  a  sufficient  title  to  enable  him 
to  maintain  the  action,  for  that  by  it  the  entry  of  the 
defendant  was  tolled,  and  consequently  illegal'. 

.But  to  prevent  the  plaintiff  from  recovering,  it 
must  appear  that  the  possession  wBB.adoene;  the 
possession  of  a  tenant  during  his  teim  was  before 
observed  not  to  be  so;  neither  is  the  possession  of 
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a  joint^teDanty  parcener,  or  tenant  in  common^  with-   ch.  IX.  1. 1. 
out  proof  of  an  actual  wuter.  AttuaL  Ouder, 

What  shcdl  amoimt  to  such  .proof  does  not  aeeia  ^ 

to  be  Tery  a€carately  detennined.     Lord  HoU  ia      [  3^  ] 
reported  to  have  said,  that  the  rule  of  the  possession 
of  one  tenant  in  common  being  the  possession  of  the 
other,  did  not  hold  place  against  the  statute  of  limi- 
tations; and  that  if  one  of  them  only  takes  the  pro- 
fits, it  is  an  onding  of  the  other ' ;  but  in  subsequent  '  i  Lord 
cases  it  has  been  said,  that  bare  perception  of  the  ^^'  3^3. 
wfade  profits  does  not  amount  to  this  ^ ;  and,  there-  *  Vide  Read- 
fore,  where  one  tenant  in  common  had  been  in  receipt  ^  ^'  ^  r'  j 

-  ,         •    1  -  ,  steme,  3  Lord 

of  the  wliole  rentafor  twenty-six  years,  yet  as  there  Raym.  820. 
was  no  evidence  of  his  having  actually  claimed  the  ^  ^^^*  ^^^7 
whole  utatef  but,  on  the  contrary,  it  appeared  thai  he 
wa$  admitied  (the  land  being  customary  freehold)  to 
a  moiety  only,  it  was  holden  to  be  no  ouster^  and  diat 
the  statute  did  not  attach '.    And  the  like  decision  '  Faiidaim 
took  place  where  one  tenant  in  common  levied  a  ^fshackleton! 
fine  of  the  whole  premises,  and  there  was  no  other  5  Burr.  2604. 
evidence  of  adverse  possession^.  But  thou^  bare  per-  ^  Black.  690.S. 
ceptien  of  the  profits  is  not  itself -an  otis<cr,  yet  if  demlHonw 
oonftbniad  for  a. great  lengfli  oi  time  without  any^  blower vjlead^ 
chum  by  the  party  out  of  possession,  it  may  be  evi-  ^^  ^^' 
deooe  fbvthe  jury  to  presume  one :  as  where  ptirtitioia 
was  made  of  an  estate  o^two  women,  who  were  te« 
nants  in  common  in  tail,  and  one  part  was  assigned 
to'  the  hurfNOid  of  one  dsring  his  Ufe,  and  it  wua 
proved  that  after  his  death  his  wife  remained  in  pos^ 
session  fbr  thirtynsix  years,  and  there  had  been  no 
acknowledgment  of  tide,  nor  accounting  for  the 
rents;  the  judge  left  it  to  the  jury  tojmittiiir  an  ocf no/     [  3^0  ] 
outter,  and  they  having  found  accordingly,  the  court 
held  that  the  statute  barred  the  action  '.  In  that  case  «Doe  dem. 
Lord  Mamfield  said,  the  possession  of  one  tenant  in  ^^^  *^ 
common,  to  nomine^  as  tenant  in  common,  can  never  prosser,  ' 
bar  his  companion ;  because  such  possession  is  not<  Cowp.  317. 
adverse  to  the  right  bf  his  companion,  but  in  support 
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of  their  common  title^  and  by  paying  him  iiifl  ftkare^ 
he  acknowledges  him  his  co-tenant.  Nor,  indeed,  is 
a  refusal  to  pay  of  itself  sufficient  without  denying  his 
title.  But  if,  upon  demand  by  the  co-tenant  of  his 
moiety,  the  other  refuses  to  pay,  and  denies  his  tttle, 
saying  he  claims  the  whole ',  and  will  not  pay,  and 
continues  in  possession,  ^uch  possession  is  advene, 
and  ouster  enough.  Then  adverting  to  the  circum- 
stances of  the  particular  case,  and  observing  that 
there  was  no  evidence  of  any  account  demanded,  or 
of  any  payment  of  rents  and  profits,  or  of  any  claim 
by  the  lessors  of  the  plaintiff,  or  of  any  acknowledg- 
ment of  title  in  them ;  his  lordship  added,  therefore 
I  am  clearly  of  opinion,  that  an  undisturbed  and  quiet 
possession  for  such  a  length  of  time,  is  a  suffidetit 
ground  for  the  jury  to  presume  an  actual  ouster,  and 
that  they  did  right  in  so  doing. 

The  disabilities  mentioned  in  the  statute  of  Hen.  7, 
as  to  fines,  and  also  in  the  statute  of  James  1 ,  are 
infancy,  coverture,  insanity,  being  imprisoned,   or 
beyond  the  seas.    Persons  labouring  under  either  of 
these  disabilities,  or  their  heirs  ^,  may  make  their 
entries  in  the  case  of  a  fine,  within  five  years,  and  in 
other  cases  with  ten  years,  after '  the  removal  of  the 
disability,  notwithstanding  twenty  years  may  have 
elapsed;  and,  therefore,  in  either  of  these  casee 
where  the  ordinary  time  is  gone  by,  and  the  penon 
suing,  or  iin  ancestor,  was  within  this  exception,  the 
lessor  of  the  plaintiff  should  be  prepared  with  proof 
of  it.    Here  it  may  be  observed,  that  the  disability 
should  be  ehown  to  have  estisted  at  the  time  when 
the  fine  was  levied,  or  the  title  accrued,  and  to  have 
continued  till  within  the  timQ  of  limitation,  for  when 
once  the  statute  has  begun  to  operate,  no  subsequent 
disability  will  prevent  its  progress  > .    And  if  an  estate 
descend  upon  two  parceners,  one  of  whom  is  mider 
coverture,  and  the  other  nfeme  sole,  though  the  time 
given  by  the  statute  will  extend  to  the  moiety  of  the 
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feme  covert f  the  other  must  sue  for  her  moiety  within    Ch.  IX.  s.  i. 
twenty  years  after  her  title  accrues " .  -^g"*?^  ** 

It  should  seem  that  previous  to  the  statute  4  Ann.  *^' 

c.  16,  the  party  claiming  title  to  lands  in  cases  where  1  j^^^  ^^q 
the  right  of  entry  was  not  barred,  might  have  avoided  Langdon  v, 
the  operation  of  the  statute  of  James  altogether,  by  aXaunt!'!^!. 
making  continual  entries  on  the  land ;  for  as  actual 
entry  gave  complete  possession*,  so  every  entry  gave  '  Vide  Co.  Lit. 
a  new  date  from  which  the  operation  of  the  statute  ^j^^  n^' 
commenced.  In  this  case,  however,  it  was  necessary 
to  prove  an  actual  entry ^\  and  for  this  there  seems  'Ford v. Grey, 
to  be  good  *  reason,  for  if  the  formal  confession  of  ^^'  44  sc 
entry  had  been  sufficient,  the  necessary  bonsequence 
would  have  been,  that  in  no  case  whatever  would  the 
'statute  have  had  operation.    Therefore,  even  if  one  • 
ejectment  wer^  brought,  and  the  plaintiff- failed,  the      [  312  ] 
confession  in  that  action  would  not  have  helped  him 
in  another  brought  after  the  expiration  of  the  twenty 
years  ^.    This  mode  of  evading  the  statute  of  James  « Vide  1  a  Mod. 
was  remedied  by  the  statute  of  4  Ann.  c.  16,  s.  16,  ^^  ^^'*'' 
whereby  it  was  enacted.  That  no  claim  or  entry  to  be  where  that 
made  of  or  upon  any  lands,  &c.  should  be  of  any  ^^^  ^  ^'^ 
force  or  effect  to  avoid  any  fine  to  be  levied  with 
proclamations,  or  should  be  a  sufficient  claim  or 
entry  within  the  statute  of  James,  unless  upon  such 
claim  or  entry  an  action  should  be  commenced  within 
one  year  next  after  the  making  such  entry  or  claim, 
and  prosecuted  with  effect.    Mr.  Douglas,  adverting 
to  what  Was  said  in  the  law  of  Nisi  Prius,  makes  a 
question,  whether,  it  4s  not  necessary  to  make  an 
actual  entry  to  prevent  the  operation  of  the  statute 
of  limitations^.    To  which  it  maybe  answered,  that  '  Dougl.  485^ 
it  certainly  is,  if  an  action  is  to  be  brought  ajier  the  ^'  ^^'^ 
expiration  of  twenty  years  from  .the  time  of  actual* 
possession ;  and  in  cases  where  the  statute  of  limi- 
tations has  nearly  run,  it  may  be  prudent  tp  adopt 
that  measure,  the  effect  of  which  will  sometimes  be 

to 
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Gigner  v. 
Roe,  2  Taunt. 
397. 


*  Doe  dem. 
White  V,  Cuff. 
1  Campb.  173. 
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to  give  the  lessor  of  the  plaintiff  an  additional  year 
within  which  to  bring  a  second  ejectment  in  case  of 
failure  in  the  first ;  for  if  it  be  proved  that  a  person 
having  title,  just  at  the  conclusion  of  twenly  yean 
adverse  possession,  made  an  actual  entry  on  the 
land,  and  that  he  brought  his  ejectment  within  a 
year  afterwards,  it  seems  that  the  statute  will  not 
bar  him ' ;  whereas  if,  without  making  any  entry,  he 
had  brought  his  ejectment  and  failed,  he  would  have 
been  without  remedy  in  this  form  of  action ;  for  the 
formal  confession  of  entry  in  the  first  ejectment 
would  not,  as  we  have  before  seen,  have  been  a  suffi- 
cient entry  to  enable  him  to  bting  another  after  the 
expiration  of  the  twenty  yeavs. 

It  seems  to  have  been  fohnerly  doubted  whether 
when,  an  ejectment  was  brought  by  one  tenant  in 
common  against  another,  it  was  not  neeessary  on  the 
part  of  the  Iciosor  of  the  plaintiff  to  prove,  that  he  was 
actually  ousted  by  his  co-tenant  ^;  but  it  is  now 
clearly  tattled,  that  such  evidence  is  not  neoessaiyi 
but  is  supplied  by  the  confession  in  the  rule '.  If  in^ 
deed  the  party  in  possession  has  never  diapiited  the 
titie  of  his'  c<)-tenant  in  common,  he  vffl  not  be 
obliged  to  make  this  confession  ^ ;  but,  as '  was  ob* 
served  by  Lord  Mamfield,  in  Wigfalt  v.  Srydony  it 
is  scarcely  possible  to  suppose  that  a  tenant  in  com- 
mon should  bring  an  cjectknent,  'where  diere  is  not  an 
actual  outster,  vis.  a  denial  of  his  title.  Still,  as 
there  may  he  caaes  ia  which  .a  tetiant  in  common 
may  be  admitted  to  defend  without  confessing  ouster, 
it  is  incumbeiKt  .on  the  plaintiff  to  produce  the  con- 
sent rule  to  show  that  he :  has  ^ne  so  ^. , 

Great  inconvanience  has  frequently  arisen  by  vea- 
son  of  the  plaintiff  being  called  on  in  all  cases  to 
prove  that  die  defendant  was  in  possession  of  the 
lands  i^r  whinb  the  ejectmmt.was  brought ;!  to  ob- 
visfte- wlttch^  ^deial  nilefr  have  lately  been  made  by 

aU 
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all  the  Courts  at  Westminster,   making  it  incum-    Ch.IX.s.  i. 
bent  on  the  defendant,  in  all  cases,  to  speciiy  the   Aetwd  OuMter. 
premises  for  which  he  defends,  and  to  admit  that  ■ 

he  was  in  possession  of  them  at  the  time  of  the 
service  of  the  declaration  in  ejectment. 


SECTION  II. 

Of  the  Defendant's  Evidence  in  general, 

I  HAVE  confined  my  observations  concerning  the       Sect.  a. 
evidence  on  the  part  of  the  plaintiff  to  that  formal     Ikfendmt^t 
proof  which  every  plaintiff  in  ejectment  may  be      ^^^idence, 
called  upon  to  give.    I  have,  however,  observed,  in   — — •— 
die  outset,  that  he  must  prove  a  legal  title  in  himself. 
It  follows,  that  if  the  defendant  prove  a  title  in  any 
other  person,  he  gives  an  answer  to  the  plaintiff's 
claim ;  and  though  it  was  at  one  time  held,  that  if 
the  plaintiff  were  really  entitled  to  the  possession  of 
the  premises,  a  bare  legal  title  should  not  preclude 
his  recovery ;  yet  it  is  now  clearly  settled,  that  if  the 
legal  estate  be  shown  to  be  in  any  other  person  he 
cannot  recover. 

During  die  time  that  the  former  doctrine  prevailed, 
the  court  would  not  permit  a  party  who  did  not  mean 
to  disturb  outstanding  incumbrances  to  be  turned 
round  by  them ;  and,  therefore,  if  a  term  were  created      r  ^ig  1 
for  particular  purposes,  and  die  person  entided  to 
the  possession,  subject  to  the  incumbrances,  for  the 
security  of  which  such  term  was  created,  brought  an 
gectment ;  it  was  not  permitted  to  a  third  person, 
claimiiig'  under  the  same  tide  as  the  plaintiff,  to  set 
up  this  term  as  an  answer  to  the  action'.    On  die  >  Vide  Doe 
same  principle,  if  a  mortgagee  whose  mortgage  bore  ^™-  B™'^'^^ 
date  subsequent  to  a  lease,  gave  notice  to  the  tenant  Rei^^^ 
that  he  did  Hot  mean  to  disturb  his  possession,  but 
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only  sought  the  recovery  of  the  rents  and  profits,  the 
tenant  was  not  suffered  to  set  up  his  prior  title  by 
lease,  or  in  case  of  »  holding  from  yoar  to  year,  to 
object  .to  the  want  of  notice  to  quit,  and  thereby 
defeat  the  ejectment  of  the  mortgagee.  The  con- 
trary, however,  is  now  established  by  a  variety  of 
cases ;  and  therefore,  if  the  existence  of  such  term 
be  proved  on  the  part  of  the  defendant,  the  plaintiff 
cannot  recover,  unless  there  be  evidence  on  his  part 
for  the  jury  to  presume  a  surrender  of  the  term. 

This  can  never  be  done  where  the  purposes  for 
which  the  term  was  created  are  not  completely 
answered ;  so  that  where  a  term  was  created  for  the 
purpose  of  securing  an  annuity,  it  was  holden  that 
during  the  life  of  the  annuitant,  the  heir-at-law  could 
not  recover  on  his  own  demise,  though  he  claimed 
subject  to  the  charge ' ;  and  where  an  old  term  has 
been  from  time  to  time  recognized  as  existing  till 
within  a  few  years  before  the  time  of  trial,  aad  an 
ejectment  is  brought  by  the  trustees  named  in  it,, 
with  the  concurrence  of  the  owner  of  the  inheritance, 
who  is  interested  in  upholding  it,  a  jury  will  not  be 
directed  to  presume  a  surrender  ^.  But  where  it  is 
in  proof,  on  the  part  of  the  plaintiff,  that  the  trusts, 
on  which  the  term  was  created,  have  been  completely 
fulfilled,  so  that  the  trustees  ought  to  have  conveyed,* 
the  jury  will  be  directed  to  presume  that  in  point  of 
fact  theif  have  done  so,  though  there  is  no  direct  evi- 
dence of  the  fact  ^  Thus,  in  one  case,  where  a  man 
by  will,  dated  in  Dec.  1777,  devised  certain  premises 
to  three  persons  as  trustees,  for  his  son's  maintenance 
till  he  came  to  twenty-one  years  of  age,  and  then  to, 
convey  to  him ;  the  son  came  of  age  in  1788,  and  in 
1789  made  a*  lease,  and  that  lease  being  relied  on  by 
the  lessor  of  the  plaintiff  in  an  ejectment. brought  in 
the  year  1792^;  and  by  the  same  party,  when  de- 
fendant, in  another  ejectment  brought  against  him  in 

the 
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the  year  1796';  the  Court  of  King's  Bench,  in  both  ch.IX.  s.  a. 
instances,  held  that  the  jury  mi^t  presume  a  con-  Outtttmdmg 
veyance  by  the  trustees,  for  their  trust  having  ex-       ^^^'• 

pired,itwa8  theirdutytodoso(<?).  But  if  the  jury  do  r^^Tde 
not  find  such  surrender  as  a  fact,  in  a  special  verdict  Bowerman  v. 
Of  case,  the  court  in  this,  as  well  as  all  oAer  instances  ^^^"™®» 
of  facts  resulting  from  evidence,  is  precluded  from  '    '    ®P-  ^• 
drawing  the  conclusion  \  *  Vide  Good- 

In  cases  where  a  term  is  in  all  events  to  take  place.  V*®  *^*°V 

.B  -.  -,  -,         •.^*  Jones  ©.Jones, 

the  anus  lies  t)n  the  lessor  of  the  plamtiff  to  prove  7  T,  Eep.  47. 

tbdt  the  purposes  for  which  it  was  created  have  been 

satisfied ;  but,  where  the  oonve]rance  is  conditional 

only,  as  in  the  case  of  an  dd  mortgage  for  years,  the  ' 

defendant  must  give  fiirther  evidence  than  the  mere 

proof  of  the  mortgage  deed.  He  should,  in  this  case, 

also  prove  either  a  possession  under  it,  or  payment 

of  interest  by  the  mortgager,  subsequent  to  the  day 

of  redemption,  and  within  twenty  years ;  for  other-     [317] 

wise  the  presumption  is,  that  the  money  was  paid  at 

the  day,  and,  consequently,  it  is  no  sub^sting  title'.  : '  Wilson  v. 


{d)  In  171%  a  term  of  1,000  yean  was  created,  which  in  1735 
was  assigned  to  secure  an  annuity  to  A.  and  afberwards  to  attend 
t^e  inheritance.    A.  died  in  1741,  and  the  estate  remained  undis- 
turbed, in  the  hands  of  the  owner  of  the  inheritance  and  her 
devisee  fiom  1735  to  18 1 3,  without  any  notice  of  the  term,  except 
that  in  1801  the  devisee,  in  whose  possession  the  deeds  creating 
and  assisning  it  were  found,  covenanted  to  produce  those  deeds 
when  ctSued  for.    In  an  ejectment  hy  the  heir-at-law  of  th&  tes- 
tatrix, the  estates  devised  being  spent,  the  court  held  that  A  sur- 
render might  be  presumed.  Doe  dem.  BurdOt  v.  Wright,  2  Barae. 
&  Aid.  710.   In  another  case,  a  term  of  years  was  created  in  1762, 
and  assigned  over  to  a  trustee  to  attend  the  inheritance  in  1799- 
In  1814  the  owner  of  tbe  inheritance  executed  a  marriage  settle- 
ment, and  in  1816  he  conveyed  his  life  interest  to  a  purchaser, 
as  a  security  for  a  debt,  but  no  assignment  of  the  term,  or  de- 
livery of  the  deeds  relating  to  it,  took  place  on  either  occasion. 
In  1819,  just  before  the  trial,  an  actual  assignment  of  the  term 
was  made  by  the  administrator  of  the  trustee  in  1779>  to  a  new 
trustee  for  the  purchaser  of  1816.    Held,  that  under  the  circum- 
stances, on  an  ejectment  brought  by  a  prior  incumbrancer  against 
the  purchaser,  the  jury  were  warranted  m  presuming  that  the  term 
had  been  surrendered  previously  to  1819.     Doe  dem.  PtUland  v. 
Hilder,  3  B.  &  A.  78a. 
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.But  here  it  should  be  observed,  iSiat  it  is  not  every 
person  who  is  in  condition  to  avldl  himself  of  tenns 
outstanding  in  a  third  person ;  a  tenant  is  never  per- 
mitted to  dispute  the  title  of  his  landlord;  nor  a 
mortgtigor  to  show  that  he  himself  had  no  title  at  the 
time  of  making  the  mortgage' ;  and  Lord  Mam^ld 
said,  in  the  casQ  of  Lade  v.  Holford^  that  he  would 
never  suffer  a  plaintiff  to  be  nonsuited  by  a  term  out* 
standing  in  his  own  trustee,  but  direct  the  jury  to 
presume  it  surrendered  *.  But  it  is  *now  held,  that 
whether  the  ejectment  be  between  the  cesttu  qui  tnat 
and  his  trustee,  or  between  him  and  any  thin)  person, 
if  the  term  be  unsatisfied,  the  person,  having  only  an 
equitable  interest^  cannot  recover'* 

The  inconveniences  attending  the  present  practice 
of  requiring  a  strict  legal  title  were  .very  ably  pointed 
out  by  Mr.  Justice  Buller^,  and  his  argument  would 
be  unanswerable,  did  not  a  court  of  equity  interfere 
on  this  subject;  and  m  cases  where  the  circum- 
stances under  which  the  person  beneficially  iiiterested 
stands,  are  such  as  to  render  it  advisable  that  he 
should  have  the  possession,  extend  its  interference  to 
prevent  an  outstanding  term  from  being  set  up  to 
defeat  his  recovery. 


[318] 
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'England  dem. 
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SECTION  III. 

Of  the  Evidence  in  Ejectment,  by  Landlord  against 

Tenant, 
The  action  of  ejectment,  by  a  landlord  against  his 
tenant,  can  be  brought  only  in  two  instances;  one, 
where  the  demise  is  at  an  end  by  effluxion  of  time, 
or  voluntary  act  of  the  parties;  the  other  where  the 
tenant  has  committed  a  forfeijture. 

In  neither  case  will  the  lessor  of  the  >  plaintiff  be 
called  on  .to  give  any  evidence  of  his  title  anterior  to 
the  lease ',  for  neither  the  tenant,  nor  any  other  person 

who 
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who  came  into  posaession  under  bim%  wiU  be  per-    ch.  IX.  s.  3. 
mitted  to  dispute  the  title  of  the  person  from  whom      Evidence 
the  former  took  the  premises ;  he  may,  indeed,  show   *"  Ejectment, 
that  the  title  has  since  expired,  but  he  cannot  be  per-  1  jy^  ^^^ 
mitted  to  prove  that  he  originally  had  none*(e).  Knigbt  v. 

The  lessor  of  the  plaintiff,  therefore,  in  the  first  |™^^;*  ^^• 
case  has  only  to  prove  the  demise,  and  that  the  term  q^  Determina- 
has  been  determined.    This  may  be  done  either  by  tion  of' Demise. 
proving  the  counterpart  of  the  lease  by  the  sub-  'l^oedem. 
scribing  witness,  in  cases  of  a  demise  by  deed,  (which  Hamsbotcom, 
seems  to  be  sufficient  v^ithont  any  notice  to  produce  3  ^*  &  S.  56. 
the  original  * ;)  or,  where  the  demise  was  by  parol  >  yj^^  ^^^^ 

(e)  It  hat  long  been  established  as  a  general  principle,  that  a 
tenant  shall  not  oe  permitted  to  dispute  the  title  of  his  landlord, 
vide  anU,  Q59;  but  in  a  case  which  occurred  at  Niti  Priui  before 
Mr.  Justice  B(ttfky^  that  learned  judge  held,  that  where  a  person 
who  had  paid  rent  afterwards  and  before  any  ejectment  was 
brought  refused  to  pay  more  rent,  insisting  that  the  supposed 
liuidlord  was  not  entitled,  that  such  refusal  enabled  him,  when 
defendant  in  ejectment,  to  give  evidence  of  the  title  of  another, 
and  that  in  such  case  the  payment  of  rent  was  only  prima  facie 
evidence  of  the  title  of  the  person  to  whom  it  was  paid.  Vide  Doe 
dein.  Bailiffs  SfC.  of  Chm  v.  (Uarke  and  others,  Appendix. 

In  a  case' which  afberwuds  came  before  the  Court  of  Common 
Pleas,  (^Rogen  v.  Pitcher^  6  Taunt.  20a),  the  generality  of  this 
doctrine  was  explained,  and  in  some  measure  limited.  It  was 
holden  in  that  case  (which  was  an  action  of  replevin),  that  the 
payment  of  rent  wa3  only  pmiayaoie  evidence  of  ownership,  and 
dia  not  preclude  the  person  paying  from  showing  a  title  in  a  tliird 
parson;  and  the  Chief  Justice  Gwbs  said,  ^'  Tlie  payment  of  rent 
raises  a  presumption  that  the  party  receiving  it  haa  a  good  title 
to  it,  but  it  is  a  presumption  only,  and  capable  of  being  rebutted. 
The  same  doctrine  which  I  now  lay  down  was  held  by  Bayley,  J. 
in  an  ejectment  at  Shrewsbury  for  cottages,  for  which  rent  had 
beoi  paid  to  the  corporation;  the  payment  of  rent  was  certainly 
frkm/aek  evidence  of  their  title.  My  brother  Barley  held,  that 
the  defendant  having  disclaimed  to  hold  under  the  corporation,  that 
was  equivalent  to  a  notice  to  quit,  and  left  them  at  liberty  to  show 
who  vVas  the  real  proprietor  of  the  soil.  This  doctrine  must  be 
taken  with  reference  to  the  subject-matter,  and  to  the  case  in 
which.it  is  hud  down.  It  was  not  a  case  in  which  the  tenants  had 
been  iei  into  poueaionhy  the  corporation.  If  it  had  been,  I  should 
have  thought  that  the  defendants  never  could  have  disputed  the  title 
of  the  corporation  while  they  continued  in  possession ;  but  these 
were  cottages  built  on  the  waste,  and  the  corporation  claimed 
to  be  lords  of  the  manor,  and  the  tenants,  who  at  first  acquiesced, 
being  afterwards  advised  of  other  landlords^  ^sclaimed  to  hold  of 
the  first." 
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for  a  certain  time,  by  some  person  present  at  the 
making  of  it.    In  cases  of  tenancy  from  year  to  year, 
which  ahnost  every  demise  is  now  deemed  to  be,  un- 
less some  definite  time  be  fixed  on,  the  lessor  of  the 
plaintiff  must  also  prove  that  the  demise  has  been  de- 
termined by  a  regular  notice  to  quit.    The  notice 
which  is  generally  required  is  half  a  year,  expiring  at 
the  same  season  of  the  year  as  that  when  the  de- 
fendant entered  * ;  but  where  the  custom  of  the  country 
requires  a  longer  or  shorter  time  of  notice,  it  has  been 
said,  that  such  custom  will  control  the  general  rule  ^. 
In  cases  of  this  description,  it  is  oft^n  difficult  to 
give  direct  evidence  of  the  demise,  and  where  that 
cannot  be  done,  the  subsequent  payment  of  rent  will 
be  prima  facie  evidence  of  an  antecedent  demise 
from  year  to  year  (/) ;  but  to  enable  the  party  to  show 
on  whose  behalf  the  rent  was  received,  notice  should 
be  given  to  the  defendant  to  produce  his  receipts. 
If  one  joint  rent  has  been  paid  to  an  agent  of  several 
parties  on  their  behalf,  though  such  agent  was  ap- 
pointed by  the  several  parties  at  different  times,  snch ' 
payment  will  be  evidence  of  their  joint  title '.    After 
this  general  evidence  of  a  demise  firom  year  to  year, 
the  proof  of  a  notice  to  quit  having  been  served  on  the 
tenant  himself,  and  no  objection  made  by  him  at  the 
time%  has  been  held  to  raise  a  presumption  that  the 
year  expired  at  the  time  mentioned  in  it,  and  to  niake 
it  incumbent  on  the  tenant  to  show  the  commence- 

{/)  This  is  in  all  cases  prima  facie  evidence  of  a  tenancy  from 
year  to  year,  and  we  have  before  Kad  occasion  to  remaik  (antey  257) 
that  afler  such  evidence,  the  defendant  could  not  turn  toe  plaintiff 
round  by  general  evidence  of  an  agreement  in  writing  which  he 
had  not  given  notice  to  produce,  and  of  which  be  was  not  prepared 
to  give  regular  evidence.  It  may  be  also  here  observed,  that  where- 
a  tenant  had  been  let  into  possession  of  premises  under  a  promise 
to  execute  an  agreement  and  brine  a  surety,  but  had  afterwards  re- 
fused to  do  so,  the  court  held  this  conduct  on  his  part  ta  be  a 
rescinding  of  the  agreement,  and  to  make  him  a  trespasser,  or  at 
least  a  mere  tenant  at  will,  so  that  the  landlord  might  eject  him 
without  a  regular  half- year's  notice,  or  any  evidence  of  the  contents 
of  the  paper  writing  which  he  had  rescinded.  Doe  dem.  Bmgkam 
V.  Cartvright,  3  B.  &  A.  326. 

ment 
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ment  of  the  tenancy^  if,  indleed,  it  did  commence  at   Cb.  IX.  s.  3. 
another  season  (g);  and  even  where  a  notice  was  ge-    NoOeito^, 

nend,  to  quit  at  the  end  of  the  current  year,  and  the 

defendant  was  at  the  distance  of  near  a  year  after- 
wards personally  served  with  a  declaration  in  eject- 
ment, wherein  the  demise  was  laid  six  months  after 
the  service  of  the  notice  without*  abjection  on  his 
part  to  the  notice.  Lord-  JEitenborough  left  it  to  the  Doe  dem. 
jury  to  consider  whether  that  circumstance  did^  not  Woombwell 

«.  Baker, 
(g)  Difficnlties  have  frequently  arisen  where,  by  the  cuatem  of  ^  Campb.  559. 
the  countty,  the  tenant  enten  npon  different  parts  of  the  premises 
at  different  periods  of  the  year.    A  case  0/  this  kind  hitely  00 
curred ;  the  tenant  had  agreed  ^  to  enter  on  the  tillage  land  at 
Candlemas,  and  on  the  house  and  all  the  other  premises  at  lAdy- 
day  ibUowin^;  and  that,  when  he  left  ^e  farm,  he  should  quit  the 
same  according  to  the  times  of  entiy  as  aforesaid;''  the  rent  was 
reserved  half-yearly  at  Michaelmas  and  Lady-day.    The  landlord, 
half  a  year  before  Lady-day,  but  less  than  half  a  year  before  ^9x»- 
dlemas,  gave  notice  to  qmt  at  the  end  of  the  year;  and  the  court 
held  this  notice  to  be  good;  the  taking  being  in  substance  from 
Lady-day,  with  a  privilege  for  the  in-comine  tenant  to  enter  on  the 
arable  land  at  Candlemas  for  the  purpose  of  ploughing.    Doe  dem. 
Strickland  v.  i^pence,  6  East,  lao.     But  in  a  subsequent  case  (Doe 
dem.  Lord  Bradfothd  v.  Watkhu^  7  East,  551,)  where  a  den^se  was 
made  in  January  of  a  dwelling-house  and  other  buildings,  for  the 
purpose  of  carrying  on   a  manufacture,  together  with  certain 
meadow,  pasture,  and  bleaching-grounds,  for  thirty-five  years,  to 
oommence,  as  to  the  meadow,  from  a5th  of  December  last;  as  to 
the  jmsture,  from  a5th  of  March  next;  and  as  to  the  rest  of  the 
premises,  from  the  1st  of  May,  reserving  the  first  half  year's  rent 
on  the  day  of  Pentecost,  the  other  at  Martinmas :  it  was  held,  that 
the  substantial  time  of  entry  to  which  the  notice  ought  to  refer 
'  was  the  1st  of  May,  when  the  house  and  manufactunng  buildings 
were  entered  upon;  and  in  another  case  {Doe  dem.  Heapy*  v.Honardy 
1 1  East,  498,)  the  demise  bein^  of  a  messuage  and  several  closes  of 
land  thereunto  belongins,  contamuie  thirteen  acres,  for  eleven  years, 
to  hold  the  lands  from  me  ad  of  February,  and  the  house  and  other 
premises  from  the  1st  of  May,  rent  payable  half  yearly,  at  Michael- 
mas and  Lady-day,  and  a  notice  was  raven  to  auit  on  the  1st 
of  May,  or  whenever  else  his  tenancy  shouM  expire,  it  was  objected 
at  the  trial  that  the  notice,  not  navine  been  |;iven  six  months 
befcnre  the  ad  of  February,  when  the  land,  which  it  was  contended 
vnis  the  pr^dpel  subject  of  the  demise,  was  entered  upon,  was 
not  soffiaent;  Mr.  Baron  Wood,  who  tried  the  cause^  nonsuited 
the  plaintiff:  and,  on  a  motion  for  a  new  trial,  the  court  refused 
a  nue,  saying,  it  must  in  all  cases  depend  on  the  relative  value 
and  importance  of  the  house  and  kma  together,  which  was%the 
prindpal  and  which  the  accessary,  and  that  if  the  plaintiff  dis- 
puted the  fact  assumed  by  the  judge,  that  the  land  was  the  prin- 
dpalj  he  should  have  desired  him  to  leave  it  to  the  jury. 

z  3  amount 
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Part  II.       amount  to  an  adiQission,  on  the  part  of  ^e  tenant, 
Noike  to  qmt    that  the  tenancy  determined  at  the  time  mentioned 

— — •    in  the  declaration.    But  if  the  notice  was  l^fl  at  his 

house,  the  lessor  of  the  plaintiff  will  be  called  on  to 

[  320  ]      give  some  further  evidence  of  the  commencement  of 

'  Doe  w.  the  term '.    When  it  is  uncertain  whether  the  year 

2  Campb.  388.  expired  at  new  or  old  Lady-day,  a  notice  to  quit 

"  on  the  25th  of  March,  or  the  8th  of  April/'  has 
been  holden  to  be  sufficiently  certain ;  and,  if  de- 
livered half  a  year  before  the  first  of  those  days, 
throws  it  on  the  tenant  to  show  that  it  expired  at  some 
>  Doe  dem.       other  time  *.    So  where  the  year  expired  at  old  Lady- 
r!  WrighuLi,  ^ay,  and  the  notice  was  to  quit  at  Lady-day,  without 
4£sp.  Cas.  3.    sayiifg  old  Lady-day,  the  notice  was  holden  to  be 

sufficient  to  maintain  an  ejectment  after  old  Lady- 
'  By  Heath,  J.  day  ^  It  is  sufficient  if  this  notice  were  left  at  the 
Wllanx?^  dwelling-house  of  the ' tenant  with  a  servant  there. 
Walker,  Glou.  though  such  dwelling-house  formed  no  part  of  the 
^Boo  ^1?  demised  premises  ♦ ;  and  if  there  be  a  joint  demise  to 
cited'Denn  d.  two  persons,  one  of  whom  resides  on  the  premises 
Alstone  ».  j^j  the  Other  elsewhere,  a  service  on  him  who  resides 
East,  32  G.  3.    o^  ^he  premises  is  sufficient  for  the  jury  to  presunoe 

*  Jones  dem.  that  it  reached  the  other  tenant  ^ ;  and  where  the 
Maislf'iT  R  ^°^°*^^^^^G  tenant  has  underlet^  the  notice  to  quit  by 
464.   '         *  the  landlord  must  be  to  the  person  to  whom  he  de- 

*  Doe  dem.  mised,  and  not  to  the  actual  tenant  in  possession, 
V.  Walkins  ^  between  whom  and  the  landlord  there  is  no  privity  ^. 
7  East,  557.  As  to  the  person  by  whom  the  notice  may  be  given, 

•  K^v.Wiggs,  [I  jjj^s  been  held  that  one  tenant  in  common  may 

2  N.  Hep.  ^80.  . 

Pleasant  dem.  give  notice  for  his  moiety  7,  but  if  there  are  two  or 

IlaytoD  V,  more  joint-tenants  ^11  must  join.    A  notice  given  by 

14  East  234.  ^^^  ^^  behalf  of  himself  and  others,  without  their 

^  Cuttings  authority,  is  so  absolutely  void  as  not  to  be  made 

^  Wa^V  ifi  S^^^  ^^  *^®  subsequent  assent  of  the  others'  (A). 

•  Right  dem.  ^"* 

r  Si^^l^  (A)  The  principle  laid  down  in  the  case  cited  seems  to  go  to  this 

i>othei,  extent,  ana  was  so  considered  in  the  subsequent  case  wKinjg  v. 

5i!.ast,  491.        Woodwardy  but  it  should  be  observed  that  the  case  oi  Fisher 

V.  Culhtlt  was  not  a  mere  notice  to  quit,  biit  a  notice  to  determine 

a  tenancy 
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Bat  if  an  agent,  who  has  been  appointed  by  some  of  Ch.  IX.  s.  3. 
the  joint^tenants,  give  the  notice,  and  the  others   Notice  to  quit. 

afterwards  recognize  his  authority,  and  act  upon  it,  : — ~ 

that  is  sufficient ;  and  where  a  receiver  was  appointed 
by  the  Court  of  Chancery,  and  he  let  the  land,  and  '  Goodtide 
afterwards  gave  notice  to  quit,  his, notice  was  held  WwdwarS'^ 
sufficient  without  any  such  evidence  of  recognition '.  3  B.  &  A.^B9. 

If  there  is  a  subscribing  witness  to  the  notice,  he  Doe  dem. 
must  be  called  or  his  absence  accounted  for,  although  ^^Dut^hI 
the  tenant  made  no  objection  at  the  time  of  service.  2  M.  &S.  6a. 

In  cases  where  the  tenant  has  absolutely  denied     I>i»clmmtr. 
the  title  of  his  landlord,  as  if  he  has  attorned  to  ano- 
ther person,  no  notice  at  all  is  necessary  ^ ;  but  when  '  Bui.  N.  P.  96. 
on  the  death  of  the  original  landlord,  leaving  a  will, 
there  were  disputes  between  his  heir  and  devisee  as 
to  its  validity,  and  the  tenant  being  applied  to  by  the 
latter,  admitted  the  title  of  ih^  original  lessor,  but 
refused  to  pay  the  devisee,  merely  on  account  of  the 
dispute  between  him  and  the  heir,  it  was  determined 
by  Lord  Kenyan^  at  tiisi  Prius,  that  this  was  not  such 
a  denial  of  title  as  to  enable  him  to  maintain  an  ,  j^^  ^^^ 
ejectment  without  any  previous  notice  '•  Williams 

The  defendant  may  sometimes  avoid  the  effect  of  S^^"^' 
this  notice  to  quit,  by  showing  that  the  lessor  of  the  196. 
plaintiff  has  waved  it  by  some  subsequent  act ;  as  if     [  3^^  ] 
he  has  received^,  or  distrained^,  or  brought  cove-  ^Goodright 
nant^,  for  rent  accrued  subsequent  to  the  time  of  ^^Corfwenu 
quitting  mentioned  in  the  notice,  qv  done  other  acts  e'x.  B.  219. 
whereby  he  has  acknowledged  the  defendant  to  be  *Zoachdem. 
his  tenant  subsequent  to  that  time ;  but  the  payment  of  ^^^i^ 
rent  due  before,  though  made  after  the  expiration  of  1H.BUc.3iL. 
the  time  of  quitting,  does  not  avoid  the  notice  ^  \  nor  *  Crompton 
wiU  a  landlord  who  has  given  one  notice,  and  brought  ^^^Si..,. 

ateoancy  by  the  landlord  or  tenant,  their  hein,  executon^  &c.  RjM«"»^n'» 
bHpii^  <dx  months  notice  under  his,  her  or  their  respective  hand  or  ^J^^^*  ^* 
nancb ;  and  the  landlord  having  devised  to  three  persons,  and  two  ^  Vide 
only  having  given  the  notice,  the  ^oupt  appear  to  have  laid  par-  i  H-  Blac.312» 
ticular  stress  on  these  words. 

z  4  an 
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Part  II.      an  ejectment  on  it,  lose  the  benefit  of  it  by  giviag 
Mesne  Profits   anoUier  notice  to  quit  at  a  subsequent  day,  under  an 
"""^G^  idea  that  he  should  not  be  able  to  prove  the  first «. 

.       It  has  hitherto  been  the  practice  for  the  lessor  of 

>  Doe  dem.  the  plaintiff  to  be  nonsuited  if  the  defendant  does  not 
Williams  V.  appear,  and  afterwards  to  take  a  verdict  against  the 
a  £a^  337!      casual  ejector,  in  all  cases  whether  the  ejectment 

were  defended  or  not,  and  to  bring  an  action  for  the 
1  Geo.  4,  mesne  profits :  but  an  act  of  parliament  has  lately 
^'  ^'  passed  which  gives  further  remedies  to  landlords  in 

ejectment,  and  enacts,  *^  That  whenever  it  shall  ap* 
pear  on  the  trial  of  any  ejectment  by  a  landlord  against 
a  tenant,  that  such  tenant  or  his  attorney  hath  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not 
be  nonsuited  for  default  of  the  defendant's  appear- 
ance, or  of  confession  of  lease,  entry  and  ouster ;  but 
the  production  of  the  consent  rule  and  undertakiiig  of 
the  defendant,  shall  in  all  such  cases  be  sufficient 
evidence  of  lease,  entry  and  ouster;  and  the  judge, 
before  whom  such  cause  shall  come'  on  to  be  tried, 
shall,  whether  the  defendant  shall  aj^ear  upon  such 
trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof 
of  his  right  to  recover  possession  of  the  whole^  or  of 
any  part  of  the  premises  mentioned  in  the  declaration, 
to  go  into  evidence  of  the  mesne  profits  thereof,  whidi 
shall  or  might  have  accrued  from  the  day,  or  expira- 
tion or  determination  of  the  tenant's  interest  in  the 
same,  down  to  the  time  of  the  verdict  given  in  the 
cause,  or.tQ  some  preceding  day,,to  be  specially  men* 
tioned  therein ;  and  the  jury  on  the  trial,  finding  for 
the  plaintiff,  shall  in  such  case  give  their  verdict  upon 
the  whole  matter,  both  as  to  the  recoveiy  of  the  whole 
or  any  part  of  the  premises,  and  also  as  to  the  amount 
of  the  damages  U\  be  paid  for  such  mesne  profits: 
provided  always,  that  nothing  therein  contained  shall 
be  construed  to  bar  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall 

accrue 
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accrue  firom  the  Terdict,  or  the  day  so  specified    Ch.ix.  s.3. 
therein,  dowa  to  the  day  of  delivery  of  possession  of        On  a 
the  premises  recovered  in  the  ejectment.''  orfeUurt. 

In  cases  o{ forfeiture,  by  breach  of  the  covenaots 
in  the  lease,  the  lessor  of  the  plaintiff  must  first 
prove  the  lease,  and  then  the  breach  complained  of. 
The  declaration  in  ejectment  not  conveying  any 
intelligence  to  the  defendant  of  the  cause  of  fpr*- 
feiture,  the  defendant,  in  cases  where  there aremany 
Goyenants,  is  often  at  a  loss  to  know  to  which  he  is 
to  apply  his  evidence ;  and,  to  prevent  the  jncon- 
venience  which  this  would  occasion,  the  court  will 
sometimes  oblige  the  plaintiff  to  give  the  particulars 
in.  writing  of  the  breaches  he  means  to  ^ve  in  evi- 
dence; and  after  that  he  will  be  precluded  from 
giving  evidence  of  any  other  '•        .  i  vide  Doe 

The  most  usual  cause  of  re-entry  is  that  for  non-  ^®S:  .^1*^^ 

r  '  1     1      «      11  1  1.1.^'  Phillips, 

payment  or  rent,  the  landlord  s  remedy  on  which  is  6  T.  Rep.  597. 
made  much  more  easy  by  the  stat.  4  Geo.  3,  c.  28, 
for  by  that  statute,  if  there  be  a  power  of  reentry  in 
default  of  payment,  and  it  be  proved  '^  that  half  a  ' 
year's  rent  was  due  before  the  declaration  was  served,     [  3^^  ] 
and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then 
due '"  the  landlord  need  not  prove  all  the  necessary 
previous  stepa  whi^h  were  required  by  the  common 
law.    In  this  case,  he  has  only  to  prove  the  above- 
men^ned  facts,  viz.  the  arrear  of  rent,  and  the  de- 
ficiency of  property  for  a  distress  after,  the  rent  be- 
came due,  and  about  the  time  when  the  light  of  re*  • 
entry  commenced  for  default  of  payment  *,  and  also  '  Doe    m. 
the  time  of  serving  the  declaration,  which,  by  that  p^^^' 
statu^,  may  either  be  in  the  usual  way,  ''  or  in  case  15  East,  286. 
the  same  cannot  be  legally  served,  or  no  tenant  be 
in  actual  possession  of  the  premises  (s),  by  affixing 

(0  Vide  ftiaL  1 1  Geo.  3,  c.  19,  and  57  Geo.  3,  c.  5a,  which  givet 
a  summary  remedy  to  justices  of  the  peace,  where  the  premises 
Bf€  deserted. 

the 
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Part  II.      the  same  upon  any  demised  messnage ;  or  in  case 

On  a        each  ejectment  shall  not  be  for  the  recoyery  of  vaj 

Forfatmt.     messuage,  then  upon  some  notorious  place  of  the 

^"""""""^  lands,  tenements,  or  hereditaments,  comprised  in 

such  declaration  of  ejectment,''  which  is  directed  to 
**  stand  in  the  place  and  stead  of  a  demand  and  re- 
entry.*' As  to  what  cases  shall  be  deemed  within  the 
statute,  it  was  lately  holden  by  three  judges  of  the 
King's  Bench  (Lord  EUtnborougk  dissenting),  that 
even  if  the  proviso  for  re-entry  be  in  case  the  rent 
shall  be  in  arrear  twenty-one  days,  being  laufuUy 
demanded,  no  demand  was  necessary ;  whereas  hi^ 
lordship  thought  that  some  demand  was  necessary, 
though  not  the  strict  formal^demand  as  to  time,  place, 
I  rinA  ^"  ^'^^^^  ^^^^  required  by  the  common  law  K 

Scholefield  Ii^  cases  uot  within  the  statute,  viz;  where  there 

V,  Alexander,    are  sufficient  goods  to  countervail  Ae  rent,  the  land- 

»^Doe  denf^  '^'^  *®  ®^^  P"*  to  all  the  formality  of  proof  with 

Foster  v.  which  he  was  burthened  by  the  commonlaw  *.    He 

^T^Re**'  must  prove  a  demand  by  himself,  or  by  some  person 

Vide  7  £i8t,  duly  authorized  by  letter  of  attorney  from  him  (idiich 

3^3-  should  be  notified  to  the  tenant,  and  be  ready  4o  be 

»  WiMton,  produced  if  he  requires  it)  of  the  precise  sum  '  which 

Cro.  £liz.  909.  is  due,  on  the  very  day  when  the  rent  is  payable  to 

« Harg.  Co.  gave  the  forfeiture,  at  a  convenient  time  before  Bun««et^ 

Wood  9/  ^  ^^  ^®  proviso  be  for  re-entry,  if  the  rent  is  behind 

Chiyers,     «  thirty  days  after  the  day  of  payment,  die  demand 

D^em?^*  must  be  on  the  thirtieth  Or  last  day.    Therefore,  a 

Foster v,  demand  of  a  larger  or  vl  less  sum,  or  on  aday  before 

ubfsi^ra!'        ^^  *  ^*y  ^^9  ^^  ^^^  support  the  ejectment. 

[  323  ]         Where  no  particular  place  is  appointed,  it  must  be 

proved  that  the  demand  was  made  on  the  land,  and 

at  the  most  notorious  part  of  it ;  as,  if  there  be 

a   dwelling-house,    the   demand    must   be  at  the 

*  Co.  lit.  aoa,  front  door  * ;  but,  if  a  particular  place  be  appointed 

^  for  payment,  the  demand  must  be  made  at  that 

« Co.  lit.  ^01,  place  ^;  and  so  strict  is  the  law  in  the  case  of  for- 

^'  feitiiras, 
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feiture8>  tliat  it  must  be  proved  that  the  demand  of  Cb.  IX.  s.  3. 
rent  was  made,  though  no  person  was  on  the  land  to         On  a 
pay  it ' ;  while,  on  the  other  hand,  if  it  appear  that     ^^fi*^^**^ 
the  tenant  tendered  the  rent  at  any  lime  during  the  .  1  roU.  Abr. 
last  day,  either  on  the  land  or  elsewhere,  it  is  suf-  458. 
ficient  on  his  part  to  save  the  forfeiture  *.  '  ^-  ^^  ^'» 

The  law  leans  as  much  as  possible  against  for- 
feitures, and  therefore  where  a  lease  contains  a  pro- 
viso for  re- entry 9  the*  proof  of  acceptance  of  rent 
accrued  subsequent  to  the  cause  of  forfeiture  will 
furnish  a  sufficient  defence  to  the  action,  for,  by  this 
act,  the  lessor  waves  his  right  of  entry ',    But  it  ".^^^^^^^ 
should  also  be  proved,  or  reasonable  evidence  given  p,  Davids, 
for  a  jvry  to  presume,  that  the  lessor  had  notice  of  Cowp.  803. 
the  forfeiture  at  the  time  he  so  received  the  rent,  Oreg^v. 
otherwise  it  is  no  waver  ^;  and  it  is  to  be  observed,  Harrison, 
that  the  receipt  of  rent,  though  a  waver  of  a  for-  ^Z.^"^'^^^' 
feiture,  where  there  is  only  a  proviso  for  re-entry, 
does  not  set  up  a  lease  which  is  entirely  void,  as  if 
in  a  leaseybr  years,  it  be  provided,  that  in  case  of  non- 
payment of  rent,  or  the  like,  the  lease  shall  be  mdl 
andvoid,  if  the  lessor  make  a  demand,  &c.  the  lease  is      [  3^4  ] 
absolutely  at  an  end,  and  cannot  be  afterwards  set 
up^;  but  in  the  case  of  a  lease  for/t/e,  the  lessor  *Co.  litao^ 
could  not  determine  the  lease  without  entry,  and,  ** 
therefore,  the   forfeiture  may  be  waved  by  an  act 
which  treats  the  lessee  as  his  tenant,  after  notice  of  *  Vide 
the  forfeiture,  notwithstanding  the  deed  dechures  that  s^,|„fi^^ 
the  lease  should  cease  and  be  void^.  287,  b. 
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Of  the  Evidence  in  Ejectment  by  Crediton 
who  have  a  lien  on  the  Land, 

k  Mortgagee  may  maintain  an  ejectment  against       Sect.  4. 
8  mor^agor,  immediately  after  the  day  of  payment ;    ^  Crediton. 

and, 
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•  Putton  «. 
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Taylor  0.  Lord 
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Dood.  47a. 
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EJECTMENT. 

and,  though  the  mortgagor  may,  by  statute  7  Geo.  3> 
c.  20,  obtain  relief  by  motion,  on  certain  conditions, 
yet,  on  a  trial,  the  proof  inll  be  very  sim^de.  If  the 
mortgagor  be  himself  in  possession,  proof  of  the  exe- 
cution of  the  deeds  i^ll  be  sufficient,  for,  as  was  said 
before,  he  cannot  set  up  any  title  inconsistent  with 
his  own  deed ' ;  but  if  a  third  person  be  in  posses- 
sion, the  lessor  of  the  plaintiff  should  also  proye,  that 
the  mortgagor  was  in  possession  or  receipt  of  rent  at 
the  time  of  the  mortgage ;  and  if  the  defendant's  in. 
terest  commenced  previous  to  the  mortgage,  that 
notice  to  quit  has  been  given  to  him  *  (ft) ;  but  if  the 
mortgagor,  continuing  in  possession,  demise  the 
premises  after  the  mortgage,  without  the  consent  of 
the  mortgagee,  no  notice  is  necessary '. 

The  next  case  which  occurs  is  that  of  a  creditor 
who  has  sued  out  an  elegit.  He  must  prove  an  ex- 
amined copy  of  the  judgment,  and  of  the  award  and 
return  of  the  elegit,  entered  on  the  roll.  If  such 
entry  contain  the  inquisition,  it  is  not  necessaiy  ta 
prove  copies  taken  from  the  elegit  and  inquisilioii 
themselves  ^,  though  such  evidence  was  at  one  time 
deemed  necessary  ^.  If  by  that  it  appear  that  more 
than  a  moiety  is  extended,  he  cannot  recover^ ;  but 
it  is  immaterial  whether  a  moiety  of  each  individual 
close  or  tenement,  or  a  moiety  of  the  whole  hk  value 
be  extended  7. 

The  conwee  of  a  statute  merchant,  in  case  he*  bring 

(ft)  It  18  said  to  have  bNBen  ruled,  10  IFUte  ▼.  BodiEmf^  B.  N.  P. 
96,  that  if  a  mortgi^gee  give  the  tenant  notice  that  he  wishes  onlj 
to  get  into  the  receipt  m  the  rents  and  profits,  no  notice  to  qut 
is  necessary,  though  the  morteaue  were  subeecjuent  to  the  tenant's 
lease ;  and  in  Dougl.  23,  Lord  StanMd  is  said  to  have  approved 
of  this  decision.  But  in  Doe  dem.  Hacotta  v.  WaUon,  8  T.  Kep.  3, 
where,  a  creditor  by  elegit  faroittht  an  ejectment  against  a^  tenant 
under  a  lease  prior  to  the  ju£ment,  having  first  g^ven'  nocioe 
that  he  did  not  mean  to  disturb  ue  tenant's  possession,  hb  olgect 
being  onlv  to  get  into  the  receipt  of  the  rents  and  profits  ;:  ^le 
court  held,  that  the  legal  title  most  prevail,  and  that  the  e^1>- 
ment  could  not  be  supported. 

an 
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an  ejedmenty  most  prove  a  copy  of  the  statute,  of  Ch.  IX.  s.  4. 
the  agnas  n  kdeus^  extent  and  Uberaie  returned ;  for  %  Mortgagte, 
though  by  the  return  of  the  extent  an  interest  is  ^' 

vested  in  the  comuee,  yet  the  actual  possession  of  that     r  ^^g  -« 
interest  is  acquired  by  the  Uberaie. 

The  same  observation  applies  to  these  cases  as  was 
before  made  on  that  of  a  mortgagee.  If  the  debtor 
himself  be  in  possession,  this  formal  evidence  is  suf- 
ficient ;  but  when  the  possession  is  in  a  third  person, 
the  plaintiff  must  either  show  that  such  third  person 
claims  under  the  debtor,  and  that  the  defendant's 
incumbrance  is  posterior  to  his  own,  or  else  be  pre-* 
pared  with  evidence  to  support  the  debtor's  title '.       >  vide  Doe 


dem.  Daciwts 

V,  Walston, 
note  (i). 


CHAP.  X. 

OF    EVIDENCE    IN     THE   ACTION    FOE   MESNE 

PBOFITS. 

» 

IN  the  action  for  mesne  prqfUs,  against  the  tenant      Chap.  X. 
in  possession  after  judgment  in  ejectment,  the  title  -Ztfaiie  Profits. 
of  the  plaintifl^  or  his  lessor,  subsequent  to  the  day  of  """"""""""""^ 
the  demise  in  the  declaration,  cannot  be  disputed ; 
and,  therefore,  whether  the  action  be  brought  in  the 
name  of  the  nominal  plaintiff  in  ejectment,  or  in  that 
of  his  lessor,  this  fact,  and  that  of  the  plaintiff's  pos- 
session, are  sufficiently  established  by  proof  of  ex- 
amined copies  of  the  judgment  in  ejectm^nt,.of  the      [  327  ] 
writ  of  possession,    and    of  the   sheriff's    return 
thereon  <a).    And  if  the  action  be  brought  by  two, 

and 

(a)  Mr.  J.  Btdier  (N.  P.  87.)  says,  that  when  the  Judgment  is 
against  the  tenant  in  possession,  and  the  action  of  trespass  is 
brou^t  agpinst  him,  it  seeins  sufficient  to  produce  the  indgment, 
without  proving  the  writ  of  poseession  executed;  andfMr.  Seij. 
^^immngton  (Law  Eject.  342.)  says,  that  sudi  is  the  pmctice. 
Both  agree  that  the  practice  is  otherwise  where  there  has  been  a 
judgment  by  default :  but  the  latter  author  observes,  >  that  this 
piece  of  evidence  does  not  seem  to  be  necessary  in  either  case, 
for  as  the  tenant  is  concluded,  by  the  judgment  ia^ectment,  fiom 
controverting  the  plaintiff's  titfcy  he  is  coaseqaeoUy  precluded 

from 
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EJECTMENT. 

and,  though  the  mortgagor  may,  by  'p^   ^ 

c.  20,  obtain  relief  by  motion,  on  '|  j 

yet,  on  a  trial,  the  proof  ^mll  be  ^  ^  ? 

mortgagor  be  himself  in  posae^  i^3    ^ 

cution  of  the  deeds  will  be  s^  |  |^  |^  ^   i 

before,  he  cannot  set  up  ^^  ^ 

his  own  deed  ■ ;  but  if  f  | 

sion,  the  lessor  of  the  w' ? 

the  mor^agor  wasin^  ^  ^ 

the  time  of  the  mo^/ 1  f  ^ 

terest  conmiencer^^  ^'ft 

notice  to  quit  hr  *^/|  f 

mortgagor,  cfjj  |  ^ 

premises  afk^^f  ^^ 

the  mortg^ 


lOtse 


The  n' 
who  hd'  ' 
amintp ,  x^ 
retu 

CD 


,  not  any  ti<^, 
-  always  be  brouglK\^ 
ihe  defendant  will  be  ^^ 
.as  title  *.  In  like  manner  wh^^ 
,<:SQe  profits  is  btougbt  against  s^ 
^ad  parted  with  the  possession  previous 
^  .utioD  of  ejectment,  the  plaintiff'  muiit  prove 

atle> ;  for  the  recoveity  in  ejdctmteBi  is  no  evidence 
against  a  person  who  was  nfot  in  possession,  and 
therefore^  could  not  be  served  with  it ;  and  even  if 
recovered  against  the  wife,  and  an  action  for  the 
mesne  profits  be  afterwards  brought  against  the  bus- 
band  and  viife,  such  judgment  is  not  admissible  as 
evidence  ^.  So  where  the  action  is  brought  Against 
the  landlord  to  the  person  who  was  served  with  the 
ejectment,  as  tenant  in  possession,  who  suffers  judg- 
ment by  default  ^,  such  judgment  is  not  sufficient  with- 

from  dispating  his  possession,  which  in  this  possessoir  action  is 
part  of  it.    The  grounds  on  which  the  court  proceeded  in  AoUti  ▼. 
jPorfttfi,  (a  Burr.  667.)  appear  to  warrant  this  observation;  hut  in 
the  courM  of  the  aigument  of  Compere  v.  Hkks,  7  T.  Rep.  730,  the 
court  18  reported  to  have  said,  "  That  confessioQ  of  lease,  entry 
foid  ouster,  will  not  enable  the  party  to  recover  the  mesne  profits. 
The  plaintiff  must  have  a  writ  of  possession,  and  then  the  entry 
under  it  will  be  referred  to  the  time  of  the  title."  ^ 

out 
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landlord  had  ootioe  of  ih»  ej^ct- 
necessjary  to  avoid  a  fine,  the 
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Toof  of  the  fine,  jNrey^at  the  Hicks/T^T. 
'ng  any.  profits  which  accrued  ^P-  7^- 
-^try,  which  in  such  case  the 
^  to  prove. 

does  not  enter  into  evi- 
'idenpe  will  of  course 
^fitSy  and  the  time   ' 
Hff  claim  profits 
*  ^ust  plead  the 

o  recovering  any 

^^i-evious  to  that  time. 

wd  in  a  great  measure  un- 

of  landlord  and  tenant,  by  the 

r>  c.  87,  referred  to,  ante,  c.  9,  s.  3. 


[  329  ] 


CHAP.  XL 

^tl^  *^H>BKCB  IN  ACTIONS  BY  AND  AGAINSt 
^^SBAN1>     and     wife,     OB     BY     A     HUSBAND, 
^^HBNT,   OB  MASTEB. 

SECTION  I. 

Acti&f^  by  and  against  Husband  and  Wife. 

^  cases  where  the  husband  and  wife  are  joint  ch.  XI.  •.  1. 
-    ^^^5^  the  marriage,  if  put  in  issue,  should  be     Action  by 
^^^S\>y  an  examined  copy  of  the  register,  or  by   ^"•J^/*"^ 


^^^oe  person  present  at  the  time ;  but  when  they  are 
%^0ndant$,  proof  that  they  cohabited  together  as  hus- 
^^nd  ^^  ^^  ^^  conclusive  upon  them ;  for  a  man 
^0:V^rmtB  a  womsn  to  pass  in  the  world^as  his  NorwooJ^.. 
.^yilfe .  wiU  not  afterwards  be  permitted  to  say  that  she  Andr.  337. 


not  BOi 


But 


Vide  aute,  35. 
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Part  II.       and  the  declaration  in  ejectment  contain  two  counts, 
Metne  Fn^u.  o^e  on  the  demise  of  each,  the  judgment  obtained  on 

7"^     such  declaration  will  support*  the  joint  action  *. 
V.  Clioesy  ^^  addition  to  this  evidence,  the  plaintiff  must 

1 M.  &  S.  64.   prove  the  length  of  time  that  the  defendant  has  been 
in  possession  of  the  land,  the  annual  value,  or  value 
of  the  crops  taken  from  it,  and  the  costs  of  the  eject- 
ment, in  case  they  have  not  been  already  recovered. 
He  may  also,  when  such  fact  is  specially'  alleged 
in  the  declaration,  give  evidence  of  any  injury  done 
to  the  premises,  in  consequence  .of  the  miscondtict 
of  the  defendant  after  the  expiration  of  the  tenancy. 
If  the  plaintiff  seek  to  recover  profits  accrued  6e- 
fore  the  time  of  the  demise  laid  in  the  declaration, 
he  must,  in  addition  to  the  former  evidence,  prove  his 
titie ;  and,  as  the  nominal  jdaintiff  has  not  any  title, 
the  action,  in  such  cases^  must  always  be  brought 
r  328  ]      ui  the  name  of  his  lessor.    The  defendant  will  be  at 
^  Dacosta        liberty  to  controvert  this  titie  ^.  In  like  manner  when 
Bid^^"p  fiT   ^^  action  for  mesne  profits  is  btought  against  a 

person  who  had  parted  with  the  possession  previoui 

to  the  action  of  ejectment,  the  j^iiitiff  mudt  prove 

^  Ibid.  ^^  tide' ;  for  the  recoveiy  in  ejectment  is  no  evidence 

against  a  person  who  was  not  in  possession,  and, 
therefore,  could  not  be  served  with  it;  and  even  if 
recovered  against  the  wife,  tod  an  action  for  the 
mesne  profits  be  afterwards  brought  against  the  hus- 
band and  wife,  such  judgment  is  not  admissible  as 
4  Duim  V.         evidence  ^.    So  where  the  action  is  brought  against 

Wln^»  7  T.     the  laodlord  to  the  person  who  was  served  with  the 
Rep.  11a.  .  ,  r  -!«.., 

ejectment,  as  tenant  m  possession,  who  suffers  judg- 

'  Hunter  ment  by  default  ^,  such  judgment  is  not  sufficient  with- 

ilCamob  Af\t\   ^^^'°^  difpating  his  possesaon,  which  in  this  possetsoiy  action  is 
4        p  •  4dd*  pcurtof  it.    The  grounds  on  which  the  court  proceeded  in  AMm  t. 

JParftaSy  (a  Burr.  667.)  appear  to  warrant  this  observation ;  but  in 
the  coutBa  of  the  argument  of  Compere  v.  Hkks,  7  T.  Rep.73qy  the 
court  is  reported  to  have  said,  **  That  confession  of  lease,  entry, 
fmd  ouster,  will  not  enable  the  party  to  reco?er  the  mesne  profits. 
The  plaintiff  must  have  a  writ  of  possession,  and  then  the  entry 
under  it  will  be  referred  to  thd  timt  of  the  title.*' 

out 
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ottt  showing  that  the  landlord  had  ootioe  of  th^  eject-       Ck  X. 
ment  ^^'^  Profus^ 

Where  au  entry  was  necess.ary  to  avoid  a  fine,  the  ^ 
defendant  may»  by  proof  of  the  fine,  prevent  the  Hicks,  7  T. 
plaintiff  from  recovering  any  profits  which  accrued  ^P-  7^- 
before  the  time  of  .the  entry,  which  in  snch  case  the 
plaintiff  should  be  prepared  to  prove. 

In  cases  where  the  plaintiff  does  not  enter  into  evi- 
dence of  title,  the  defendant's  evident  will  of  course 
be  confined  to  the  value  of  the  promts,  and  the  time  ' 
of  his  possession ;  and  if  the  plaintiff  claim  profits 
for  more  than  six  years,  the  defendant  must  plead  the 
statute  cf  lindtatians,  to  prevent  his  recovering  any  [  329  ] 
damages  for  the  profits  taken  previous  to  that  time. 
This  action  is  now  rendered  in  a  great  measure  un- 
necessary in  the  case  of  landlord  and  tenant,  by  the 
statute  1  Geo.  4,  c.  87,  referred  to,  ante,  c.  g,  s.  3. 


BM 


CHAP.  XI. 

•  « 

OF  THE  EVIDENCE  tN  ACTIONS  BY  AND  AGAINST 
HUSBAND  AND  WIFE,  OB  BT  A  HUSBAND, 
PARENT^  OR  MASTER. 

SECTION  I. 

Actims  by  and  against  Husband  and  Wife. 

IN  cases  where  the  husband  and  wife  are  joint   ch.  XI.  •.  1. 
pUmtiffs,  the  marriage,  if  put  in  issue,  should  be     Actkn  by 
proved  by  an  examined  copy  of  the  register,  or  by    ^""^  °^ 
some  person  present  at  the  time ;  but  when  they  are  ,• 
iefenda^Us,  proof  that  they  cohabited  together  as  hus- 
band and  wife  is  conclusive  upon  them ;  for  a  man 
who  permits  a  woman  to  pass  in  the  world  as  his  Norwood  •. 
wife>  will  not  afterwards  be  pennitted  to  say  that  she  A^d^^' 

is  not  so.  ^ide  ante,  35. 

But 
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Part  il.  B^^  when  only  the  general  iswe  is  pleaded,  whether 

Action  by      in  ossunqmt,  case,  or  trespass,  there  is  no  necessity 
^*"™^  *^    to  prove  the  marriage.    If,  therefore,  husband  and 
____.  wife  sue  for  a  debt  due  to  the  wife  before  the  mar- 
riage, or  for  an  assault  committed  upon  her,  and  the 
defendant  plead  the  general  issue;  the  plaintifis  will 
[  33^  J      not  be  obliged  to  give  further  evidence  of  their  re- 
lationship to  each  other  than  is  sufficient  to  show 
Dickenson  &    that  the  woman  who  sues  as  the  wife  of  A.  is  the 
1 S^  480.^'  person  with  whom  the  contract  was  made,  or  on  whom 

the  assault  was  committed ;  and  the  defendant  will 
not,  on  this  issue,  be  at  liberty  to  dispute  the  mar- 
riage. 


SECTION  II. 

Actions  by  Husband  aiane. 

Sect  3.  When  the  husband  sues  alone  to  recover  damages, 

^^^'  ^^'     in  consequence  of  the  defendant's  misconduct  to- 
wards his  wife,  he  must  strictly  prove  the  marriage, 
although  only  the  general  issue  be  pleaded ;  for  tl^e  plea 
Morris  vi         cf  not  guilty,  in  this  case,  puts  the  facts  of  the  mar- 

3057^'  ^       '  ^^  ^^  ^^^^ »  ^'  widiout  that  fact,  the  defendant 

has  committed  no  injury  to  the  plaintiff  individually. 

In  actions  for  criminal  conversation,  therefore,  the 

plaintiff  must  prove  the  actual  marriage  and  identity 

of  himself  and  his  wife.    No  reputation,  not  even  an 

admission  by  the  defendant  that  he  bad  committed 

.  adultery  with  the  plaintiff's  fdfef  will  be  suffici/ent  in 

Birtv.Badow,  this  case.    But  when  the  marriage  is  proved  by  the 

Dougl.  162.      register,  the  parties  may  be  identified  by  any  otiier 

evidence  which  satisfies  the  jury ;  as  the  prcnof  of 
their  hands-writing  subsqribed  to  the  register,  or  the 
circumstance  of  their  afterwards  giving  a  wedding- 
dinner, 
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dinner,  and  presiding  at  it  as  the  persons  married ;  Ch.  XI.  s.  a. 

and  thisy  although  the  subscribing  witnesses  present  Jctionfot 

at  the  marriage  are  Uying.    In  the  case  of  sectaries,  ^'^' 


who  niiarry  contrary  tQ  the  usual  ceremonies  of  the      [  331  ] 
churchy  a  marriage  according  tp  their  rites  will  be 
sufficiient'.  'Wodseoft.v. 

The  ground  of  the  action  being  the  loss  of  the  N^p'Jg^vid^ 
wife's  affection  and  society,  all  evidence  which  tends  Gantr  9.  Lady 
to  ^ow  that  they  lived  affectionately  together,  is  ^^^^q' 
proper  to  be  adduced  on  the  part  of  the  plaintiff,  i^ ,  * 
Even  letters  from  the  wife  to  her  husband  may  be 
admissible  under  some  circumstances,  as  where,  dur- 
ing*  his  absence,  she  writes  letters  of  affection  to  him, 
and  it  is  clearly  shown  that  such  letters  were  written  *  Edwards  v. 
before  the  defendant  became  acquainted  with  W^;  Cooke,  4  £sp. 
but  unless  the  latter  fact  be  clearly  made  out,  the  ,  ^'  ^' 
letters  will  not  be  admitted '.  If  the  plaintiff  has  lost  ,,.  Colenum, 
any  expectations  of  fortune  in  consequence  of  the  1B.&A.90. 
seduction  of  his  wife,  it  will  also  be  proper  evidence  *^*^®  ^*°*" 

,  .      more  t».  Grecn- 

OD  his  part^,  as  will,  in  many  cases,  the  rank  and  cir-  bank,  BuL 
eomstances  of  the  defendant.  ^'  ^'  7^- 

The  defendant  will  be  permitted  to  show  in  miti- 
gation of  damages,   that  the  wife  was  a  woman  of  Vide  ante,  7. 
loose  conduct,  and  one  whose  society  was  but  of 
little  value.    So  if  the  husband  has  ill-treated  his 
wife,  or  connected  himself  after  his  marriage  with  *  Wyndham  v. 
other   women,    this   also  is  proper   matter  to  be  jj^^^  J. 
given  in  evidence  by  the  defendant,  and  generally  4£sp.Cas.  16; 
has   considerable  effect  in  reducing  the  damages.  «»d  Street  v. 
Indeed,  the  circumstance  of  the  plaintiff's  connec-  B^^ocd^ 
tion  after  marriage  with  other  women,  was  holden  by  there  dted. 
Lord  Kenyan  in  two  cases  ^,  to  furnish  a  defence  to  t/SjSui^^iSH 
the  action ;  but  Lord  Alvanky,  in  a  subsequent  case  ^,  2^.     * 
held,  that  it  only  went  in  mitigation-  of  damages.  ^  Smith «. 
So  the  defendant  may  prove  that  the  plaintiff  con-  j^^jL^^ 
sented  to  his  wife's  adultery  with  the  defendant  or  Ho^^v. 
with  other  n^n  ^ ;  and  if  this  be  satisfactorily  proved,  ^j!^'^!!. 

A  A  the  39. 
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the  action  will  fail  altogether,  for  a  husband  who  has 
so  prostituted  his  wife,  will  not  be  permiited  to  sue 
as  a  plaintiff  in  a  court  of  justice.    It  should  here  be 
observed,  that  greet  caution  is  necessary  in  the. in- 
troduction of  evidence  of  this  description^  for  unless 
most  clearly  and   satisfactorily  made   out^  it  will 
alwaya  much  aggravate  instead  of  diminishing  the 
damages.    In  one  case,  where  the  husband  and  wife 
wer^  parted  by  articles  of  separation,  it  was  deter- 
mined, by  the  Court  of  King's  Bench,  that  this  cir« 
cumstance  alone  was  a  bar  to  any  action  fof*  adul- 
tery, subsequently  committed ' ;  but,  in  a  y^  late 
case,  the  propriety  of  this  decisi(m  wasmuch  doubted*. 
The  action  for  harbouring  a  vrife,  who  has  eloped 
from  her  husband,  is  frequently  brought  against  some 
relative  of  the  wife,  to  whom  is  not  imputed  any 
criminal  feeling  towards  her«    In  this  case  the  con- 
duct of  the  husband  and  wife  towards  each  other 
will  form  the  principal,  but  not  the  only  subject  of 
inquiry;  for  to  maintain  the  action,  it  must  be  shown 
that  the  defendant  obstinately  harbours  her  when  he 
knows  that  she  ought  to  be  under  the  coercion  of 
her  husband.    It  is  therefore  permitted  to  him,  for 
the  purpose  of  disproving  this  fact,  to  show  not  only 
actual  iU-tieatment  by  the  husband,  but  aay  repre- 
.  sentation  of  the  wife  at  the  time  she  came  to  his 
house  and  sought  his  protection.    A  representatioii 
made  by  her  at  a  subsequent  time  i^  not  admissible. 


[333  ] 


Adikms;  ••' 
Madera 


SECTION  m. 

Actions  hf  a  Parent  or  Master, 

A  PAiE^BNT  may  maintain  an  action  for  any  assault 
upop,  or  injury  done  to  his  child»  whilst  such  ofaikl 
remains  p^rt  of  hip  family.    The  atrict  ground  pfitiiv 

#  action 
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aetion  is  the  loss  of  the  service  which  the  child  Cb.  XI.b.3. 

-might  have  performed  for  the  parent ;  and  though  it  -^iom 

has  been  holden,  that  it  is  not  necessary  to  show  that  ji2tiS\^ 

in  fact  the  child  wa*  accustomed  to  perform  way  ^ 

menial  office,  or  other  service  in  the  fandlyi  but  that  Seduoio^. 

it  is  sofficieat  if  he  or  she  were  living  in  the  parent's 

honsei  amd  nnder  his  piH>tection  %  yet  it  must  be  '  Jones  v. 

proved  that  the  child  did  so  reside*    Therefore  a  p^;  q^^ 

parent,  whose  daughter  has  a  permanent  and  fixed  253. 

residence  in  another  family,  cannot  maintain  any 

action-  agaiaat  the  person  who  seduces  her,  Uio«i^ 

she  be  under  age  *•    In  this  case,  however,  the  |)erson  *  Dunn  0.  Peel, 


with  whom  she  resides  may  maintun  the  aotiotii.  5£&st,45- 

When  the  daughter  resides  with  her  parent,  though  wilMn'' 
she  be  above  twenty-one  years  of  age,  he  may  main-  Peake's  Cas. 
tain  the  action +;  and  so  he  may  also  if  her  general  ^^mS^T^ 
residence  be  at  his  house,  and  she  is  seduced  while  Rep.  4. 
on  a  visit  at  the  house  of  another  person  with  his  Jj^j'';  E^t' 
consent^.  24.  ' 

To  support  the  action,  the  girl  herself  may  be  a  !J^*  ^- 
witness,  and  prove  any  mcts  or  circumstances  attend-  wiison  J. 
ing  the  seduction,  except  such  as  would  support  cited  5  East, 
another  action  at  her  own  suit  for  a  breach  of  promise  j^'o^ett  v. 
of  marriage  ^.    The  defendant  on  his  part  may,  as  in   Alcott,  2  T. 
the  case  of  adultery,  prove  the  loose  character  of  the  f^^  ^^' 
girl,  or  the  misconduct  of  the  parent  himself  in  vo-  M'Adam, 
luntarily  permitting  an  illicit  connection  to  be  formed  5  Cast,  47. 
between  the  defendant  and  his  daughter,  which  latter  *|5^^|"\^' 
fact  will  destroy  the  right  of  action  altogether  7.  j  Reddie  v. 

The  action  for  seducing  or  harbouring  an  appren-  So^olt,  Peake's 
tice  or  hired  servant,  materially  differs  from  those     ^'  ^^' 
for  adultery,  or  debauching  a  daughter'.  The  act  of  *  Fores  v,  Wil- 
the  defendant,  in  these  latter  cases,  being  itself  iUe-  ^"^  ""^^  '""P* 
gal,  no  proof  is  required  of  his  knowledge  of  the 
relationship  which  subsisted  between  the  plaintiff 
and  the  person  seduced;  but  to  support  im  action 

A  A  2  for 


Qc6  CASES    OF    BANKRUPTCY. 

Part  II.      for  enticing  or  /harbouring'  an  apprentice  oi  hired 

Jctiant       servant,  it  must  be  proved  that  the  defendant  kn^w 

^  ^i^r  ^    ^^  ^^  ^°^  ^^  committed  the  injuxy  which  is  com- 

.  plained  of,  that  the  person  in  respect, of  whom  the 

Fawcetv.Bea-  action  is  brought,  was  the  apprentice  or  servant  of 

vres,  aLev.      the  plaintiff.    To  sustain  this  action  tberefoce,  the 

^'  plaintiff  must,  in  the  first  place,  prove  the  contract 

between  himself  and  the  person  seduced,  and  then 

either  that  the  defendant,  luiowing  of  such  cQntracI, 

enticed  him  from  the  plaintifif's  service,  or  eslse  that 

the  defendant  harboured  the  servant  after  regular 

notice  of  his  contract  with  the  plaintiff,  and  a  requir 

sition  to  the  defendant  to  deliver  him  up,  or  not  to 

harbour  him  any  longer. 


[  336  ]  CHAP.  XII. 

OF    THE    EVIDENCE    IN    CASES    OF    BANK- 
RUPTCY. 

SECTION  I. 

* 

In  AcHa^ts  by  and  against  the  Assignees, 

Ch.  XII.  1. 1.       IF  assignees  of  a  bankrupt  bring  an  action  of 
Action  by  or     trover  for  the  goods  of  the  baidLrupt,  or  assungmi .  on 
Issigfieei.         ^  promise  made  to  him  before  his  bankruptoy,  or 
.  on  Ml  implied  promise  to  themselves  as  assignees 

Bttl.  N.  P.  37.  afterwards,   and   the   defendant  pleads  the  genmd 

Usae^^  the  plaintifis  must  prove  not  only  property  in 
V.  Plumbe  ^®  goods  to  support  their  action  of  /rower,  or  the  con- 
Dougl.  ao5.     .  sideration  to  support  the  promise,  but  also  the  trading 

of 
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of  the  bankrupt)  the  act  of  bankruptcy  (a),  the  petition*   Ch,  XII.  s.  i. 
ing  creditor's  debt,  the  commission  and  assignment.    -*^  ^^ 
The  commission  generally  describes  the  bankrupt  as      Aaigntu, 
carrying  on  some  particular  trade,  but  this  does  not  -^— — ««^ 
bind  the  plaintiflf  to  prove  him  of  the  trade  so  de- 
scribed ;  for  if  the  commission  is  against  the  proper 
person,  the  plaintiff  may  prove  the  tradmg  in  any 
article,  though  not  described  in  the  commission  *'•  'Halev^maU, 
The  petitioning  creditor's  debt  must  be  proved  by  ^9'^-*tB.a5. 
the  same  kind  of  evidence  as  would  be  required  in 
an  action  against  the  bankrupt  himself;  if  it  is  by 
bond,  the  subscribing  witness  must  be  called*.    If  'Abbot 
the  petitioning  creditor  is  an  executor,  the  probate  J:  ^"^^^J®* 
must  be  produced ;  or  if  he  is  himself  assignee  of 

(a)  To  show  qua  animo  the  bankrupt  left  his  house,  his  deda- 
ratioo  at  the  time  as  to  his  fear  of  an  arrest  may  be  proved :  but 
any  declaration  at  another  time,  when  no  act  is  done  by  him,  is 
not  evidence.  Ambro9e  v.  CUndonjCta.  temp.  Hardw.  S167.  Bate^ 
V.  Bailey^  5  T.  Rep.  51a. 


Where  a  trader  having  drawn  a  bill  of  exchange,  afterwards 
and  before  it  became  dae  said  it  would  not  be  paid,  such  declaia« 
tioQ  was  received  to  dispense  with  the  want  uf  notice  of  the  subse- 
quent dishonour,  though  previous  to  making  it  the  trader  had  com- 
mitted an  act  of  bankruptcy,  which  was  after wiurds  made  tlie 
^XMind  of  a  commission.    Bre//,  Ass.  ifc,  v.  Levett,  13  East,  3l8. 

In  the  above  case  it  appears  that  the  Court  of  King^s  Bench 
held  the  bankrupt's  declaration,  after  the  act  of  bankruptcy,  to 
be  evidence  agamst  a  third  person  who  disputed  the  commission ; 
and  in  a  subsequent  case,  where  the  bankrupt  brought  an  action 
aodnst  hb  assignees,  the  same  court  held  that  the  drcumstance 
of  the  bankru^  and  his  petitioning  creditor,  bavins  attended  be^ 
fore  the  commissioners  at  their  second  meeting,  and  were  produced 
their  accoanta,  when  the  bankrupt  otjjected  to  part  of  the  demand, 
and  tbeoommistioners  ticked  off  such  items  as  heallowed,andstruck 
a  balance,  though  it  could  not  be  considered  as  an  award  or  adju- 
dication by  the  commissionen,  either  as  arbitrators  appointed  bv 
the  parties,  or  in  their  official  character  of  commissioners,  waA  stiU 
eviaence  to  be  left  to  the  jury  of  an  admission  by  the  bankrupt.  Jan  ei 
▼•  Leonard,  2  M.  &  S.  965.  But  the  Court  of  Common  Pleas 
determined,  that  in  an  action  bv  the  assignees  agunst  a  third  per- 
souy  even  an  account  signed  by  the  bcmkrupt,  chaining  liimself 
with  a  balance  a  day  before  th&  act  of  bankruptcy,  was  not  admis- 
sible to  prove  the  petitioning  creditor's  debt,  without  positive 
proof  that  the  accounts  had  been  allowed  before  the  act  of  bank- 
iliptcy.     Uoare  v.  Cotyton,  4  Taunt.  560. 

A  A  3  another 
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Part  n.      another  bankmpt,  who  was  the  creditor  of  the  ImiCiI:^ 
Aetion  bycr    nipt  in  the  particular  case,  he  must  give  the  regular 
"S^^,     proof  of  the  trading  and  bankruptcy  of  both  theae 
m^ — r  persons'. 

I  Doe  <)em.  The  regular  proof  of  the  assignment  will  be  its 

v^lTston  production,  and  proof  by  the  subscribing  witness ; 

4  Taunt.  741.   and  if  a  former  assignee  has  been  removed  and  a 

new  one  appointed,  the  assignment  from  the  M 
assignee  to  the  new  one  must  be  proved  in  like 
manner ;  for  the  Lord  Chancellor's  ovder  for  the  pur« 
pose  is  not  sufficient  to  take  the  property  out  of  the 
*Blox(iBi  old  assignee,  and  vest  it  in  the  new  one*.     But 

S^tw^     though  the  production  and  regular  proof  of  the 

assignment  is  in  general  required,  yet  where  the 
defendant  had  treated  with  the  plaintiff  as  the  as- 
signee, accounted  with  him  as  such,  and  paid  part  of 
the  debt,  that  fact  was  held  to  be  prima  facie  evi- 
dence of  the  assignment,  and  to  dij^nse  with  formal 
'Dickenfon      evidence  to  prove  it'.    The  mode  of  proof  in  these 
T  B  &  aT&t?   <^^^3  ^3  rendered  much  more  easy  by  a  late  act  of 
< 49 Geo. 3,      parliament*,  by  which  it  is  enacted,  '•That  in  any 
c.  lai,  s.  10.     action  by  or  agwist  any  assignee  of  any  bankrupt, 

the  commission  of  bankrupt,  and  the  proeeedingB  (rf 
the  commissioners  under  Ihe  same,  shall  be  evideiice 
to  be  received  of  the  petitioning  creditor's  debt,  and 
of  the  trading  and  bankruptcy  of  such  bankrupl^  un- 
less the  other  party  in  such  action  shall,  if  defendant, 
fit  or  before  the  time  of  his  pleading  to  such  action, 
and  if  plaintiff,  before  issue  joined  in  such  action, 
give  notice  in  writing  to  such  assignee^  that  he  intends 
to  dispute  such  matters  or  any  of  them ;  and  where 
such  notice  shaH  haVe  been  given,  if  such  assignee 
shall  at  the  trial  prove  the  matter  so  disputed^  or  the 
other  party  shall  at  the  trial  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried,  shaU,  if 
he  shall  see  fit,  grant  a  certificate  that  such  proof 

or  admission  was  made  upon  such  trial,  s^id  such 

assignee 
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asMgniee  jshall  be  entitled  to  the  cctols,  to  be  taxed  by  Ch.  XII.  b.  L 
1^  proper  ofllcer,  oocasioned  by  such  notioe  ;  dtid    AUian  fy  or 

instthe 
lignees. 


verdict,  be  added  to  his  costs ;  and  if  the  oth^r  partv 


shidi  obtain  a  rerdict,  shall  be  set  oflP  or  deducted     [  J36  ] 
frofm  tbe  costs  which  such  oth^r  party  would  other- 
wise be  entided  to  receive  fn>m  such  assignee/'    It  ^  '' 
is  to  t«  observed.  Chat  the  act  of  parliament  has   - 
made  the  proceedings  under  the  cemmissiOD  ''  evU 
dence  to  be  received''  of  the  facts  proved  before^ 
the  commissioners,  but  has  not  said  that  they  shall 
be  conclusive.    It  has  therefore  been  hdd  %  that  >  Mills  v.  Ben- 
though  a  party  who  has  not  given  notice  of  his  in-  settjaM.&S. 
tention  to  dispute  the  facts  necessary  to  support  the 
commission,  cannot  call  on  the  other  side  to  give  * 
further  evidence  than  the  production  of  the  proceed- 
ings,  yet  that  he  is  not  precluded  from  giving  evi- 
dence on  his  part  to  contradict  the  fact  so  proved. 

The  act  of  parliament  extends  not  only  to  those 
cases  in  which  the  assignees  are  themselves  parties 
as  plaintiffs  or  defendants,  but  also  to  those  where 
the  party  must  necessarily  deduce  his  title  under  the 
commission  * ;  but  in  actions  between  third  persons,  t  Symonds 
when  th6  validity  of  the  commission  comes  only  o.Kniglit, 
incidentally  into  question,  the  law  remains  thejsame  ^    ^°*^       * 
as  before  the  statute,  and  the  several  facts  necessary 
to  establish  the  bankruptcy  must  be  proved  by  the 
Of ditiary  evidence '•    A  person  who  has  proved  his  *Docdecn. 
debt  under  the  commission,  is  not  thereby  precluded  Mswson 
from  disputing  the  petitioning  creditor's  debt,  or  4  Taunt.  741. 
calling  the  same  evidence  as  any  other  third  person^.  « Rankin  v. 

The  modes  of  assienir^  the  personal  and  real  ^^!?®'''    ^. 
-  ,    ,     -     ^    \?L,  ,    .    /•        *       16  East,  191. 

property  of  the  bankrupt,  dtner  not  only  m  form,  but 

fliateriaily  in  their  effects  on  those  different  species 

of  property.  In  the  former  the  commissioners  merely 

execute  the  deed,  and  that  by  relation  vests  all 

property  in  the  assignee  from  the  time  of  the  act  of 

A  A  4  bankruptcy. 
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Pvt  IL       bankruptcy.    But4be  £redioki  jHroperty  of  the  haak^ 

^^!!?J#^     ^P^  ^^^  ^  transferred  only  by  baigam  and  sale 

Ajuignea.      enrolled  in  one  of  the  king'a  courts  of  record;  and 

though  when  80  enrolled,  it  defeats  all  grants  made 

^^^-  after  the  bankruptcy,  yet  it  vests  the  estate  in  the 
Hitdiely  assignees  only  from  the  time  of  the  enrolmeat,  so 

aM.lcS.446.  that  a  d^nise  by  them  in  ejectment  must  be  kid 
RexvAopper,  after  that  time.  The  enrolment  heme  thns  made  a 
3  mce,  49>     p,^  0f  iii^  ^tie^  the  assignee  must  prove  thai  aa 

well  as  the  execution  of  the  deed ;  but  the  officer^s 
endorsement,  or  an  examined  copy  of  it,  is  sufficient 
to  prove  not  only  the  fact  of  enrolment,  but  the  time 
it  was  toade. 
Vide  Ethiis  But  in  cases  where  the  assignees  themselves  make 

Cowp.  5169.       ^  contract  with  a  third  person,  and  have  occasion  to 

sue  upon  it,  it  seems  to  be  unnecessary  for  them  to 
name  themselves  assignees  in  the  declaration,  or  to 
give  evidence  to  prove  that  they  fill  that  relation* 


SECTION  II. 

In  Actions  by  and  against  the  Bankrupt, 
Sect.  3.  Whbbe  a  person  has  been  found  a  bankrupt,  and 


h  brings  an  action  against  the  messenger  or  assignees 
'^''^^'  for  the  goods  taken,  the  defendant  must  be  pre- 
Meroer  9.  pared  with  evidence  to  prove  the  trading,  &e.  as  kk 
Wise,  3  Esp.  the  other  case,  notwithstanding  the  bankrupt  has 
^^"'  31^-  surrendered  to  his  commission,  and  passed  his  ex- 
amination. 

But  when  the  bankrupt  is  sued  for  any  debt  from 
5  Geo.  a  which  he  is  discharged  by  his  certificate,  and  pleads 

c  ao,  1. 7.       such  dischai^e  (c),  no  frurther  evidence .  is  required 


(c)  M^hen  a  bankrupt  who  has  obtained  his  certificate  is  after- 
wards sued  for  any  debt  due  before  his  bankruptcyi  the  statute 

pres 
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on  his  party  than  the  production  of  the  certificate    Cb.XII.s.9. 
allowed  by  the  Lord  Chancellar;  and  the  creditor  Aahn  agakut 
may  avoid  it  by  showing  that  it  was  obtained  tai-      ^^    ^ 
fairly  and  by  fraud,  or  else  thftt  there  has  been  a 
concealment  by  the  bankrupt  of  efiects  to  the  value 
of  \oL    As  to  what  shall  be  deemed  an  unfair  or 
ftandalenl  obtaining  of  a  certificate,  it  has  bee^ 
holdeoy  that  if  money  be  given  either  with  the  bank*      [  337  ] 
mpt's  {Mrivity  or  without  to  any  one  creditor  to  in- 
duce him  to  s^  it',  or  to  withdraw  a  petition  'Robsan 
which  he  has  presented  against  it  *,  the  certificate  is  DougirasB. 
v(Hd«     But  if  the  |daintiff  prove  an  omission  to  ao*  HoUand  v. 
count  for  efiects  amounting.to  lo/.  the  bankrupt  may  ^^uiygl^^' 
prove  that  it  was  not  wilful  or  fraudulent '.  t  sumner  v. 

By  another  clause,  in  the  same  act  of  parliament,  ]^P^'^  ^' 
it  is  enacted,  '^  that  the  act  shall  not  give  any  privi-  ,  cathcart 
Uge^  benefit,  or  advantage)  to  any  bankrupt,  who  Blackwood/ 
shall,  for  or  upon  marriage  of  any  of  his  children,  ^j*  ^'  L-  3^ 
have  given,  advanced,  or  paid,  above  the  value  of  5  Geo.  II.  ^ 
loo/.  unless  he  or  she  shall  prove  by  his  or  her  bookt  <^*  ^9*  >•  i^. 
fairly  kq>t,  or  otherwise  upon  his  or  her  oathf  or  (being 
a  Qmaker)  4fffimuUian,  before  the  major  part  of  the 
commissioners  in  such  commission  named  and  au* 
thorized,  that  he  or  she  had  at  the  time  thereof  over 

gh^fls  a  genttal  ibnn  of  plea  dbat  ha  was  dischai^  as  a  l>aiiklnipc^  . 
and  tbat  the  cause  oF  action  accrued  before  such  time  as  he  be- 
came bankrupt.  This  plea  concludes  to  the  country,  and  oti 
the  similiier  bein^  added,  all  the  special  mstfeer  either  to  support 
or  defeat  the  certificate  may  be  giTen  in  evidence  without  further 
Reading  on  dther  side;  Abop  v.  PricCf  Dougl.  160.  Hughei  v. 
Afiwisyy  1  Bam.  Ic  Aid.  22,  It  was  forborne  tone  doabt^  "whether 
this  eenend  plea  was  given  to  the  defendant  in  cases  where  the 
certificttte  was  not  completed  till  after  the  commencement  of  the 
action,  (vide  Tower  t.  UaMemm,  SEast,  413);  bat  it  is  now  setded 
that  the  defendant  may  so  plead  if  the  certificate  be  allowed  any 
time  before  plea  pleaded,  though  after  the  commencement  of 
tile  suit,  provided  he  were  a  bankrupt  before.  Hmris  v.  Jtmtes, 
9  East,  8a. 


(«0  Thb  case  is  mentioned  in  Go*  B.  L.'  a84,  butno  notice  is 
wre  taken  of  this  point.    - 

and 
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Wbh  II.  ^  and  abore  the  value  bo  given,  fce.  remaining  in 
agaaui  goods,  wares,  debts,  ready  money;  or  oliier  estate, 
^^'  real  or  personal,  sufficient  to  pay  and  satisfy  nnto 
eaeh  and  every  person  to  whom  he  or  she  #aa  any 
wayri  indebted,  their  fell  and  entire  debts ;  or  who 
hkih  or  shall  have  lo&t  in  any  one  day  the  snm  01 
.  value  of  5/.  or  in  the  whole  th^  smn  or  value  of  idof. 
within  the  space  of  twelve  months  next  preiceding 

[  33^  ]  ^^^f  ^^'  ^  ^^^  becoming  bankrupt,  in  playing  at  or 
^ith  cards,  tables,,  dice,  tennis^  bowls,  billiaids, 
shovel-board ;  or  in  or  by  cock-fighting,  horse-races, 
d<^-matche8,  or  ibotF-raoes,  or  other  pastimes,  game, 
or  games  whatsoever ;  or  in  or  by  having  a  riiare  or 
part  in  the  stakes^  wagers,  or  adventures;  or  in  or  by 
betting  on  the  sided  or  hands  of  such  as  do  or  shall 
play,  act,  ride,  or  run,  as  aforesaid  4  or  that  within 
one  year  before  he  or  she  became  bankrupt  shall 
have  lost  the  sum  of  looj.  by  one  or  more  contracts 
fbr  the  purchase,  sale,  refiisal,  or  delivery,  of  m»y 
atock  of  any  company  or  corporation  whatsoever,  or 
any  parts  or  shares  of  any  government  or  public 
fimds  or  securities,  where  every  such  contract  was 
not  to  be  performed  within  one  week  firom  the 
time  of  making  such  contract,  or  where  the  stock 
or  other  thing  so  bought  or  sold,  was  not  ac- 
iuaUy  trantfened  or  ddivered,  in  pursuance  oi  such 
contract/' 

There  appeals  to  be  a  remarkable  difference  iii  the 
words  of  these  two  sections  in  the  same  act  of  par- 
liament ;  by  the  firsts  it  is  expressly  enacted^  that  the 
certificate  shall  be  sufficient  evidenge  for  the  de- 
fendanty  and  a  verdict  shall  pass  for  him,  **  unless 
the  plaintiff  can  prove  the  certificate  was  obtained 
M$^airbf  and  by  frauds  or  unless  the  plaintiff  shall 
make  appear  any  concealment,  8cc/'  whereas  by  Ae 
other  section  it  is  only  provided  that  nothing  in  the 
act  shall  extend,  or  give  or  grant  Bnyprirnkge,  hen^j 

CT 
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or  adtantage,  te  a'banknipt  fiillin^  within  the  de-    Ch.XII.s.3. 
B<»ption  contained  in  it.     It  has  been  generally  dciian  agamu 
supposed,  that  in  the  cases  mentioned  in  the  12th      ^""^^^ 
section,  the  certificate  is  void,  and  that  the  defen-      r  ggg  1 
dant  may  be  precluded  from  las  discharge  by  proving 
theciroomstanees  atJYwPrtics.  .  Sevend  ^fistancfes  videCo.B.L. 
have  occurred  where  die  nature  of  the  gambling  in  la*t  ed  4^. 
which  the  bankrupt  has  been  engaged,  has  beea  p|JJ|^^' 
examined  into  in  a  court  of  law,  in  coder  to  determine  iH.  Black.  39. 
whether  the  certificate  was  not  thereby  avoided ;  and  h^|||!^^' 
in  cases  within  that  section  vevdicts  hate  passed  for  4E8p.Cas.43. 
the  plaintiff.    But,  perhaps,  it  toa^  be  worth  consi- 
deration, whether  this  clause,  so  difierentiy  worded 
as  it  is  from  the  other,  was  meant  to  extend  fiirther 
than  to  give  authority  to  the  Lord  Chancellor  Itnd 
the  commissioners   to  refuse  the  allowance  in  thd 
cases  mentioned  in  it.   In  one  instMice  mentioned  in 
that  section,  a  mode  of  inquiry  is  pointed  out,  quite  ' 

contrary  to  the  rules  of  evidence  in  a  court  of  law; 
if  Hie  bankrupt  has  given  more  than  100/.  to  either 
of  his  children,  he  may  prove  by  his  books  fairly  kept, 
or  on  his  oath  or  affirmation  before  the  commissioners, 
tbat  he  then  had  sufficient  to  pay  all  his  creditors  f 
an  advantage  which  he  could  never  have  in  an  aeti<xi 
against  himself ;  and  it  should  seem,  that  if  the  legi»* 
lature  had  meant  that  the  misconduct  mentioned  in 
that  section  should  have  the  same  effect  as  a  coiv- 
cealment  to  the  value  of  10/.  they  would  have  iur 
eluded  those  cases  in  the  same  section,  and  not  have 
provided  for  them  by  a  ditferent  clause  conehed  in  , 
very  difierenf  language  (e.) 

The 

(e)  Tfais  pdnt  inu  luule  in  Jla^rAef  T.  JMbp^,  1  Bam 
^*hetty  as  mr  ai  eonneros  tha  provisioB  in  the  case  of  mopeyiost 
^  P^7>  it  was  held  that  llus  clause  of  die  act  midMi  be  taken 
Sdyantage  <^on  the  usual  repUoatioii  at  Nisi  PHm.  As  Is  diepr^- 
^'isioAinthe  caseofmore  dna  lOoL  gives  to  aohild  in  msmage, 
some  difficulty  seems  to  have  been  felt  by  the  judges ;  Abbati,  J. 

and 
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Part II.  The  Statute  24  Geo.  2,  c.  57,.  s.  g,  has  made 

Attiam^  against  another  provision  in  aid  of  the  7th  section  of  the 

'^*^^'      former  act  of  parliament,  by  enacting,  that  where 

[  340  1      '^y  P^i'soi^  shall  swear  to  any  fictitious  debt,  and 

shall  sign  the  certificate  in  r^pect  thereof,  that  in 

such  case,  unless  the  bankrupt  shall  before  such  time 

as  the  commissioners  shall  hare  «gned  the  certificate, 

by  writing  by  him  signed  and  delivered  to  one  or 

more  of  the  commissioners  or  assignees,  disclose  the 

fraud  and  object  to  the  reality  of  the  debt,  snch 

certificate  shall  be  null  and  vM  to  all  tnietUs  and 

furpoKs ;  and  such  bankrupt  shall  not  in  such  case 

be  entitled  to  be  discharged  from  his  debts,  or  to 

have  or  receive  any  of  the  benefiu  or  allowances  given 

by  the  former  act.    In. a  case  of  this  kind  the  plaio- 

tiff  must  be  prepared  to  prove  that  the  debt  was 

fraudulent,  and  the  bankrupt  must  show  that  he  ga?e 

Bateson  the  notice  required  by  the  act.    Lord  Kenyon  held 

Tesp  Cta\%»  ^^^  ^^^^  ^^  petitioning  creditor's  debt  might  be 

impeached  at  Ni$i  Priu$  for  the  purposes  of  this 
clause.' 

Another  case,  in  which  the  effect  of  the  certificate 
may  be  partially  avoided  by  the  creditor,  is  where  a 
commission  issues  against  a  person  who  has  been  a 
bankrupt,  or  compounded  with  his  creditors,  or  dis- 
chaiged  as  an  insolvent  debtor,  and  has  not  paid,  or 
his  estate  is  not  in  a.  condition  to  pay,  fifteen  shiUiiigs 
in  the  pound  under  the  second  coronnssiom.  In  this 
case  his  future  effects  continue  liable,  and  even  per- 
[  341  ]      ^^^  ^^^  ^^  signed  his  certificate  might,  before 

49  Geo.  3,        the  late  act  of  parliament,  have  maintained  actions 

C.  121. 

and  Hoiroyd,  J.  seem  to  have  Uioiq^t  that  the  whole  of  thb  inquiijy 
viz.  the  anility  of  the  hankrupt  at  the  time  he  ^ve  the  mooe^r 
could  not  be  enlBied  into  at  Jvin  Prmt,  but  thatitwMCom|M«eDt 
for  the  pbintiff  to  prove  the  fiict  of  more  than .  lOO/.  being  pve^ 
then,  and  that  the  defendant  might  avoid  Che  eilect  of  that  enoesoe 
by  sho^iog  the  amoont  of  his  property  before  the  oommiBsioneii ; 
neither  of  the  judges  esLplain  how.  the  verdict  .is  to  be  taken  in  the 
mean  time. 

against 
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against  him ;  bat  since-  that  statute,  it  should  seem  Ch.  XII.  t.  a. 
that  the  mere  proving  a  debt  under  the  second  com-  '^'^VJ^lT** 
mission  is  an  election  within  its  pronsion,  which     ^^^^' 
deprivea  Ae  creditor  of  his  les^dy  by  action  in  the 
cases  excepted  by  the  statute  of  5  Geo.  2.    It  is  Read  v.* 
cleaxly  holden  that  it  does  so  in  oases  where  the  bank-  ^^\^.  78. 
nipt  having  been  in  that  situation,  or  compounded 
with  his  creditors  before,  afterwards  paid  the  full 
amount  of  their  debts. 

If  the  plaintiff  produce  the  first  commission  and 
the  proceedings  under  it  (/),  and  prove  that  the  de- 
femknt  submitted  to  it,  that  will  be  sufficient  without 
forthec  evidence.  After  which  it  should  seem  that 
it  will  be  incumbent  on  the  defendant  to  prove  that 
his  estate  is  sufficient  to  pay  fifteen  shiUings  in  the 
pound  under  the  second  commission.  But  it  is  Jelfsv. 
clearly  settled  that  if  the  plaintiff  give  any  evidence  ^^!^|>  .g. 
to  show  a  piohabilily  that  the  estate  will  not  produce 
that  sum,  he  may  maintain  his  action  at  any  time, 
and  is  not  obliged  to  wait  until  the  expiration  of  the 
time  allowed  for  making  the  dividend. 

Hie  statute  in  this  case  giving  judgment  against 
the  fiiture  effects  of  the  bankrupt  only,  there  seems 
to  be  some  difficulty  in  taking  such  judgment,  merely 
on  the  shmliUr  being  found  for  the  plaintiff.  We 
have  before  seen  it  laid  down  as  a  general  rule,  that 
all  matter  which  is  to  avoid  the  certificate  may  be 

{f)  In  BaUion  v.  Hartiink^  cited  above^  the  daintiff,  in  order 
to  snow  that  the  defendant  htuT  concealed  Co  ttie  value  of  lo/. 
senred  the  aoUdtor  under  the  commission  with  a  ndfpcma  duces 
^eciMi  to  produce  the  proceedings  under  the  commission.  But 
Lord  £0^011  is  reported  to  have  said,  that  he  was  not  onljr  not 
hound  toprodnce  them,  but  that  it  would  be  criminal  in  hmi  to 
do  it,  Ther  were  not  his  papers,  but  those  of  his  dienu,  the 
sttsicnees  of  the  bankrupt's  estate.  If  the  plaintiff  wanted  them 
he  snould  apply  to  the  Lord  Chancellor  to  have  them  enrolled, 
and  then  use  a  copy  as  evidence.  But  in  a  subsequent  case 
Lord  EUenborough  said  that  he  considered  the  production  as  a 
public  duty,  rearton  v.  Fktcher,  5  Esp.  go ;  and  see  Corum  ▼. 
J>ubau^  I  Holt,  339;  and  Cohen  v.  TempUar^  2  Starkie,  a6o,  accord. 

given 
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Pvt  II.      gmn  in  evidence  on  such  a  fepUcalion,  and  such, 
^il,^?^  I  bdie?e,  has  been  the  pfactice  in  theae  Gases.    The 

onlycasethatlamawaieof^  in  which  an  attempt  was 
made  to  introdace  apeeiai  pleading,  fiuled,  becanae 
the  plaintiff  prayed  judgment  genecaUy,  inataad  of 
against  the  fntare  eflfects  only;  but  the  comt  deo 
held  the  replication  to  be  bad^  becaose  it  oonchided 
with  a  yeiificatioa  when  the  plea  concluded  to  the 
country,  thereby  intimating  that  the  dmUUer  onfy 
should  have  been  replied* 

The  before^mentioned  eases  make  the  eertificale 
void,  or  lestiain  the  extent  of  its  opeiatioa  ab  mMi, 
but  the  bankruffi  may  by  his  own  vohnnlaiy  act  abo 
deprive  himself  dT  the  benefit  of  it;  and»  theiefen, 
if  k  be  proved  that  he  piomised  to  pay  the  d^t  after 
he  had  obtained  has  ee^ifical^  thoB^  no  nswcoaih 
deration  is  shown,  such  promise  will  bind  him,  asd 
may  be  gmn  in  evidence  on  41  eoudt  ibonded  Oft  the 
■  Williaiiis  V.  .original  csBsideralion'.  But  in  a  case  *  vriiere  the 
N^£!^'''  promise  was  conditioiial  to  pay  when  he  ahodd  be 
*VideBesfoid  ^^le,  it  was  inled  by  Gould  and  Heaik^  Jm6em, 
9.  Saundo^     contrary  to  the^opinien  of  Lord  Ltrnghbrnfmigk,  C.  J. 

that  evidence  anist  be  given  of  his  ahiUtyv  though 
probably  his  general  appearance  and  credit 'woidd  he 
deemed  sufficient  to  establish  diis  fhet. 

As  to  the  persons  'who  lire  competent  td  give 
evidence  .in  cases  of  •  this  nature,  trfcfe  ante,  PfeLrtl. 

p.  163- 


[342  ] 
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OP   THB  BVIDBKCE  IN    ACTIONS  BT  AND  AOAlNflT 
AN  BXBCtrTOB  OB  ABMINI9TBATOB. 

SECTION   I. 

In  Actions  by  an  Executor  or  Admnktrator. 

WHEN  an  action  is  brought  by  an  executor  or  Ch.  XIII.  9. 1. 
administrator  on  a  canse  of  action  arising  in  the  ^^  ^  ^^ 
l}fe^4ime  of  the  deceased,  and  the  defendant  pleads  '^* 

only  die  general  issue  thereto^  it  is  snfBcient  for  the      r  ^^^  -1 
plaintiff  to  prove  the  same  facts  as  must  have  been 
adduced  in  eyidence  by  the  testator  or  intestate,  had 
the  action  been  brought  by  him.    The  plaintiff  need 
not  on  this  issue  produce  the  probate  or  letters  of 
administration  to  ^e  jury  %  nor  wiU  the  defendant  be  >  Mearsfield  v. 
permitted  to  show  that  they  do  not  in  fact  exist,  or  ^^^a  ^' 
that  they  are  void  for  want  of  a  proper  stamp  *.    '^^  t  jii     e  v 
entitle  himself  to  do  this,  it  is  necessary  for  the  Pro&eroe/ 

defendant  to  traverse  their  exbtence  by  the  plea  of  aM.&8.553. 

I  Sid.  d50» 
mimquBB  executory  or  neunques  administrator,  and  then 

the  very  production  of  the  probate  or  letters  of 

administration  is  sufficient  evidence  on  the  part  of 

the  plaintiff  f  and  they  can  only  be  avoided  by  the 

defendant  four  the  causes  which  have  been  already 

stated  >.  'Videant«,8o. 

But  when  the  plaintiff  sues  for  a  wrong  done  to  Meanfield 
himself  after  his  testator's  or  intestate's  death,  as  in  „j^^^"^' 
trover  for'  goods  converted  after  that  time ;  cr  eject- 
meat  for  lands  in  which  the  deceased  had  a  tenn ; 
the  plaintiff  must  (unless  he  has  himself  had  such  an 
actnid  possession  as  is  prima  fam  evidence  of  title) 
uot  trirj  give  evidence  of  the  title  of  the  deceased,' 
ImI;  also  produce  the  probate  Gt  letters  of  adminis*-  Videpo^sMAi 
;  tration,  notofmy. 
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tration,  or  the  book  of  the  Ecclesiastical  Court 
wherein  they  are  entered ;  for  without  this  evidence 
he  does  not  show  that  he  is  entitled  to  the  thing  in 
dispute.  The  general  issue  in  this  case  puts  in  issue, 
every  fact  necessary  to  constitute  the  plaintiff's  title ; 
and  if  on  production  the  letters  of  adminiatration 
appear  to  be  void  for  want  of  a-  sufficient  stamp,  or 
on  account  of  their  being  bona  noUibilia,  the  defendant 
will  succeed  on  that  plea '. 

If  the  defendant  plead  the  Statute  of  Limitaii<n8, 
and  he  has  in  fact  acknowledged  the  debt  within  six 
years,  but  after  the  death  of  the  testator,  the  jbMS 
cannot  give  thia  in  evidence,  unless  the  dechumliaa 
contain  counts  on  a  promise  to  himself. 


SECTION  H. 


Sect.  3. 
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In  Aetians  against  an  ExecutCTf  t^c. 

The  general  iissi^e  in  this  case  also  merely  disputes 
the  cause  of  action  against  the  deceased,  aiid  not 
the  character  or  liability  of  the  defendwt.  If,  there- 
fore, the  defendant  contend  that  he  is  not  chargeable 
as  executor,  or  that  he  has  fuUy  adfloiiUBtered  the 
goods  of  the  testator,  he  mjust  plead  ne  unpiei  ^^peenior^ 
or  plene  admimstravit. 

On  the  first  of  these  pleas  the  plaintiff  muat  prove 
either  that  the  defendapt  has  been  appointed  executor 
and  proved  the  vrHl,  or  else  that  he  has  m^ehimsdf 
liable  as  such  by  intermeddling  with  the  goods  of  the 
deceaseds  To  prove  the  first  fact,  an  examined  copy 
of  the  entry  in  the  proper  book  of  the  EoolesiaBtafisl 
Court  of  probate  having  been  granted  to  him',  ii 
•sufficient  without  any.  notice  to  him  to  produce  the 

probate. 
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probate  (a).    But  the  more  usual  evidence  on  this  Ch.  XIII.  t.  a. 
issue  is  the  circumstance  of  the  defendant's  inter-      ^«  vnqua 
meddling  with  the  goods;  and  any  intermeddling 


by  a  stranger,  however  slight,  makes  him  executor  Vide  a  T.  Rep. 
de  9Qn  tort,  or,  in  other  words,  is  evidence  against  ^-  597- 
him  that  he  sustains  the  character  of  executor,  and      t  346  J 
estops  him  from  saying  to  the  contrary.    Thus,  if 
a  man  take  a  fraudulent  bill  of  sale  of  the  goods  of 
his  debtor,  and  having  suffered  him  to  continue  in 
possession,  after  his  death  possess  himself  of  the 
goods  ' ;  or  if  il.  desire  JB.  to  sell  the  goods  of  the  i  Edwaids  v. 
deceased,  who  does  so  and  pays  A.  the  money,  both  Harbuiy 
the  creditor  and  A.  in  these  cases  make  themselves  ^j^\J' 
executors  de  um  tort,  and  may  be  sued  generally  as  p^^^  ^ 
executors  by  the  creditors  of  the  deceased  ^.  a  T.  Rep.  97. 

Supposing,  therefore,  the  defendant  properly  sued  p^^  ^ 
as  executor,  the  plaintiff  on  proving  his  debt  will  be  mmiatramt. 
entitled  to  recover,  unless  the  defendant  has  pleaded 
fknt  adminutramt.    This  plea  is  either  general,  or 
special  as  to  all  the  effects  except  goods  to  a  certain 
amount,  which  are  chargeable  with  debts  of  a  higher 
nature,  contracted  by  the  testator  in  his  lifetime,  or 
with  judgments  recovered  by  other  creditors  against 
the  defendant  as  his  executor. 
.   In  the  first  of  these  cases,  viz.  the  general  plea  of 
fkne  administravity  the  plaintiff  may  either  reply  that 
the  defendant  had  goods  at  the  time  of  exhibiting  the 
bill,  or  state  the  day  when  the  writ  was  actually  sued 
out,  and  served  on  the  defendant,   and  that  the 
defendant  had  goods  unadministered  at  that  day. 

(a)  In  EUkn  v.  Keddel^  8  East,  187,  it  was  determined,  that 
e?en  ^  the  party  claiming  under  the  letters  of  administration, 
the  oridnal  books  of  acts  directing  letters  of  administration  to  be 
gifted  with  the  surrogate's  fiat  for  the  same,  was  sufficient 
e?idence  of  title  without  producing  the  letters  of  administriUion ; 
and  in  Gorton  v.  Bytoiiy  l  B.  &  B.  aig,  the  court  of  C.  P.  held, , 
that  the  production  of  the  original  will  (by  an  officer  from  the 
Spiritual  Court),  on  which  there  was  an  endorsement  of  probate 
having  been  granted  to  the  defendant,  was  evidebce  against  him 
of  the  contents  of  the  will. 

B  fi  The 
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The  only  diflTerence  in  the  effect  of  these  two  repK* 
cations  is,  that  on  the  first  the  plaintiff  must  ptdre 
that  the  defendant  had  goods  unadministered  at  the 
day  whereon  the  action  appears  by  the  record  to  hkve 
been  commenced,  and  must  allow  all  payments  of 
equal  degree  with  his  own  debt  made  previous  to  that 
day :  whereas  by  the  other  he  entitles  Iiiniself  to 
charge  the  defendant  with  all  goods  which  iht  de- 
fendant had  when  the  writ  was  served. 

In  either  case  the  onus  lies  on  the  plaintiff,  ^0 
must  prove  that  the  defendant  had  assets  at  f3ie  tine 
alleged.  To  make  out  this  fact  he  mtist  slio'w  t&8t 
the  defendant  possessed  himself  of  good's  or  receivefi 
monies  belonging  to  the  testator,  or  that  he  mi^'t 
have  so  done  without  gross  negligence  on  his  part; 
barely  proving  an  admission  by  the  defendant  that 
the  debt  was  a  just  one,  and  shouItTbe  paid  as  soon 
as  he  could  %  or  a  submission  of  tbe  amount  of  the 
debt  to  arbitration  %  or  the  payment  of  interest  on  a 
bond  'y  will  not  be  sufficient  to  charge  him  with  assets* 
In  many  cases  it  becomes  necessary  for  the  plaintiff 
to  cite  the  defendant  in  the  Ecclesiastical  Cotift  to 
exhibit  an  inventory,  or  to  l^e  a  bill  in  eqhity  against 
him  for  a  discovery,  before  he  can  proceed  to  trial 
on  this  issue ;  and  the  inventory  so  exhibited/ or  the 
answer  put  in  to  the  plaintiff's  bill,  will  be  pfhra 
facie  evidence  against  the  defendant  to  ihb*  aiiiotl&t 
of  all  goods  or  debts  mentioned  in  it,  and  |)fut  it'Uh 

him  to  show  that  the  latter  were  desperate ♦/l).  We 

have 

(h)  It  is  said  in  ^SAe%'f  Cm,  Salk.  ao6>  thaiaU  yorali  debls 

mentioned  in  the  inventory  shall  be  counted  assets^  ui44»  * 

demand  and  refimi  be  firoved.    Tbii  expression  I  conceive  mvsl 

mean,  that  the  executor  has  really  atteoqiced  Iw^Jide  to  ohw 

payment,  and  not  made  a  mere  fonnal  demand  on  the  debtor;  ^ 

in  Wentw. Off. Ex.  160,  it  is  MA,  that  *^i£  the  eaiecvtor.be  of 

tecfet  assent  to  the  embesdement  of  gpoda^  wberopf  even  (be 

forbearance  to  sue  for  the,reodfv«ry  of  them,  or  the  yjsluf  ill  ^ 

mage,  if  it  be  known  where  they  or  the  twhiedtn  tn^  is  a  ^ifvd 

avidence  or  proof;  then  shall  the  executor  be  adjudged  an  bam 

01 
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hare  before  seen  the  method  of  proving  an  answer.  Ch.XIII.«.9. 
To  establish  an  inventory  the  defendant's  signature        Piene  . 
to  it  should  be  proved ;  and  if  the  goods  mentioned         '*"^**  •*• 
in  it  are  midervalnedy  the  plaintiff  may  give  evidence  »  • 

of  that  &ct%  or,  I  conceive,  the  fact  of  the  defendant  '  WDborna  «. 
having  other  goods  not  mentioned  in  it.  BoTn  P^uo 

As  to  what  effects  shall  be  deemed  assets,  it  has 
been  holden,  that  for  a  lease  ^  which  the  defendant  '  Ibid, 
has  not  sold,  he  shall  be  charged  to  the  extent  of 
its  value ;  and  if  the  defendant  has  actnally  made 
money  of  a  thing  which  came  to  him  firom  the 
testator,  thoagh  it  was  qnite  uncertain  wfaetfier  any 
valve  could  be  attached  to  it  or  not,  be  shall  be 
chargeable  to  the  creator  to  the  amount  of  die 
money  SQ  made:  as  where  an  executor  sold  the 
goodwiH  of  the  deceased's  trade.  Lord  Kem/on  held 
it  to  be  assets  in  his  handa^  tw!p^  ' 

The  defendant  being  liras  charged  with  assets,  Cm.  74. 
must  i^tove,  that  belfbre  the  day  mentioned  in  the 
replication,  he  had  applied  them  in  satisfaction  of 
&e  testeitor's  debU  of  equal  degree  with  that  of  the 
plaintiff.    In  general,  no  debt  of  a  degree  inferior 
to  it  will  be  allowed  as  an  admintstratfam  of  the      [  348  ] 
effects,  uidesB  paid  before  notice  of  the  plaintiff's 
debt ;   and  where  a  judgment  tecovered  en  a  simple 
ooBtract  debt  is  pkaded  to  an  actum  on  aiiond,  it    . 
nJust  be  stated  to  have  4>een  recovered  before  the 
defendant  had  notice  of  the  bond  ^.  But  the  case  of  a  « Sswyct «. 
jadgmentrecdveredagainstihetestaitor,  which  is  nofe  ^■^^^^ 
doeketted,  is  an  exception  to  this  general  rule,  the 
«tat«  4  &  5  W.  &  M.  c.  oo,  having  required  that 
stqpto  make  the  judgment  of  more  weight  than  a 
simple  contract  debit  egaanst  an  executor  or  admi^ 
nistrator :  in  this  usee,  tbeBefirae,  the  |daintiff  sh«tald 

r 

of  them,  and  so  stand  oharged  as  having  them,  for  pro  wnttiwrt 
hfiktur^  qtd  dolo  dcMt  pfM^en^  See  also  ioason  v.  Xkpehmdj 
a6n).C.€as.i56. 
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Part  II.  be  prepared  to  prove  the  docket  ^    The  defendant,  on 

Plent  the  general  plea  otplene  admimstravitf  is  also  entitled 

"  to  deduct  from  the  assets  such  money  as  he  has  paid 


■  Hickev  v.  ^^^  ^^^  probate  or  letters  of  administration^  and  for 
Hajter,6T.R.  the  expences  of  the  funeral:  the  latter  expence,  in 
^^  the  case  of  an  insolvent  estate,  used  generally  to 

be  estimated  at  5/. ;  for  in  strictness  nothing  is  allow- 
able but  the  coffin^  ringing,  the  parson,  ^l&rk,  and 
«Salk.  296.       bearers  fees  \ 

Bui.  N.  P.  143.  To  show  that  the  estate  has  been  properly  ap- 
plied, the  defendant  must  not  only  prove  payment 
of  sums  of  money  to  third  persons,  but  must  also 
prove  that  the  persons  to  whom  such  payments 
were  made  were  creditors  oC  the  deceased.  In 
actions  on  simple  contract  this  may  be  proved  by 
the  creditor  himself,  who  having  no  further  interest 
after  payment  of  the  money,  is  a  good  witness « 
and  this  whether  his  debt  were  by  simple  contract 
*  Kingston  v.     or  specialty '.  But  v^hen  the  payment  of  .a  bond  debt 

BMjJ'Hsf      *"  *^*  ^P  ^^  answer  to  an  action  also  on  a  bond,  the 

defendant  must,  I  conceive,  call  the  subscribing  wit^ 
ness  to  prove  the  execution  .of,  the  instrument,  other- 
wise there  is  no  legal  pcoof  that  the  debt  paid  was  of 
[  349  ]  equal  degree  vnth  that  sued  for.  In  this  caaeoC  a 
bond,  if  it  appear  that  the  defendant  had  as8et8;ia  his 
hands  to  have  paid  it,  and  that  he  neglected  to  do  so, 
he  will  not  be  allowed  the  interest  incurred  by  his 
^SniderBonv.    own  laches^. 

1  Show.  81.  The  defendant  may  also  prove  on  this  plea,  that, 

being  but  an  administrator  during  a  limited  time,  as 
durante  ndnori  aiate  oCan  infant,  executor,  (to  show 
which  the  letters  of  administration  should,  be  .pro- 
duced) he  had  at  the  expiration  of  the  time,  .and 
before  the  commencement  of  the  plaintiff's  action, 
'  1  Mod.  174.    delivered  over  the  assets  remaining  in  his  hands  to 
« Conis  V,        the  executor  *  ;  and  an  executor  de  son  tort  may  in  like 
3T.Eep.587.   Planner  prove  that  he  had  delivered  them  ^  to  the 

rightful 
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rightful  administrator  before  the  action  was  com-  Ch.XIII.s.2. 
menced.    But  where  there  are  two  executors,  and         ^^ 

one  receives  a  sum  of  money  due  to  the  testator,  and    _^^___^ 

pays  it  over  to  his  co-executor  for  the  express  purpose 
of  paying  the  plaintiff's  debts,  he  cannot  avail  him- 
sdf  of  the  payment,  but  is  personally  liable,  in  case 
his  co-executor  misapplies  the  money'.  Lastly,  if  the  'Crosse  v. 
defendant  himselfwere  lawful  executor  or  administra^  V^East  946. 
tor,  he  may  prove  a  debt  due  to  himself  from  the  de- 
ceased, and  if  it  be  of  a  degree  equal  to  that  of  the  plain- 
tiflP's,  retain  to  the  amount;  but  an  executor (2e  son  tort 
is  not -permitted  so  to  retain.  It  has  been  said  that  to 
prevent  a  retainer,  the  plaintiff  ought.to  show  him  to 
be  executor  de  son  tort  by  proof  of  the  will,  and  that 
other  persons  are  executoi^  * :  but  it  should  rather  •  vide  Bui.  N. 
seem  that  the  onus  in  this  case  ought  to  lie  on  the  ^*  ^43- 
defendant  to  show  himself  the  legal  representative  of 
the  deceased,  than  on  the  plaintiff  to  show  the  con- 
trary; for  the  plaintiff  knows  nothing  more  of  his 
title  than  finding  him  in  possession  of  the  effects. 
Besides,  in  most  cases  where  a  person  is  sued  as 
executor  de  son  tort  no  will  whatever  has  been  n^tde,      [  350  ] 
and  in  cases  where  the  defendant  pleads  the  retainer 
specially,  it  is  always  usual  for  him  to  state  the  letters 
of  administration,  or  probate,  and  make  profert  of 
them. 

On  the  plea  of  judgments  against  the  testator,  or  On  the  Plea 
specialty  debts  outstanding,  and  plene  admimstravit  ^{^^^^ 
fritter  J  the  plaintiff  may,  in  the  case  of  the  judgment,  ttanding, 
either  traverse  its  existence,  or  reply  that  it  was  not 
duly  docketted ;  in  which  case,  as  we  have  before 
seen,  it  has  only  the  effect  of  a  simple  contract  debt '.  '  Steele  v. 
The  bonds  he  likewise  may  deny ;  or  he  may  in  either  p^^  * 
case  reply,  that  there  are  sufficient  assets  to  satisfy 
tiiem,  and  also  to  pay  his  debt ;  or  that  the  bonds  are 
conditioned  for  the  payment  of  a  less  sum,  which  the 
creditor  is  willing  to  take,  but  that  the  defendant 
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keeps  them  on  foot  by  fraud  to  cover  the  aMetSy  end 
that  he  had  sufficient  to  aatiafy  the  plaintiflPa  debt 
after  payment  of  what  was  due. 

If  the  judgment  is  denied  by  the  repUcation,  it  of 
couiBe  forms  an  issue  of  nul  tiel  record  for  the  court 
If  the  bonds  are  so  denied,  the  defendant  must  prove 
them  by  the  subscribing  witness,  and  if  the  de- 
ibidaQt  has  pleaded  several,  and  iul  in  ihe  proof  of 
any  one,  the  whole  plea  is  bad '. 

On  the  second  kind  of  replication,  viz.  the  suffi- 
ciency of  the  assets^  the  evid^ice  will  be  the  same 
aa  on  the  general  plea  of  jdeae  admnistraoit :  But 
then,  if  the  day  of  payment  were  passed,  and  the 
bond  forfeited  at  the  testator's  death,  the  plaintiff 
must  prove  assets  over  and  above  sufficient  to  satisfy 
the  full  amount  of  the  penalty,  even  though  the  con- 
ditions are  set  out  in  the  plea^.  In  this  case,  there- 
fore, it  b  always  advisable  for .  the  plaintJAT  to  reply 
per  fraudem,  and  very  Uttl^  matter  is  sufficient  to 
prove  the  first  part  of  this  replication*  The  circum* 
stance  of  the  alitor  being  willing  to  take  a  less 
9um,  and  the  defendant  having  assets  to  pay  it,  is 
sufficient' ;  and  then,  whether  tliere  were  more  assets 
tiian  were  wanting  to  satisfy  the  debts  really  due» 
becomes  the  true  queation  in  tbe  cause ;  as  to  which 
it  is  needless  to  repeat  what  has  been  before  said  as 
to  the  other  replication. 

When  the  defendant  pleads  judgn^enta  recovered 
against  himself,  the  plaintiff  may  make  similar  xep^- 
cations*  If  the  existence  of  the  judgment  be  denied, 
it  will  be  by  a  replication  of  nul  tiel  record^  fnd  of 
course  the  trial  will  be  by  the  court,  and  not  by  the 
jury.  But  if  the  plaintiff  admit  the  fact  of  the  judg- 
ment, and  atate  that  it  was  recovered  by  fiaud,  and 
that  no  debt  whatever  was  due,  it  will  then  l^  in^ 
cumbent  on  the  defending  to  prove  to  a  jury  H^ 
consideration  of  the  judgments    When  actual  fraud 

is 
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is  charged  by  the  replicatioDi  and  not  merely  the  Ch.XIII.  s.a. 
circumstance  of  the  penalty  being  stated  as  the  debt,     -Action  tug- 
the  plamtiff  does  not  reply  to  that  part  of  the  plea     ^^a^, 
which  says  that  the  defendant  has  no  assets  ultra '.  ■   ■ 

There  is  another  action  against  an  executor  or  ad-  '  Vide  i  Stra. 
ministrator,  which  requires  a  separate  consideration ; 
viz.  that  suggesting  a  devastavit.  This  action  can 
only  be  maintained  after  a  judgment  recovered  against 
the  defendant  de  bonis  testatoris\  and  as  it  charges 
him  with  wasting  the  goods,  or  applying  them  to  his 
own  use,  it  is  brought  in  the  debet  and  detinet,  and 
the  judgment  is  de  bonis  propriis. 

The  plaintiff  having  before  obtained  a  judgment     [  350  ] 
for  his  debt  de  bonis  testatoris,  the  defendant  is  not 
permitted  in  this  action  to  say  that  he  has  duly  ad- 
ministered such  goods  * ;  and  therefore  the  only  point  «  Erwing  v. 
in  dispute  on  the  plea  of  -nil  debet  is  the  judgment  ^^"^^' 
and  She  devastavit. 

The  only  evidence,  therefore,  which  is  necessary 
on  the  part  of  the  plaintiff,  is  an  examined  copy  of 
the  judgment  and  of  the  writ  oi  fieri  facias  de  bonis 
testatoris,  with  the  sheriff's  return  of  a  devastavit  or 
nulla  bona  thereon ' ;  for  even  should  the  defendant  •  Skelton  v. 
have  goods  of  the  testator,  and  not  point  them  out  f  yJTy^^ 
to  the  sheriff  when  he  goes  to  levy  on  the  writ,  the 
very  concealment  is  sufficient  evidence'  that  he  has 
embezzled  oj wasted  them ♦.  ♦Erwing v. 

But  though  this  evidence  is  sufficipnt  on  the  part  ^^f 
of  the  plaintiff,  it  is  not  conclusive  against  the  de- 
fendant; for,  notwithstanding  the  sheriff *s  return  of 
%  ^ewfstavit,  he  may  still  show  that  in  point  of  feet 
he  hw  ^ot  wasted  the  property  of  the  testator,  but 
that  it  still  remainp  liable  to  the  e^cecutipn  of  the 
plaintiff;  as  if  when  the  sheriff  came  to  levy  ui^der 
tfre  writ,  he  showed  goods  of  the  testator  which  te- 
mjlfifjfd  in  his  hands  undisposed  of,  but  the  sheriff 
refjuj^ad  to  levy,  or  the  like  *.  *  IWd. 
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[  353  ]  CHAP.  XIV. 

OF    THE    EVIDENCE    IN    ACTIONS    BY    AMD 
AGAINST    HEIRS    AND    DEVISEES. 

Ch.  XIV.  HEIRS  or  devisees  may  be  plaintifis  upon  the 
Byan^ffuna  covenant  made  by  their  ancestor  or  devisor;  or  may 
mid  Devma.  be  sued  upon  his  bond,  &c. ;  and  they  have  frequently 
■  occasion  to  be  parties  in  actions  of  trespassy    re- 

plevin, and  ejectment,  when  their  right  to  the  land 
itself  comes  in  question. 

In  actions  of  covenant,  debt,  trespass,  and  re- 
plevin, the  pleadings  necessarily  point  out  the  fact 
to  be  proved ;  but,  in  the  action  of  ejectment,  eveiy 
thing  necessary  to  make  out  the  title  of  the  parties 
must  be  given  in  evidence. 


SECTION  L 

Of  Proof  of  Title  by  an  Heir. 

iSect.  I.  This  action,  therefore,  requiring  the  most  evi- 

Ftcofhy  Heir,  dence,  we  will  suppose  the  case  of  a  person  bringing 

an  ejectment  as  heir-at-law  to  his  first  cousin,  ex  parte 
patema,  who  died  seised  of  an  estate;  the  father  of 
the  claimant  having  early  in  life  offended  his  family, 
and  being  discarded  from  it,  and  therefore  the. lessor 
of  the  plaintiff  put  to  the  most  strict  proof  of  his 
pedigree. 

The  first  fact  necessary  to  be  shown  on  such  an 
occasion  is,  that  the  person  from  whom  he  claims 
was  seised  of  the  estate.    Of  which  fact  the  actual 

possession 
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possession  of  it,  or  receipt  of  rent  from  the  person  Ch.XIV.«.i. 
in  possession,  is  prji7iay*aae  evidence '(a);  but  if  there  Proof  by  Ear. 
also  be  evidence  of  possession  in  another,  to  rebut  ibmInp 
this  presumption,  the  party  should  go  further;  for 
where  it  was  proved  diat  A.  was  in  possession  of 
land  during  his  lifetime,  and  that  after  his  death  his 
daughter  continued  in  possession  forty  years,  while 
a  son  and  heir  lived  near  and  knew  the  fact,  such  sub- 
sequent  possession,  contrary  to  the  course  of  descent, 
was  held  to  raise  a  stronger  presumption  that  the 
father  had  only  an  estate  for  life,  than  his  possession 
did  of  a  fee,  and  this  even  in  a  writ  of  right*.    The  '  Jayne  v. 
lessor  of  the  plaintiff  should  next   show  that  his  P™«>5Taunt. 
father  and  uncle  were  descended  from  the  same  com- 
mon ancestors,  (his  grandfather  and  grandmother), 
which  fact  may  be  proved  by  the  register  of  their 
marriage,  and  that  of  the  baptism  of  their  children. 

Where  femiUes  have  been  longsetUed  in  the  same 
place,  and  marriages  have  been  celebrated  with  the 
consent  of  relations,  this  evidence  will  be  easily  ob- 
tained ;  but,  in  the  case  of  clandestine  marriages, 
or  those  of  families  which  have  lately  risen  from 
obscurity,  it  may  be  difficult  to  prove  the  actual 
celebration  of  a  marriage  at  any  distant  period; 
therefore  the  general  reputation  of  the  family,  that 
A.  married  B.  or  proof  that  they  always  passed  as 

(a)  I  have,  in  the  text,  put  the  case  of  a  cousin  ei  parte  patema. 
If  he  claim  as  heir,  at  parte  tnatema,  it  will  be  necessary  for  him  to 
prore,  in  addition  to  what  is  required  in  the  other  ca^e,  that  the 
mother  of  the  person  from  whom  he  claims  was  seised  of  the 
land,  and  that  it  descended  to  the  person  last  seised  from  her; 
for,  until  the  contrary  is  shown,  the  law  always  presumes  that  it 
descended  from  some  remote  unknown  ancestor,  and  as  it  is 
more  probable  that  it  should  come  from  the  father  than  from  the 
mother,  does  not  suffer  any  of  her  blood  to  inherit  till  the  other 
stock  is  entirely  extinct,  a  case  which  can  very  seldom  happen; 
this  is  the  law  applicable  to  every  case  where  a  man  is  in  fact  the 
first  purchaser  of^  lands,  which  he  is  presumed  to  hold  as  a  feud  of 
indennite  antiquity j  but,  in  cases  where  the  land  did  in  fiict  de- 
scend from  the  father,  the  collateral  heiTS  of  the  mother  can  never 
inherit. 

man 
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fan  II.  hkba  wd  vife^  will  h^  pifficiealy  tl^ovgh  no  T^psUt 
Ffioqf  fy  BjefK-  pan  be  foujidj  per  an;  peno^  i^  b^i^g  who  was  pte- 
— — — —  pent  at  th,e  marriage ".  Th^  birth  of  children  may 
iZ*&c*"**'      ^^  ^  prpved  by  the  entry  of  their  names  in  the 

family  bible,  &c.  and  where  famili^a  have,  occasion 
to  move  from  place  to  place,  especially  in  great  cities 
it  is  very  desirable  that  some  such  private  register 
should  be  pj^e^en^d,.  not  only  to  be  used  as  evidence 
itself^  but  also  to  refer  to  that  which  is  more  an* 
thf ntic.  A  father  who  will  be  at  the  trouble  of 
registering  tl^e  birth  of  each  child  in  his  bible,  and 
also  of.  mentioning  the  place  at  whieh  such  child  was 
baptized^  may  prevent  much  Uti^tion  i^mpngst  h^ 
posterity.  The  time  of  the  birth  is  in  all  crises 
^ecesc^^  to  be  noted  hg  the  parent,  for  as  to  this 
tho  pi^l^lic  register  proves  notjhingi  and  it  often  be- 
>  Per  Loid  coo^es  m^t^al,  V>  ascertain  it*. 
Mansfield,  Proceeding  in  the  Qhain  of  evidence,  it  is  next 

l)ec^ftary  to  show  tjbe  mamfiges  of  the  plaintifirs 
j^therapd  Q^Ojtlier^l^  birth,  tbe  marriage  of  il|e  father 
wd  sfKHther  of  the  pevspn  IsMst  ^ised,  and  that  he 
is  d^Bcepded  from  theip ;  as  to  the  m<)de  of  proving 
[  356  ]  'whicby  nothing  ne^d  be  a4de4  to  wl^t  l\as  been 
already  said,  ex<^pt  that  as  we  adv^c^  nearer  to 
our  own  time,  more  correct  aid  authentic  evid^ce 
is  expected  than  is  to  be  looked  for  of  more  remote 
or  early  transactions. 

The  deaths  of  the  persons  last  seisedjj  and  of  the 

plaintiff'^  father  are  next  to  be  proved,  and  if  there 

ever  existed  any  other  perspi^  in  the  pedigree,  who 

stood  before  the  lessor  of  the  plaintifl^  he  should  be 

prepared  with  evidence  to  show  the  death  of  such 

*  Throg^orton  person,  for,  by  the  general  rules  of  law,  he  who  asserts 

sbI^^p      ^^  des^th  of  another  who  was  once  living,  must 

461.  pf  ove  the  death,  whethjer  die  a£&rmative  i^sn^  be  tl^t 

^^  ^'        he  is  dead  or  living ».  To  prove  the  fact  of  death  we 

2  EaiCy  31a.     generally  have  the  assistance  of  parish  registers  of 

burials; 


burials;  but  where  famflies  have  beeii  ^cattere^  Cb.XlV.f.  i. 

abroad,  and  aie  not  of  any  conaiderablf  station  ni  ^^  ^  ^^^* 

life,  these  are  not  always  to  be  found,  and  somelipie^   — — 

do  not  even  exist.    The  reputation,  therefpre,  of  the 

family  th^t  their  relation  went  abroad  and  died  therei 

or  inscriptions  on  tonil><atoiies,  &c.  which  a^^  a 

^peciea  of  reputation,  iasu^cient';  and  if  he  h^a  >  Ante,  14. 

^ot  been  heard  of  for  seven  years  \  and  was  n^vef  '  Roe  v. 

known  to  have  been  married ',  this  is  in  every  cfuie  f BkS?'404. 

prima  facte  evidence  to  presume  his  death  without  Doe  v.  Jesson, 

is&ucu  until  the  contrary  is  proved  (&)«    In  eases  di  ^  ^^^  ^* 

shorter  absence  than  seven  years,  the  presumptiQii  is  q^^^^"'' 

that  the  party  is  still  living,  unless  there  i%  some  vTGriffith, 

evidence  to  rebut  it.    But  this  presumption  may  be  ^^  ^^^  ^^' 

rebutted  by  a  contrary  presumption  without  direct 

proof,  as  where  a  husband  left  his  wife  and  went 

abroad,   and  the  wife  in  little  more  than  twelve 

monthly  afterwards  married  again  and  had  children, 

the  presumj^on  pf  law  being  that  no  one  would 

commit  a  crime,  it  was  held  incumbent  on  the  party 

who  objected  to  the  legitimacy  of  those  children  to 

prove  the  fewst  of  the  husband  being  aUve  at  the  time 

of  the  second  marriage  ♦.  *  Rex  «. 

I  have  hitherto  considered  only  those  cases  where  a  ^^^^  ^d. 
child  is  proved  to  be  born  in  wedlock  in  th^  lifetime  386. 
of  its  parents ;  but  the  title  of  an  heir-at-law  may     £  357  ] 

(6)  I  have  here  meqtioned  the  r^gul^r  chain  of  evidence  which 
is  required  to  make  out  a  title;  but  where  a  person  has  alwavs 
been  the  acknowledged  son,  brother,  nephew,  qr  cousin  of  th^ 
person  last  seised,  much  less  evidence  will  suffice;  it  was,  indeed, 
in  one  case,  contended,  that  general  evidence  qi  a  p«V)n  beinl 
reputed  to  be  heir  in  the  fhmily  of  the  deceased,  though  his  degree 
of  relatlonyhip  was  never  mentioned,  nor  any  evidence  ^ven  to 
show  a  relationship,  was  vriima  facie  evidence  of  title  in  lum*  Th^ 
ludges  of  the  Common  Pleas  agreed  that  this  was  not  suffipien^ 
U)  go  to  the  jury ;  but  thev  were  divided  on  the  Question,  whether, 
if  any  particular  degree  of  distmU  relationship  had  been  mentioned, 
it  would  have  been  necessary  to  haye  shown  a  pedigree,  by 
proving  the  deceased  and  the  claimant  descended  from  spme  com- 
mon ancestor,  or  at  least,  from  two  brothers  or  sisters,  which  is 
called  an  immediate  descent.  Vide  Roe  dem.  Thome  v,  tord^ 
3  Black.  1099. 

involve 
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Pftit  n.       involve  more  difficult  considerations,  viz.  whether  a 
Proof  by  Heir,  child  80  born  was  in  fact  the  issue  of  its  supposed 

father. 

Where  a  child  is  bom  of  a  woman  legally  mar- 
ried, during  the  lifetime  of  her  husband,  or  within 
the  usual  time  of  gestation  after  his  death,  the  pre* 
sumption  is,  that  such  child  is  the  issue  of  the  hus- 
band ;  and^  so  strong  was  this  presumption  by  the 
old  rules  of  law,  that  if  he  were  mtldn  the  king- 
dom (c)  no  evidence  was  admitted  to  prove  the  child 
a  bastard,  except  the  total  inability  of  the  husband 
I C   lit  ^^  beget  children,  as  being  under  the  age  of  puberty 

344,  a.  ^>*  having  some  other  equally  palpable  defect '. 

[  35^  ]  ^^  ^^  now,  however,  holden,  that  this*  presumption 

*  Pendrel  v.      may  be  rebutted  by  proof  of  non  access  *  (d),  as  well 

Pendrel,  ^ 

oStra.925. 

(c)  The  legal  phrase,  infra  ^jmtuor  maria,  seems  to  have  been 
always  taken  with  this  limitation.  Sir  Ecboard  Coke,  in  his  com- 
mentary on  LUtletony  above  dted,  says,  '<  if  the  husband  be 
within  the  four  seas,  that  i$,  within  the  iuritdiction  of  the  hmg  <f 
England;*'  and  in  Jenk.  Cent.  10,  pi.  18,  it  is  said,  **  that  if  the 

^  hasband  be  in  Ireland  for  a  year,  and  the  wife  in  England,  daring 

that  time,  haa  issue,  it  is  a  bastard ;  but  it  seems  otherwise  no*  for 
Scotland,  both  being  under  one  King,  and  make  but  one  continent 
of  knd.'* 

(d)  In  the  marginal  abri^ment  of  the  case  of  Gooirighi  dem. 
ITiompson  v.  Saul,  3  Term  Rep.  356,  it  is  said,  "  The  c&ld  of  a 
married  woman  may  be  proved  to  be  a  bastard  by  other  evidience 
than  that  of  the  husband's  non  access.''  But  it  must  not  be 
understood  from  this,  that  if  the  husband  has  access  within  such 
a  period  of  time  as  would  probably  produce  a  child,  it  is  compe- 
tent to  show  that  another  person  is  the  father.  In  that  case  it 
plainly  appeared  that  another  person  lived  with  the  wife;  that  she 
took  his  name ;  that  the  hutband  ^fi  her,  and  that  the  child  bore 
the  name  of  the  person  with  whom  she  lived ;  but  because  it  was 
not  clearly  ascertained  where  the  husband  was  all  the  time,  it  was 
doubted  whether  non-access  could  be  presumed.  The  judee,  at 
the  trial,  thought  this  was  not  sufficient  to  rebut  the  general  pre- 
sumption of  access;  but  he  and  the  rest  of  the  court  were  alter- 
waras  of  a  different  opinion :  and  in  the  case  of  the  Bar^wyPeerage, 
a  Selwyn*s  Nisi  Prius,  681,  it  was  held,  that  though  the  husband 
and  wife  had  the  opportunity  of  access,  the  presumption  of  Ic^ti- 
macy  arising  from  that  fact  micht  be  rebutted  by  circumstances 
raising  a  contrary  presumption,  in  a  late  case,  where  the  husband 
was  proved  to  have  gone  beyond  seas  two  years  before  the  birth 

of 
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US  of  total  inability  of  piocveation  by  the  husbafid ' ;  ch.  XIV.  •.  i . 
but  ^till  very  .strong  evidence  is  required  of  these  ^roof^hy  Htir, 

facts;  if  the  husband  ever  had  access  to  his  wife,  

within  such  a. distance  of  time  before  the  birth  of  the  ^  HoSmden 
child  as  to  render  it  pombk  for  the  child  to  be  his  *,  a  Stra.  940. 
the  law  will  consider  it  to  be  so;  and  where  his  •Re»i».L»Jffe> 
hahit  of  body  was  only,  such  as  to  make  it  tn^^ro* 
btAle  tjiat.he  should  beget  a  child,  and  not  to  render 
such  an  event  wholly  impossible,  verdicts  have  gene- 
rally been  in  favour  of  legitimacy. 

Where  the  parties  are  divorced,  a  mensa  et  tharo, 
the  presumption  is,  that  they  did  live  apart,  and  the 
omu  of  proving  access  lies  on  the*  party  who  asserts 
the  legitimacy  of  children  bom  during  such  separa- 
tion 3 ;  but,  in  the  case  of  a  voluntary  separation  by  *  Salk.  133. 
agreement*  the  law  presumes  access,  unless  the  con- 
trary be  provecl*.  ;         <Ibid, 

As  to  posthumous  children.  Lord  Coke^  has  laid  it  *  Vide  Co.  Lit. 
down  that  forty  weeks  is  the  latest  time  which  the  ^^^  ^* 
law  allows  after  the  death  of  the  husband,  and  that 
all  bom  after  that  time  are  to  be  deemed  bastards. 
But  as  gestation  may  be  accelerated  or  retarded  by 
various  causes,  Mr.  Hargrove  has,  I  think,  satisfac- 
torily proved,  in  two  learned  and  laborious  notes  on 
that  passage  of  Lord  Coke^  that  though  the  presump- 
tion may  be  against  the  legitimacy  of  children  bom  at 
a  later  period,  yet  that  there  is  no  positive  rule  of 
law  which  determines  that  they  are  not  children  of 
the  deceased  husband  ;  that  in  every  case  it  must  be  , 

considered  as  a  question  oi  fact  to  be  determined  by 
evidence;   and  accordingly  we  find  that  where  a 
woman  had  been  delivered  after  the  usual  time,  phy- 
sicians were  examined  as  to  the  cause,  and  on  their  t  |j  (?'  ^^' 
evidence  the  issue  was  found  to  be  legitimate  ^.  541.' 

of  a  child  borne  hy  his  wife,  (who  remained  at  home),  and  to  have 
been  abroad  till  within  four  months  of  the  birth,  the  court  held  the 
conduaion  that  such  child  was  a  bastard  to  be  irresistible.  JRex 
▼.  Inhabtr.  rf Matdstone,  la  East,  550. 

I  ha^ 
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«  Pendrel 
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I  have  before '  had  occftsioti  to  ateniioiihow  ftrtke 
parents  are  admissible  witaesses,  or  where  theit  de- 
clarations may  be  given  in  evidence  on  qfaestions  of 
this  natore.  I  shall  only  add,  that  the  party  who 
disputes  the  legitimacy  may  give  geoeral  evidence 
that  fhe  mother  was  a  woman  of  ill-fame,  b«t  he 
caxmot,  while  she  is  living,  prove  her  declaratioss, 
mdess  for  the  purpose  of  oontradicting  her  afttf  sbe 
has  been  examined  as  a  veitness  ^« 


Sect.  Q. 
Proofhf 


1  Roedem. 
Oilman 
V.  Heyhoe, 
a  Black.  1 1 14. 

'  Gilb.  £q. 
Hep.  16^  Bic. 

Whta  wUkin 
the  Statute. 

•  Whitcharch 
v.AVbitcburchy 
a  P.  W.  336. 
1  Stra.  621. 


SECTION  11. 

Of  the  Proqfof  Title  by  the  Devisee. 

If  the  action  be  brought  by  a.  devisee,  he  has  ody 
to  prove  the  seisin  of  his  testator,  and  the  due  execu- 
tion of  the  will;  but,  as  a  particular  form  of  execu- 
tion is  pointed  out  by  the  statute  of  frauds,  and  many 
decisions  have  taken  place  upon  that  statute  which 
cannot  be  "very  well  reconciled  with  each  other,  it 
may  be  necessary  to  state  them  at  some  length. 

By  that  statute,  viz.  •ig  Car.  n,  c.  3,  s.  fi,  it  is  en- 
acted, that,  ^  all  devises  and  bequests  of  any  laads 
or  tenements,  devisable  either  by  force  of  the  statate 
of  wiHs,  or  by  that  statute,  or  by  force  of  the  cus- 
tom of  Kent,  or  the  custom  of  any  borough,  or  any 
other  particular  custom,  shaH  be  in  writing,  and 
signed  by  tbe  party  devising  the  same,  or  by  some 
other  person  in  his  pr^sem^,  or  by  his  express  direc- 
tion ;  and  shsill  he  attested  and  subscribed  in  presence 
of  the  devisor,  by  three  ^f  four  credible  witnessed, 
c^-else  shall  be  uttetly  void -and  of  none  ^ffeet" 

1.  In  the  first  plaoe  it  is  to  be  observed,  that  de- 
vises q{ copyhold*,  or  of  mere.cbattel  intereftis',  (w- 
less  where  a  term  is  assigned  to  attend  the  itdierit- 

ance,)  are  not  within  this  stutute ;  but  any  estst^' 

.for 
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for  yecirb^  or  dthertris^  eaiv«fd  o<it  X)f  a  freehold,  «re  Ch.  XT V. ».  a. 
stfijeet  to  the  pfrovisions  of  it.  '***^!S?^^ 

0.  In  ca»^  within  the  etatnt^,  the  firet  BoletBfiHy  ^ 

required  by  it  iB  tigningj  md  fi^eral  cases  have  come      r  061  1 
before  the  court  on  tfie  question  as  to  what  shall  be 
deemed  to  be  such. 

it  has  been  determined^  that  if  the  testator  write 
his  wHl  himseU;  beginning  <<  I,  A.  Br  this  is  Snffi- 
dent,  though  he  does  not  sign  his  name  at  the  b<A- 
toia '.  But  where  it  appears  that  he  intended  to  aign  <  Lemape 
his  Min^  at  the  bottom  ttf  each  sheet  df  a  wiB,  con-  ^^  Stanley, 

3   LOV.    la, 

sistittg  of  more  than  oile>  and  through  weakness  or  3  Mod.  aig, 

incapacity  was  pt^ented  from  signing  his  name  to  S.  C. 

some  of  the  aheetsi  th6  signature  to  tiie  othets  will 

not,  it  has  been  said,  give  effect  to  an  instrument 

which  it  appears  he  did  not  consider  as  ftdly  com** 

pleted.    This  was,  at  least,  thie  opinion  of  the  judges 

of  the  Court  of  King's  Bendi  in  one  case,  but  the 

cause  being  decided  against  Ae  will  on  other  grounds,  *^^^  p?' 

no  judgment  was  given  on  this  point*.  Dougl.  041. 

The  effect  of  mating  alone  does  not  seem  to  be  yet  >  Lemayne 
decided.  It  was  ifa  one  case  ^'eaid  that  this  Was  sign-  ».  Stanley, 
mg,  within  the  meaning  of  the  act  of  pt^liament,  and  "  Jr*"^^ 
Lord  Raymond  is  reported  so  to  have  ruled  ^.    fiut,  9.  Wamford, 
in  a  subisequent  case  ^,  Lord  HarSwicke,  though  he  ^  St™.  764. 
inclined  to  ftink  this  would  be  aufflcient,  said  it  was  *  ^*® 
a  point  proper  to  be  determined  at  law;  and,  in  a  a  Atk.  176. 
still  later  case^,  the  'Court  of  Common  Pleas  de-  « Vide  Smith 
clared  an  opinion  tb  the  'fcorittery,  but  W  formal  j'^^'^m*!-. 
judgment  was  gi veti  on  iiiB  point.  '  Vide  aiso  Eilii 

The  *iD  is  directed  to  "be  attested  by  at  least  flirtee  ••  Smith,   ^^ 
witnesses;  but  considerable  doubt   seems  to  have  p^i^L^  / 
been  entertained  how  flur  k  is  necessary  foi*  the'tes-  wui. 
tator  to  publish  the  Will  to  them  at  the  tikn^  of  the      [  36^  3 
exe<Sixtion;  Lord  Shrdtbicke,  rn  Ro»  v.  Ewer^,  cbn-  73^^.156. 
8tdere9?t  tb  be  liecessaiy,  and  mentioned  the  case  of 
thie  Vrft  of  Mt.  WiricOiain  of  Ctearwett,  where  his 

lordship 
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Part  II.       lordship  said  there  vms  no  doubt  of  the  testator  hav- 
FMicaium     incr  executed  the  will  in  the  presence  of  three  wit- 

of  Will 

^  nessesy  or,  of  their  having  attested  it  in  his  presence ; 

which,  he  observed,  showed  that  publication  was,  in 
the  eye  of  the  law,  an  essential  part  of  the  execution 
of  a  will,  and  not  a  mere  matter  of  form.    But  in  sab- 
sequent  cases  where  the  point  has  arisen,  this  seems 
to  have  been  considered  as  proved  by  the  very  fact 
of  attestation  by  the  witnesses ;  for,  in  the  first  place, 
it  has  been  holden  that  a  delivery  as  a  deed  is  a  suffi- 
■  8  Vin.  Abr.    cient  publication ' ;  and  even  where'  the  testator  re- 
"5,  pi.  13-       presented  it  to  the  witnesses  to  be  a  deed,  and  the 
V.  J^bon-       attestation  was  *^  sealed  and  delivered  %"  the  will  was 
4  Bum's  Bed.  holden  to  be  duly  published :  and  in  another  case  ', 
'     ''        tried  before  Mr.  Justice  Dems(m,  at  Lincoln,  where 

V  WalUs  ^^^  testator  told  the  witnesses  **  to  take  notice,*^  and 
Ibid.  114.         then  signed  the  paper  and  showed  them  where  to 

write  their  names  as  witnesses,  without  saying  what 
the  instrument  was;  this  was  also  holden  by  the 
judge  to  be  a  sufficient  execution ;  and  a  similar  de- 
cision was  made  by  Lord  Chief  Justice  Trevor,  in  the 
[  363  ]     case  of  Peate  v.  Ougfy,  which  I  shall  presently  have 

occasion  to  cite  more  at  large  for  another  purpose. 
AtteMum  6y      But  the  doubt  in  most  of  the  cases  which  have 
wunases,     ^j^^^j^  q^  this  clause  of  the  act  of  parliament,  has 
_-    .  been,  what  shall  be  a  sufficient  attestation  by  the 

©.Harrison,  Witnesses. 

8  Vcs,  jun.  First,  it  has  been  determined,  that  though  the  wit- 

A^y  V.  Grix  i^^Bes  must  all  sign  their  names,  or,  in  case  they  are 

Id.  504.  illiterate,  make  their  maiks^,  as  witnesses  in  the 

'  Smith  presence  of  the  testator,  yet  that  they  need  not  do  so 

dted  a  Ves.  *^  *^®  presence  of  each  other ' ;  and,  therefore,  where 

455-  the  testator,  having  executed  his  will  in  the  presence 

V  Atkiuon  ^^  ^^^  persons,  who  subscribed  their  names  as  wit* 
a  Vec.  454.  nesses  in  his  presence,  at  a  distant  time  afterwards 
^he?a  >Uk^^'  called  in  a  third  person,  and,  showing  him  his  name^ 

'  177.  told  him  it  was  his  hand-writing,  and  desired  him  to 

witness 
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witness  it,  which  he  did  also  in  the  presence  of  the  Cb.  XIV.  f.  2. 
testator*  it  was  holden  that  this  was  a  ecood  execur   J^fltion  by 
tton  in  the  pr^senqe  of  three,  and  was  properly  at- 
tested  by  themu 

It  follows  from  this  decision  that  all  the  witnesses 
need  not.see  the  testator  write  his  name ;  and  accord- 
ingly it  was.  determined  by  Sir  Joseph  JehfU,  that 
where  thre^e  witnesses  subscribed  their  names  as 
witniesses  in  the  presence  of  a  testatrix,  but  <me  of 
them  said  that  he  did  not  see  her  sign  her  name,  but 
that  she  owned  at  the  time  that  the  signature  %ms  her 
AijiJ-tt?n<ti^,thatthis attestation  was  sufficient".  But  ^^^f^^'p 
where  the  testator  signed  in  the  presence  of  two  wit-  wiu.  ^3. 
nesses,  i^id  afterwards,  in  the  presence  of  the  third,      [  364  ] 
said,  this  is  my  will,  but  did  not  put  his  seal,  or  ac^ 
knowledge  the  handrwriting,  Lord  Hardwicke  inclined 
to  think  this  was  not  a  perfect  execution,  but  gave  1  Oirlev. 
no  judgment,  as  the  cause  stood  over  on  another  part  ^JT^  ^  ^^' 
of  the  cases 

In  the  case  of  Peate  v.  Ougly,  before  alluded  to,  Peau 
the  testator  had  written  the  will  himself,  and  signed  ^iP^^\^ 
his  name,  and  put  a  seal  at  bottom,  and  had  added 
also,  in  his  own  writing,  ''  signed,  sealed,  and  pub- 
lished, as  my  last  will  and  testament,  in  the  presence 
of — --/'  two  of  the  witnesses  were  dead,  and  the 
third  swore  that,  about  twenty-eight  years  before, 
being  then  servant  to  the  testator,  he  and  the  other 
witnesses  were  called  up  in  the.  night,  and  ordered  to 
the  testator's  chamber,  who  produced  a  paper  folded 
up,  and  desired  him  and  the  others  to  set  their  hands 
to  it  as  witnesses,  which  they  did  in  his  presence ; 
but  the  vntness  did  not  see  any  of  the  writing,  nor 
did  the  testator  say  it  was  his  will,  or  what  it  was ; 
but  he  believed  this  to  be  the  paper,  because  he 
nev«r  witnessed  any  other  paper  for  the  testator; 
and  added  Aat,  though  the  testator  did  not  set  his 

c  c  name 


I 
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*  ■  • 

Part  il.       name  or  seal  to  the  will  in  their  presence^  y^t  he  had 

Attestation  hy  often  seen  him  write;  and  believed  the  whole- will  and 

'^'^'^^^'     ccydicilto  be  of  his  hand-writing;  Lord  Chief  Justice 

Trevor  thought  the  evidence  sufficient  for  the  jury  to 

find  the  Will  well  executed,  and  they  found  acoord- 

^P.'Will.asa.  ingly.    It  must  be  noticed  in  this  place,  that  it  is 

said  by  the  reporter  of  Stonehauee  v«  Evelyn  that, 
on  his  mentioning  that  case  to  Mr.  Justice  Fonnate 
Aland,  he  said,  that  it  was  sufficient  if  one  of  ihe 
three  witnesses  sWore  that  the  testator  acknowledged 
the  signing  to  be  his  own  hand ;  **  from  whence/' 

Poweirs  Law    Mr.  Powell  observes,  "  it  seems  a  necessary  ii^H*^ 
^'  '   ence,  that  such  an  acknowledgment  at  least  is  neces- 

sary to  support  tile  attestation  ;^'  but  perhaps  it  may 
be  questionable  whether  this  observation  is  .appli- 
cable to  an  cases.  VHiere  a  win  is  written  by  a  third 
person,  and  signed  by  the  testator  at  the  bottom,'  it 
may  be  said  that  without  such  acknowledgment  there 
is  no  other  evidence  of  the  will  having  been  signed 
by  him,  than  that  arising  from  similitude  of  hands, 
and  therefore  it  does  tiot  appear  but  that  the  signa- 
ture might  be  made  afterwards  by  the  testator  when 

VideLemayne  alone,  but  wtere  a  win  is  written  whoUy  by  thetes- 

ante  ajbl!       tator,  sJs  Was  the  case  in  Peate  v.  Ougky,  and  the 

tsestator's  name  is  in  the  body  of  tiie  will,  or  as  in 
that  Case  in  such  a  place  as  evidently  sfarows  that  it 
Amst  have  been  written  at  the  time  of  attestation,  it 
should  se^m  that  no  such  acknowledgment  is  essen- 
tial to  its  validity,  because  the  bare  inspection  proves 
that  the  whole  must  have  been  written  before  it  was 
attested'  by  any  of  the  witnesses. 

Thou^  the  witnesses  need  hot,  accorffitig  to  the 

foregoing  cases,  all  attest  at  the  safne  ftifif,  or  m  ttc 

presence  of  each  dther,  yet  it  has  been  fablden^  diat 

iinless  they  ^U  attest  the  sarHe  in^frtniteftf^*  and  that 

[  366  ]      whereby  the  lands  are  intended  to  pass,  the  ^ecjiifiiates 

of 
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oF  die  a«t  are  not  complied  with,  althottgh  the  tes-  Ch.  XIV.  s.  a. 
tator  hj  ft  subsequent  paper  evidently  meant  to  con-  Att^atkm  by 
firm  the  first,  - 

And  therefore,  where  a  testator  devised  his  lands 
by  a  mil  made  in  the  presehce  of  And  attested  by 
two  wtthesses  only,  and  about  a  year  afterwards 
made  a  -  codicil  whereby  be  revoked  a  legacy  given 
by  his  will,  and  declared  that  the  will  shouldbe  rati- 
fied and  confirmed  in  all  things,  except  as  altered  by  - 
that  writing,  and  that  this  oodicil  should  be  taken  as 
part  of  his  will;  and    executed  his  codicil  in  the 
presence  of  one  of  the  former  witnesses  and  another 
person,  neither  the  other  witnesses  nor  the  first  will 
being  present,  it  was  holden  diat  this  attestation  was 
not  sufficient ' ;  and  in  another  oase  ^,  where  a  maxi  « Lea  v,  Libb, 
having  made  his  will,  wtitten  with  his  Own  hand,  and  ^^^^  35- 
ngned  and  sealed,  but  not  witnessed,  tlfterwards  q^^^^ 
tnade'aieodicil  attested  by  four  witnesses,  which  tras  v.  Barnes, 
cidled  a»  codicil  to  be  annexed  to  his  last  will,  but  ^^^  ^'  ^^' 
the  will  was  not  produced  at  the  time  of  executing 
the  codicil ;  it  was  ako  holden  that  this  will  was 
^oid  fbt  want  of  a  due  atteatation.  * 

in  Kbe  last  cctae.the  court  seems  to  have  laid  some 
stress  on  the  circumstance  of  the  first  wiH  not  being 
produced  ai  the*  tiMe  the  codicil  was  executed :  but 
ill  one  which  afterwards  cam)e  before  the  court',  the  '  Penphrese 
ttiere  production  of  the  win  was  holden  not  to  be  5;J;^"I,ited* 
auffiicieift  to  give  it  validity.    The  testator  hax4ng,  b^  Com/ns,  384. 
a?  vrifl-  not '^t^tnessed,  devised  lands,  afterwards  madi     [  367  ]' 
a^  dddidi,  aii<t  taking  the  co£cil'itt  on^  hand  and  the 
wfli"  itt  ^  other,  said,  ^<  This  is  my  will  whereby  I 
hftve  settled  my  Estate,  and  I  publish  -this  Oodictl  as 
|Hat  thei-eol^,^^  und  then  signed  the  codicil  (which  lay 
vqifOtt  the  tal>le  with  the  wiff)  in  the  presence  of  seven 
vrithesses,  'who  subscribed  it  in  his  presence.    The 
tefltailor  theh  put'  (he  wffl  and  codioil  togetibchf  iiitd  a 
sheet  bf  p^per,  and  seU^'tlkem  up  in  die  presence  of 

c  c  2  the 
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.'.Part  II.  l%e  iritnenes  tnust  write  thw  «tte8tatfi9BB  in  the 

SnUkripiim  tJi  pr^sdice  of  the  testator;  bat  what  Bhall  he  deemed- 
^%^^MUfr!  to  I*  *"*  presence  has  often,  been  niade  a  qneatioa 

_^  in  a  court  of  justice. 

[  370  ]         '^  ^^  testator  were  in  such  a  sifuatioQ  that  he 

might  have  seen  the  witnesses  attest  the  i]!iBtr4menty 

though  there  is  no  positive  proof  that  he  did  see 

them  do  sd,  as  if,  after  seeing  the  testator  sign  the 

willy  they  withdraw  to  another  toom,  and  there  sign 

their  attestation  on  a  table  of>posite  \»  the  door 

<Sbeenv.         of  tile  room  where  the  testator  lies  %  or  (the. testator 

c  ^Sf^AM^'       calls  at  his  attorney's  and  ezeontes  his  wsU  sittings  in 

Dav/v.Smith,  his  carnage^  and  the  witnesses^,  amr  seeing  tbe  eze-» 

Salk.  393.         ca^n,  retara  to  the  office  to  write  their  atfeestatiott^ 

the  carriage  being  in  such  a  siloationihat  the  tea- 

*  Canon  tator  might  see  what  passed  in  the  office^;  or  the 
V.  Dade,  •         ctiTtains  are  drawn  ro\md  tlie  testator's  bed,  and  the 

1  Brown.  Cb.  ,      ^  n      i-j 

R.  99.  Witnesses  iUtestnx  the  same  room',  these  areailifaiid 

[  371  ]      attestatibns,' because  4lie  testator  had  4he  power  of 

^Davjv^mitb,  seeing  the  altestt^tion,  if.  he  chose  to  exercise  it 

ub.  sup.  ^1  if  .the  testator  were  in  snch  a  position :  that  he 

coold  not  see  the  'witaesses  subscribe,  as  whto  the 
witnesses   subscribed  in  another. rooODD;* out- >6f  his 

*  Ecoleston  Sight  V  though  he  expressly  desired  them;  to.  retire^ 
^  ^^^y^^^  on*  account  of  thi  hs^t  and  .noise  of  the  room  dia- 
yg/^'  *  tubbing  faim^  such  exbontion  will  not  be  good;  the 
Broderick  design  of  the  statute  beiilg  'to  pibvent  a  wron^  P^^pv 
1  P.  Wfll? a^.  ^'^™  being  obtruded  on'  ike  testator,  in  the  place  of 

*  Machel  .  . »     .  r 

V.  Temple,  2  sgreed  ndsAit  b^  turne4  into  a  special  verdict|  Lord  Mtm^eld  sak^ 
Show.  288.        ^^  ^^  ^®  execatioa  of  tha  will  oould  not  be  come  at  in  the 

niethod  wheraiii  the  natter  ^wss  then  fSt,  lor,  oonavisied  as  a 
tpeciai  yerdkt,.  it  was  defectively  found  aa  to  the  peuit  of  the  le«l 
ekecution  of  the  will ;  that  every  presumption  ought  to  be  mrae 
by  a  jury  Kn  iiivonr  of  Mioh  a  wiu,  •when  diere  was  no  dimbc  of  dio 
testators  intends,  and  that  they  all  thou|^t  die  drcumstanoe 
sufficient  to  pretume  that  the  first  sheet  was  m  die  room,  and  that 
the  jury  ought  to  have  been  so  directed ;  but  upon  a  special  ver- 
dict noCbiDg  could  he  presamed,  therefore  it, moat,  bti.tited  ovw 
again ;  and,  if  the  jury  should  ^be  0[  opinipn  that  it  was  then  is  the 
room,  they  ought  to  n{id  for  the  wik  genecally. 

the 
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• 

Ihe.Urqe  0119;.  and  &r  this  reason  it  is^  tbateven  if  Ch. Xiy.s.  2. 
the  te^tpr  ba&  signed  his  wiU«  and  be  personally  Qf^,^  ^^ 
preseukt,  yet,.  i£  his  mental  feculties  are  gone  before     vi^iXses, 

the  witnesses  actually,  sign  th^ir  attestation^  the  re^ 

qiii8ite&  of  the  statute  are  not  complied  with  '*  '  ^^t  dem. 

.    The  last  thii^  to  be  considered  in  the  afttestation  j^I^^'^au^' 
of  a  will,  isi  who  may  be  witnesses  to  it.    The  act  ^ 
requixes*  that  they  shall  be  credible,  but. what  per^ns 
the  law  considers  to  be  such,  has  been  matter  of 
much  controversy.    I  had  occasion,  iu  the  fonn^r  Ante,  154- 
part  of  this  work,  when  speaking  of  interested  wit- 
nesses, to  remark  the  difference  of  opinion  which 
prevailed  -between  Loi4  Cfa^f  Justice  Lee  and  Lord 
Man^kten  thiB  point,  and  to  mention  the  act  qf 
padli^®!^^  which  had  been  made  i^  conseciuence  of 
the  decision  of  Ike  case  of  JbuUgf  v»  Dowrif^.    That 
statute  has  provided  for  »Qn\&  cases ;  but,  in  such  as 
are  QOt  within  its  ex|>ress;  provisions,  j^  s^ems  still 
doubtful  whether  witnesses,  interested  at  the  time 
of  the  att^tation,  can  be  poade  good^  by  a  s^bse-     [  372  ] 
q)i^  jnelease  * ;  and  it  is  deogfy  fflsttled,  that  if  either  '  See  Hudson 
^f  the  :«^tne6s^s  be  infamous  at  thf  tiniQ  of  siabscdp^  a  ^^"^U:c] 
t»on,  the  will  is.not  piopefly  ezectited '.  Law, 97;  and 

.    To  cfmclude,  it  ^>pears  £ron|  the  foice^oing  cases,  ^^^!^  ^^ 
that,  to  prove  a  will  properly  executed,  wiUiin  the  i^  icc.  ' 
statute  of  frauds,  it  must  appear  to  have  been  exe-  *  Pendock 
cuted  by  the  testator,  or  some  person  for  him ;  and  ^-  ^"^ 
to  have  been  attested  by  three  credible  witnesses,  Maddnder, 
either  at  the  same  or  different  times;  that  the  wit-  ^^^'  ^^' 
nesses  subsi^ribed  their  names  in  the  presence  of  the 
teatatpr,  and  that  they  all  saw  the  ^ame  instrument 
e»esf^tfid. 

.  To  prove  these  facts  the  original  vtrill  should  be  Fomud  Pmf 
produf^d,  and  pi^,  at  least,^  pf  tl^e  sab^pribi^g  wiU      ^  ^^' 
nesseS|jif  livings  be  jc^ed^i    If  he  can  prove  the  due  Longford  v. 
ef  ec«|tioi|  by  Uie  tefttatpri  \^  the  presence  of  hipiself  ^^'  ^^' 
fVdd  tl^e.Qther  wit^f ^s^.a^d  their  subscription  in  the 

*  c  c  4  presence 
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Part  11. 

Formal  Proof 
rfWilL 


»VideBulJf.F. 
364;  Lowe 
V  Jolliffe, 
I  Black.  365. 
Goodtitle 
dem.  Alexan- 
der V,  Clayton, 

4BaiT.aaa4. 
[  373  ] 
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preBence  of  the  testator,  there  will  hot,  mdeas  in 
cases  where  the  will  is  disputed,  be  any  OceetioQ  to 
call  the  others.  But  when  the  will  is  disputed,  the 
devisee  should  call  all  the  subscribing  witnesses,  and 
if  they  deny  the  due  execution,  or  the  samty  of  the 
testator,  be  will  then  be  at  liberty  to  cail'odi^  wit- 
nesses  '• 


*  Hands  v. 
JameSy 
Comyns,  531, 
Croft  V. 
Paulet, 
aStra.1109. 


'  When  it  becomes  necessary  to  prove  die 
after  the  death  of  all  the  subscribing  witnesses, 
their  handwritings  should  be  proved ;  and,  in  such 
case,  unless  there  be  some  strong  circumstaiiees 
to  show  the  contrary,  the  presumption  is,  that  it 
was  duly  executed;  and  even  where  the  fonn  of 
attestation  has  not  been  strictly  pursued,  the  pre- 
sumption will,  nevertheless,  prevail.  Thus,  in  two 
cases  *,  wherci  after  the  death  of  all  the  witnesses,  Hie 
attestation  appeared  to  be  **  signed,  sealed,  pub- 
lished,  and  declared,  by  the  testatrix,  as  her  last  will 

and  testament,  in  the  presence  of  us »^  and 

it  was  objected,  that  it  did  not  appear  that  the  wit- 
nesses subscribed  in  the  presence  of  the  testatrix ; 
diis  fact  was  left  to  the  jury,  and  they  found,  under 
the  direction  of  the  court,  \hat  the  witnesses  did 
so  subscribe,  and  that  the  will  was  prc^eily  exe- 
cuted. 


SECTION  III. 

OfEMenee  by  the  Heir  to  defeat  theWiU. 

Sect.  3.  To  defeat  the  will  the  heir-at-law  may  prove  that 

Bekknee  to     it  is  a  forecery :  that  the  testator  was  insane,  or  under 

defeat  the  WW.   -   n  »    •'  »  xu  ^  -i-  -.. 

^  influence  or  coercion ;  or,  that  if  it  were  once  a 

r  Q^^  ]      legal  or  valid  instrument,  its  operation  has  been 
destroyed  by  a  subsequent  act  of  the  testaton 

As  to  the  objection  on  account  of  forgery,  the  fact 
will,  in  a  great  measure,  depend  on  the  veracity  of 

the 
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iihe  rabficrtbing  witnesses,  and  on  the  hand-writing  Ch.  XIV.  •.  3. 
of  the  testator.   Any  ciicomstances,  therefore,  which      /msifty.- 
go  to  impeach  the  credit  of  the  witnesses,  or  to  i^w   " 
thnt  the  signature,  purporting  to  be  the  name  of  the 
testator,  is  not  of  his  hand^^writtng,  wiO  be  proper  to 
be  adduced  in  evidence.    We  have  before  had  oodb^  Ante,  101. 
sicn  to  consider  howftiur  comparison  of  this'  signature^ 
with  other  writings  of  the  testator,  is  admissible. 

Insanity  may  be  of  three  kinds,  idiotcy,  fatufty^ 
aftd  AkadnteS' or  lunacy. 

A  perfect  idiot,  or  natural  bom  fool,  viz.  one  who  Fitah.  N.  fi. 
could  never  tell  his  parents,  or  his  age,  or  who  is  not  ^^ 
able  to  count  a  small  sum  of  money,  or  transact  the 
like  common  malAers,  is  totally  incapable  of  making 
awHI;  and  so  notorious  must  Ibis  defect  be,  that  it  is 
handly  possible  to  suppose  the  case  of  an  attempt  to 
set  up  a  w91  as  made  by  a  person  of  this  description. 
Persons,  indeed,  of  but  litde  better  underalanding, 
may  be,  and  often  are,  imposed  on,  or  intimidated  by 
those  around  them;  but  such  cases  may  more  pro* 
perly  be  considered  as  fidling  under  the  head  of 
undue  in^uenee  or  coereian  than  under  that  of  inca* 
padty  in  the  testator. 

The  second  species  of  insanity^  neairly  allied  ui  its 
nature  to  that  of  idiotcy,  generally- Mb  on  portions 
fer  advanced  in  life,  when  the.  loss  of  memory  and 
understanding  often  renders  those  who,  perhaps,  in 
the   earlier  periods   of  iheir   existence  were   the 
brightest  ornaments  of  sooiety,  melancholy  instances 
of  the  infirmity  of  human  nature.    Persons  of  this     [  375  ] 
description  are  incapable  of  jnaking  a  will,  **  for  it  is 
not  sufficient  (as  Lord  Coke  observes)  that  the  tes-  Marquis  of 
tator  be  of  memory  to  answer  familiar  and  usual  ^^  eCo. 93. 
questions,  but  he  ought  to  have  a  di^podng  nmnory, 
so  that  he  is  able  to  make  a  disposition  of  lands 
with  understanding  and  reason,  and  that  is  such 

a  memory 
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Far^II.      a  oaeixunry  which   ifie  law  calls  sane  and  pcrfiect 

■  .  Cases  of  this  sort  generaUy.depand  on  a  nuoLed 

kind  of  evidenpe^  for.  it  seldom  happens  that  such 
pfr^ns  make  wills  firqmthe  suggestions  of  their  own 
i^ilids;  they  are  generally  imposed  on  by  those 
fiiaongst  whom  they  have  the  nasforlpne  to  be 
placed ;  and»  thereforei.  the  coudnct  of  those  around 
then^  as  well  as  the  imbecility  of  their  own  minds, 
is  generally  the  subject  of  inqniiy  in  a  court  of 
justice. 

But  the  cases  which  require  the, greatest  attenti<m, 
which  frequently  baffle  tl^e  uiwlerstaiiding  ^  the 
QKM3t«  acute^  luHd  for  the  proof,  or  dfscisMm  of  which 
no  certain  rules  can  be  laid  d^w^i  %f?  those  of  wills 
made  by  persons^  who^  tbou^ph  m  sou|i|i>  health,  apd 
full  vigour  of  b^y^  hare  thd  miefortyue  to^  labour 
under  tibat  mwtel  deifangetnent  wihicli  pi^vents  tbi^ 
froita.  .fioKmiiM;  Just  and  -afioutate  mti^n^  coneenunir 
the  condnct:  of  human  liffiurs^.  Vldike  the  uKo^y^who 
ieeitas  depayed  €»f.  all  maionin^.  ^muMef^  the  mad" 
ffUH  ^appeara  to^teason^  and^uiilese  when^jlbe  predo^ 
minant  idea  which  always  pooppwigft  thepd  imhiq^i^ 
peraansi  inter^reneSy  .jha  Aeqasntly.afpefMrs  to  reason 
ri|^t;  inaosmMih  that  .many^  isi^tapces  n^ust  bare 
obounred.  toi  the^exp^nioe  of  fdl  w]io  have  been  is 

[  376  ]  tfaQ,baUt;qf, attending.  QQurto  of  ju^ticoi  where  per- 
aens  whir  ha)ra.been  ]^ved  to  AfOAWitmtiou  to  be 
ultady  deptivMfaf  JoeasDii^haTe  piiss^d,  to  common 
aiid  tsasual  .obserrera,  as. .  peoplef .  of  :extfaon}ii|afy 
talents  aiid  nbilities.  ' 

'  The- proof  in  these  cases  knotyoaometimes  be  of  the 
.  tome  mixed  natoie  as.in.  the  preoediiBg^  bilt  mon 
fi^nently  it  le  ioonfined  to  tk^  i^te  of  the  teetator 
only ;  for  peisons  of  thia  description  are  mdre  .i^us* 
tbmed  to  act  finm  th^  own  whim  <  and  «aimoe  than 

from 
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tt^m  tbe  flaggestiooB  of  otlien.  The  following  ol>.  ch.  XIV.  •.  3. 
6€»vation9  of  Lpi^ :  Thurloip,  in  the.  Aitop^  General .  Inmmi^. 
▼.  FwmAer^  will  be.fonnd  i^plicable  to  most  ca«es  of  — — — 
thi^ .deficription  ^  «  There  can  bc^  (a^ys.  his  lordabip)  l^^^.' 
no  diftp^ty  in  aajring*  ^^^  ^^  ^  mind  be  poasesaed 
of  itself^  and  ttiatat  the  period.of  tii^Buch  mind 
aelBd^  that  it  ought  to  act  efficiently.  But  thia  rule 
goes  iMery,  *  little  way  towarda  >  tl^^t, ,  poin^  ,wbich  is 
necessaiy  to  the  present  subJActi'  for  though  it  be. 
tnioi^.tbat  a  niind  in.such  poase^oppf^lf  onght 
^hea  aotipg'  to;  act  efficientlyi  yet  it  ia  .extremely 
di^nlt  to  Jay  ^own,  ^ynth  tolei^le  precision,  the 
rules  by^wiuchfsochst^tB^of  mind^Qaq  be.tried, 
.  **  13iaoanr8e<^i|iiqcedaBe  for  the  purpose,  of  tiyii^ 
tbei  nM»  of  ai^  iparty's-  mind^  ^allows-  of  riiles.  If  de- 
rft&gemmt  be  ^  fdleg^)  ^t  i$  elearly .  inciwbeat  4xa 
iM  party  attsgpig  it  JUt  pifoY)i> Aiwh  dm^P^sment  If  [  377  ] 
sodi  derangBMsnt^  ^  prov^i.  ^  rhe  ^idmitlieri  'to  bavQ 
^dafled  at  any  pafflkidilr  perkHi,  but/  ft.ltK^id  Inteml. 
be  aUejged  loi  h«ve  ipieyailed  at:  th< npeHod  partiou* 
laily  reftrred  .tOy  theMbe  cbbrtheai  of  proof  attachei 
on  the  party  allfiging  aucblnoid  in^ctYva);-  inho  mmt^ 
show,  sanity  md  oomj^taie^  ia(,  tliavperiod  when 
the  .act . was  doOO}  and  ^,wfaick'.t|ie,l^d- inturval 
refens ;  .and-  it  oertainly  ia.  of  #f|iiM  linpoftance  that 
the  '«ndenci$  in  supped  of .  tha  al}&gatian  of  >  lucid 
inftelral^  after  derangement- at  ..any  period  has  been 
eatabliehed^  shoi^d  be  aa  stropg.  iMid  aB:denumstra- 
Hwe  of  au^h  ftaot,  as  where  th^  object  of  ithe  proof  is 
to  establish  .deusngement  .  The .  e?ideni^  an  such 
caae^  apjAying  to  stated  intwvals>  ought  to  go  to 
the  ^att  and  Mit  of  the  peraoi^^nd  not  jto  the  fMxi* 
dental  interview  ^  ailyandi?idiial/}  or.toithe  degree 
of  aelfrpotae^sion  in;  aay  partie9liur  act;  for  jfrom  an 
ai^t  with  reference  V> :  oertaia  ciwiintstano^s^ . ,  and 
which  doea.not  of  itself  mi^k.thA.reatriction  of  that 
mind,iAiah  is  ddfmed-neRcesajiffjriiB  general  to  the' 

disposition 
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Fait  II.       dispotition  and  management  of  aflairs,  it  were  eer« 

Iummdy.      tainly  extremely  dangerous  to  draw  a  conclnsioii 

80  genera],  as  that  the  party,  who  had  confessedly 

before  laboured  under  a  mental  derangement,  was 

capable  of  domg  acts  binding  on  himself  and  others.'' 

'  This  doctrine  of  Lord  Thurbjw,  lH>wever,  does  not 

seem  to  have  met  with  the  fiill  assent  of  others  who 

■  VideExpaito  have  had  occasion  to  consider  the  subject '•    In  the 

^f^J^i  *^®  ^^  "^'^  ^-  ^'^^  *'  ^  *®  Ecclesiastical  Court, 
9  White  V. '  *^'^  ^^^  Nichol  observed,  that  though  it  was  scarcdy 
Driver,  1  Phil,  possible  to  be  too  strongly  impressed  with  the  great 

degree  of  caution  necessary  to  be  observed  in  ex- 
amining the  proof  of  a  lucid  interval,  yet  the  law 
recognised  acts  done  during  such  an  interval  as 
valid,  and  that  *'  the  law  must  not  be  defeated  by 
any  overstrained  demands  of  the  proof  of  the  fact.^ 
*  Ckrtwri^t     In  a  former  case',  which  had  come  before  Sir  W. 
dt^  P^^    H^mf,  who  was  a  very  able  judge,  in  Ae  Prerogative 
go.  Court,  he  observed,  that  "the  strongest  and  best 

proof  that  could  arise  as  to  a  lucid  interval,  was 
diat  which  arose  from  the  aict  itself;  that  he  con- 
sidered as  the  thing  first  to  be  examined ;  and  if  it 
could  be  proved  and  established,  that  it  was  a  ra* 
tional  act  rationally  done,  the  whole  case  was 
proved.**  Sir  WUlUtm  then  cited  a  passage  from 
Swinhwme,  wherein  it  is  said,  that  '^  if  a  lunatic 
person,  or  one  that  is  beside  himself  at  times,  but 
not  continually,  makes  his  testament,  and  it  is  not 
known  whether  the  same  were  made  while  he  was  of 
sound  mind  and  memory  or  not,  then,  in  case  the 
testament  be  so  concei?^  as  thereby  no  argumoent 
.  of  frenzy  or  folly  can  be  gathered,  it  is  to  be  pre- 
sumed that  the  same  was  made  during  the  time  of 
his  calm  and  clear  intermissions ;  yea,  (he  adAi), 
although  it  cannot  be  proved,  that  the  testator  used 
to  have  any  clear  and  quiet  intermission  at  aD,  yet, 
nevertheless,  I  suppose  that  if  the  testament   be 

wisdy 
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Wisely  and  orderly  framed,  the  same  ought  to  be  Ch.  Xiv.t.  3. 
accepted  for  a  lawfiil  testament."    Having  made      InsimUy. 

this  quotation,  Sir  William  then,  in  some  measure,  

limits  the  generality  of  his  former  position,  by  say- 
ing, ''  Undoubtedly,  there  must  be  a  complete  and. 
absolute  propf  that  the  party  who  had  so  framed  it 
did  it  without  any  assistance;"  but  adds,  '*  If  the 
fact  be  so,  that  he  has  done  without  assistance  as 
rational  an  act  as  can  be,  what  then  is  more  to  be 
proved  I  do  not  know,  unless  it  can  be  shown  by 
any  authority  or  law  what  the  length  of  the  lucid 
interval  is  to  be,  whether  an  hour,  a  day,  or  a  month. 
I  know  of  no  such  law  as  that ;  all  that  is  wanting 
is,  that  it  should  be  of  sufficient  length  to  do  the 
rational  act  intended.  I  look  upon  it,  if  you  are  able 
to  establish  the  fact  that  the  act  done  is  perfectly 
prefer,  and  that  the  party  who  is  alleged  to  have 
done  it  was  free  from  the  disorder  at  the  time,  thai 
is  completely  sufficient." 

Perhaps,  at  last,,  the  difference  between  these 
learned  persons  may  have  been  more  in  words  than 
substance*  The  state  and  habit  of  sober  thinking, 
required  by  Lord  Thurlow,  may  be  evinced  in  some 
degree  by  the  propriety  and  discretion  of  the  act  on 
which  the  testator's  mind  was  employed ;  and  if,  as 
in  the  case  first  put  by  Swinburne,  the  testator  was 
only  beside  himself  at  times^  and  it  was  not  known 
otherwise  tht^i  by  the  instrument  itself  whether  he 
made  it  while  of  sound  mind  or  not,  the  instrument 
would  be  one  criterion  by  which  the  state  of  the 
mind  at  the  time  might  be  discovered:  but  for 
the  other  case  put  by  Swinburne,  of  a  person  who 
was  never  known  to  have  had  any  lucid  intervals, 
being  deemed  to  be  competent  to  dispose  of  pro- 
perty, from  the  mere  circumstance  of  his  having 
accidentally  made  a  prudent  disposition,  1  believe 

there 
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Part  11.  ihere  is  no  other  authoritj  than  the  tuppmtion  of  that 

ReaxatUm  of  learned  author. 

^  We  are  next  to  consider  the  evidenoe  necessary  to 


show  diat  a  will,  once  operating^  has  since  loftt  its 
force.    This  may  be  done  in  three  ways : 
[  37^  ]  ist.  By  proving  an  actual  revocation. 

sdiy.  By  showing  snch  a  change  or  alteration  in 
the  circumstances  of  the  testator  as  imply  such 
intention  on  his  behalf,  though  he  has  never  directly 
expressed  it. 

Sdly,  By  showing  a  change  or  alteration  of  eatate 
in  the  property  devised. 
39  Car.  2,  C.3,      ^^^  mode  of  proof  in  the  first  of  these  cases  has 
>^-  been  pointed  out  by  positive  law^    for,  by    the 

statute  of  frauds,  it  is  enacted,  "  That  no  devise, 
in  writing,  of  lands,  tenements,  or  hereditaments,  nor 
any  clietuse  thereof,  shall  be  revocable,  otherwise  than 
by  some  other  will  or  codicil  in  writing,  or  other 
writing  declaring  the  same ;  or  by  burning,  cancd- 
Kng,  tearing,  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence  and  by  his  direction  and 
consent.  But  all  devises  and  bequests  of  lands  and 
tenements  shall  rem^n  and  continue  in  force  until 
t^e  same  be  burnt,  cancelled,  tom^  or  obliterated,  by 
the'testatof,  or  by  his  directions  in  manner  afore- 
said ;  or  unless  the  same  be  altered  by  some  other 
will  or  codicil  in  writing,  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four  wit- 
nesses, declaring  the  same ;  any  former  la^  or  usage 
to  the  contrary  notwithstanding.'* 
Per  Lord  This  clause,  like  that  before  aUoded  to,  extends 

Hardw.  a  Atk.  ^^^  ^^jy  ^^  devises  of  lands,  but  also  to  sums'  of 

money  charged  upon  them,  (K>th  must  be  revoked 
in  the  same  manner. 
By  this  clause  of  the  act  of  parliament,  fkiee 
[  379  ]     nio^es  of  cancellation  are  pointed  out,  viz.  i.  The 

making 
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making  a  new  wilt'    2.  An  express  written  decH-  Ch.XIV.  s.3. 
ration  of  the  testator^s  intention  to  revoke,  signed        Actual  ' 
by  bitn,  in  the  presence  of  Ihree  or  more  witnessed ;  * 


or,  lasdy.  The  dlsstxttction   of  the  instrnment  by 
burning,  tearing,  or  obliterating. 

In  order  to  show  a  revocation  by  the  first  of  these 
means,  it  must  be  proved,  that  the  testator  made 
ftnotber  perfect  and  complete  will,  which  of  course 
mast  be  produced,  and  proved  in  the  same  maimer 
as  the  original  wiff ;  for  if,  by  any  informality  in  th^ 
execution  ofstich  second  will,  it  does  not  operate'as 
a  devise  of  the  l^hd,  it  will  not.  have  the  effect  of 
revoking  the  former  will ;  and,  therefore,  where  the 
second  will  was  executed  by  the  testator,  in  the 
pres^ce  of  thi^e  witnesses,  but  ffhey  did  not  sign 
their  names  in  his  presence ',  it  was  holden,  tih^t  this  1  £«gie9toii«  ^. 
did  not  operate  to  cancel  the  first  wSL\  for  there  dft4  SpeEe,  1  Show, 
not  appear  to  be  any  intention  of  the  testator  to  §7^^  OnYon* 
revoke  his  will,  without  at  the  same  time  making  v,  Tyrer, 
another  disposition  of  his  property;  and,  as  the  whol6  1  P.  W.  343. 
of  his  intention  could  not  take  efiect,  the  act  done 
by  him  was  consideted'  ^  a  nullity,  afnd  the  0I&  will 
remained. 

The  second  mode  of  cancellation,  viz.  the  deda^  Vide  i  P.  Will, 
ration  of  his  intention  to  do  so,  by  toriiing,  signed  in  34^  ^***  **^- 
the  presence  of  three  or   more  Witnesses,  which  ' 
writing  is  not  in  itself  intended  to  operate  as  a  wilf, 
does  not,  according  to  the  opinion  of  Lord  Gbidp^, 
require  this  formality  of  the  subscribm^  withiess^  '   £  380  J  • 
signing  in  the  presence  of  the  testator ;  for  <his  de- 
pends oh  the  6th'  section  of  the  statute  only,  Whic^ 
barely  require  that  the  writing  shall  be  sO  Signed  by 
the  testator ;  ^here^as,  when  that  section  speaks  Of 
a  will,  kncii  4  \H1I  h  iirtendled  aisi  is  required  by  tfa^ 
preceding  secfioil  of  tiie  aict.    And  on  the  oihet 
hand,  tii'e  words  *'  sigpaed  in  tiie  fivedehce  of  three  Ante,  398. 
or  fc^  ^fitnesses,"  refe^ng  to  the  wdtds  etk^ 
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Pvt  II.       writing,  and  not  to  the  word  will^  which,  as  we  haT« 

Actual       seen  before,  may  be  good  without  being  sigaed  in 

^"'*'''^'*^'     the  witnesses  presence ;  a  will  propedy  executed, 

«    taking  effect  as  such,  operates  as  a  revocation  though 

not  signed  by  the  testator  in  the  presence  of  the 

'  Vide  Moil  v.    Witnesses  '  • 

^1?*' 8  Mod.       Lastly,  a  will  may  be  shown  to  be  destroyed  by 

Smith,4Biini*8  its  having  been  burned,  cancelled,  torn,  or  obliterated, 

EccLLawyigg.  though  no  other  instrument  has  been  made  by  the 

S.C. '  testator.    But  it  must  appear  in  proof  that  sach 

'    burning,  &c.  was  done  anitno  revocandi,  for  the  act 

is  only  considered  as  a  symbol  of  the  intention ;  and, 

therefore,  if  a  man  were  to  throw  ink,  instead  of 

sand,  on  his  will,  it  .would  not  be  an  obliteratioD 

M***^  fii!?       within  this  clause  of  the  act  *.    So,  if  having  two 

Cowp.  53!        ^^^^  of  different  dates  by  him,  he  should  diject  the 

PerLoidCow-  former  to  be  cancelled,  and  through  mistake  the 

per«  1  P.  Will,  person  to  whom  such  directions  were  given  should 

^  '  cancel  the  latter,  this  would  be  no  revocation  of  such 

'    latter  will.    On  the  same  principle  of  intention,  where 

the  testator  having  prepared  a  second  will,  bat 

which  he  had  not  executed  in  form,  began  to  tear 

the  first  will,  but  desisted  on  being  told  that  the 

second  was  not  a  perfect  instrument,  and  never 

afterwards  perfected  such  second  will,  it  was  holdeo 

^Hydevilyde,  that  the  first  was  not  revoked  >.    And  where  the  tea- 

Abr;*409.         tator,  being  angry  with  one  of  the  devisees,  began 

Sbvt  d«m.       to  tear  his  will  with  the  intention  of  destroying  it, 

^J^  »•       and  having  torn  it  into  four  pieces,  was  pp^vcnted 

419.  ' '  Arom  proceeding  further,  partiy  by  thie  efforts  of  a 

by-stander,  who  held  his  arms,  and  partiy  by  the 
entreaties  of  the  devisee,  and  then  becoming  calm 
t  put  by  the  several  pieces,  and  expressed  his  satia- 

faction  that  no  material  part  of  the  will  had  been 
injured,  it  was  left  to  the  jury  to  say,  whether  he 
bad  completely  finished*  all  that  he  intended  to  do 
for  the  pilrpose  of  destroying  the  wi^;  and  the  jury 

having 
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having  fdlmd  that  he  bad  not,  the  coiirt  reAised  to-  ch.  XIV:  i.  3. 
disturb  the  verdict'.  IngtlM 

In  like  manner,  where  intending  to  add  new  trus->       '^*^^'^'  . 
tees  and  bequestsi  the  testator  obliterated  the  liame)  ii>oedeni. 
of  one  trustee,  and    introduced  another,  witbont^  Perkes  v. 
altering  the  general  purposes  of  the  trust,  but  .did.  ^®^S'  ^®*^ 
not  republish  his  will,  so  as  to  give  efficacy  to  it  as  >     ^    g    n 
a  new  devise,  the  coart  were  inclined  to  be  df 
opinion  that  the  whole  will  remained  unaltered  r 
but  they  determined,  that  at  most  it  was  a  revoca-* 
tion  pro  tanio  oxAy,  an4  did  not  totally  destroy  the. 

^ill».  J    '        ■■  .  *VideLarkm D.; 

On  the  other  haAd,  if  it  plainly  appear  thiat  the^  icPui"'i6. 109! 
testator  intefided  to  cancel  the  will,  and  did  any  act' 
towards  s^uch :  cancellation,  .th6ugh  its  destruction.  < 

was  not  coatpleled,  H  will  amount  to  a  revocation ; 
and,  therefore,  where  a  testator,  (hanging  often  de-' 
dared  himself  dissatisfied  with  his  will,)  being  in 
bed  near  the  fire,  ordered  a  person  who  was  in  the 
room  to  fetch  it»  and,  after  looking  at  it,  gave  it  k- 
rent,  and  threw  it  on  the  fire,  from  whence  it  fell, 
but  would  have  been  burtiied  had  not  the  person,  who  >  Bibb  dem. . 
was  so  desired  to  fetch  it,  taken  it  off  the  fire  unob-  ^^^  ^* 
served  by  the  testator^  it  was  holden  to  be  a  revoca-  a  Blac.  1043. 
tion '  (f) ;  and  if,  having  made  two  parts'of  a  will,  the  *  Sir  Edw.  Sey- 
testator,  animo^  revocandi,  destroy  one,  it  is  sufficient:  ™^?;^*^' 
to  annul  both  ♦.  .  .  453. 

These  cases,  therefore,  depending  entirely  upon  Y*^^""^ 
the  intention  of  the  testator,  are  altogether  the  siib-  Gilbert, 
ject  of  parol  evidence,  and  resolve  themselves  into  £?^P'49; 
a  question  of  tact  to  be  determined  by  the  juty.    '       ner,  3  Wiis. 

The  doctrine  of  implied  revocations,  by  reason  of  5o8. 
an  alteration  in  the  circumstances  of  the  testator,      [.3^^  ] 

(/)  There  were  several  other  drcumstances  in  this  case  of  sub- 
se^ent  deelanitioiis  and  devises,  of  the  testator;  but  these  were 
considered  merely  as  confirmatory  of  the  intention  expressed  at 
cbe  time  he  did  the  act. 

D  D  was 
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*  Put  n.      was  borrowed  firom  the  civil  law,  and  has  beat  h^i 
_^^f^     recently  introduced  into  Westminster  Hall,  in  eases 

L  of  devisee  of  landed  property.    It  is  now,  however, 

clearly  settled,  that  the  marriage  of  the  testatory  and 

the  birth  of  a  child  sabseqoent  to  the  timebf  mddng 

his  vrill,  wherein  no  provisioii  is  made  for  the  objeets 

of  these  relations,  whether  snch  child  be  bom  in  die 

lifetime  of  the  testator,  or  after  his  death,  and 

whether,  in  the  latter  case,  he  knew  df  his  wife's 

>  Christopher    beoig  efukni  or  not,  amounts  to  a  revocatioB  ■ ;  Ibrj  it 

^-^d^T^^'  is  presumed,  that  when  a  man  makes  Ms  wil,  he 

.jusp.  ^j^j^g^^  a  tacit  condition  to  it,  that  it  shall  not  take 

Doe  deoi.        efl^t'  if  there    sbdnld  afterwards  be  sneh  a  total 

V.  LBncashire,  diange  in  titk&  Situation  of  his  family*    But  marriage' 

5T.Rep.49-    alone  does  ndt  prodsoe  this  eflbet,  for  a  woflnan 

must  be  supposed  to  take  care  that  a  suitable  provi- 
•Jackson  sioa  is  made  for  her  at  the  time  of  marriage*; 
*'^i^T^  neither  wiU  the  mere  cirenmstanGe  of  a&otker  ehiM 
53.  being  bom  operate  to  aimal  a  will,  made  by  aaiar* 

rsed  man,  whereby  he  provides  for  the  childrea  fhett 

*  Shepheid       in  essi^.    And,  if  a  man  who  Kvea  with  a  womsi!> 

*  tod^^^  to  whom  he  is  not  married,  makes  a  will,  wheieby 
51.  and  Ward  he  povides  for  her,  and  aoch  children  as  he  may 
V.  Phillips,       ^2^Q  \gy  ]|^^  QQ^  afterwaida  marries  her,  and  has 

legitimate  chfldren  by  her,  this  is  not  deemed  such 

^^or^        a  total  alteratiop  of  his  ckcyatances,  as  to  rev^e 

a  East,  53a      the  will  so  made  before  his  marriage  K 

[  383  1        The  grou&d  on  wUeh  sone  of  the  eaitter  casta, 

which  detenmned  this  altceatioD  of  cirou&asiMcea  to 

be  a  revGcatidiiy  proceeded,,  wag  an  implied  mtantian 

'  in  the  testator  gubteqttaU  to  making  the  witt  to 

Vide  ante,        revoke  it;  and  as  this  waa  a  presumption  of  law>  it 

iu^  «•  Jjom,  ^^  permitted  to  rebot  it  by.  evidanee  of  deohwalioxis 

LdrKaym.        made  by  the  testator,  which  showed  a  contrary  inten- 

^^'  '  tion;  bat  since  it  has  been  put  on  Ute  other  grotmdef 

a  condition  anmexed  to  the  will  at  (he  timeof  ma)uag» 
on  which  ground  alone  the  revocatioii  in  favour  Of  a- 

^    .  posthumous 


\M>filllidteoni^  child,  #hen  thd  testator  did  vk>t  knoW  Ch.  )<IV.  1 3. 
of  hid  wife>  (>T«gnaiicy^  c«a  b€^  ampported  j  it  maty  b*       ^^i^M  ' 

MBch  doubted,  wh^hef  duch  dvideiiee'  cto  bfe  1^   . '. 

ceived>  in  tbe  edjse  ol  A  wili  of  lands^.     In  the  1&^  vide  a  East 
Mftd  which  tame  befot^  Ib6  coart/  Ae  judges  eau-  643- 
tiouBly  ftbstained  iirom  giri^ig  tiny  dpMoto  oti  thii 

A  y^tttky  ^0  bd  8hd>^  t^  W  refoKefd,  t>y  Khy 
^halistia  of  the  t^stoter's  eslftlel  itt  ike  kddd  derided,    * 
«  if  b«  Ukt  n  iHf^  ei^tftie  itt  theiift  nfttfr  miALtiig  lh« 
will.    Tbii^  doe6^  net  it  A\  d^eiid  M  any  intention  Seb  tAe^oasiis 
of  th^  lerfWtorj  oA^tbe  confiwy/  whefu  h«  does  aii  coU^tcS^'"^ 
aet  for  the  vtery  ptifpoae  t(  malting  hid  estate  mor6  1  wiii.  Saund. 
peFfect)  ufd  Ifo  will  nicMrd  firtfl,  yet^  if  by  that  act  h6  ^77,  note  (4). 
MqMev  SI  k6w  e^Me,  hixr  #U1  id  revoked,*  or  rafthet 
iierer  dpertitei^  on  Ihe  edtate^  din^e  a^qtfirM^,-  Attf 
mon  thait>  it  would  on  stty  lands  siAMecjuently  pur^ 
diod^.    Ik  Aidsd'  cstoes  fte  heir-at-lew  nmst  pfov^     [  3^4  J 
tile  til«nltfo#  6f  <bef  estate  by  regvtsr  ^denfe^  of 
tiie  ^fferdQt  doetab^ts,  whereby  it  Was  effected. 

Barring  thus  shewn  h\>w  n  will  taiy  b^  prmred  by  RepMicaim. 
Ih«  keii^SjMaW  lef  hate  been  d^fettted,  it  will  be 
l^ro^,  befbre  we  close  the*  chaptek",  to  say  a  few 
words  ote  tlM  nasttlte  and  effect  of  repiAlication ;  the 
l^rolbf  of  which  wftil,  inr  sonte  cases,  extend  the  opera- 
He/A  of  d  wil  fe^hradir  lioC  otherwise  affected  I7  it ; 
sHd,  it  oth^et^i  f^stofe  hs  powers  after  a  fevodation, 
fTWfided  if  was  not  aetaaHy  obliterated  or  destroyed. 

A  wiB  of  lands  opetstes  okily  on  snch  as  the  tea* 
tttter  had  at  the  tikne  of  making^  vt^  for  lands  subse- 
quently acquired  do  not  pass  by  it.  But  as  the  will 
icr  aAfcidatoiy  t31  th^  time  of  the  testator's  death,  a 
irepublicatioto  aAibsec^ent  td  the  time  of  the  testator's 
baving  acquired  ft&ch  additional  property  or  estate, 
triBf  cadse  the  wiO'  to  operate  ibereon ;  provided  tbe 
worda  of  Ae  witt  are  suffici^t  to  cover  such  newfy 
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Part  II.       acquired  property.     In  other  words,  the  effect  of 
tUfmbUcatum   republication  is  the  same  as  making  a  new  will,  and 

^ ^    the  old  will  operates  the  same  as  if  it  had  been 

originally,  made  at  the  time  of  its  republication. 

Before  the  statute  of  frauds  any  declaration  by  the 
testator,  that  the  instrument  before  exectijted  con- 
tinned  to  be  his  will,  was  considered  as  amounting  to 
a  republication,  and  such  is  still  the  law  with  respect 
a  Atk.  599.     to  copyhold  or  leasehold  interests ;  but  aB  freehold 
estates  are  by  that  statute  devisable  only  in  a  parti- 
[  385  ]      cular  form,  and  the  effect  of  republication  is  the 
same  as  making  a  new  will,  it  follows  that  a  repub- 
lication of  a  will  actually  revoked,  or  which  is  to 
make  it  affect  newly. acquired  property,  must  haye 
all  the  formalities  which  were  required  to  make  an 
original  will.;    The  republication  may  be  efiected 
either  by.  a  new  execution  of  the  old  will,  or  by 
making  a  codicil,. also  attested  in  the  presence  of 
three  witnesses,  referring  to  the  will  as  an  eidstmg 
I  Martin  9.  Sa-  instrument '.    And  a  codicil  so  made  will  pass  riands 
T^!L^!i^f^        which  a  testator  had, contracted  for  before;  but.taken 

•  Goodtitle  d.  ^  conveyance  of  after  the  making  of  his  will  * . "  But  it 
Woodhouse  should  be  observed,  that,  where  tl^e  codicil  isproperiy 
a  M  Vs'  5!  such,  and  not  a  continuation  of  the  original. instru- 
ment,, it  will  only  restore  the  will  or  extend  it,  and  will 
not,howeverwell  made  itSiclf,  operate  soastomake  that 
which  was  invalid  in  its  execution  a  perfect  instru- 
ment;  wherefore,  if  a  will  be  made  without  witnesses, 
and  a  codicil  added  which  is  properly  attested,  this 

*  Attorney        will  not  give  an  operation  to  the  original  will  which 
General  r.        it  never  had  before '. 

Barnes,  Free. 

Ch.  270.  From  this  rule,  which  requires  the  will  to  be  re- 

Videante,388.  published  and  attested  in ;  the  same  manner  as  was 

S^weJ  necessary  to  constitute  un  original  will,  it  follows, 

ubi  supra.  that  all  parol  evidence  of  an  expressed  intention  that 

tide^!  Otwaw"  ^^^  ^'^  should  stand,  is  inadmissible  in  thio  case, 
ante,  lao.  There 
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*  .  -  ^ 

There  is  a  distinction^  however,  to  be  made  between 
ti  will  which  is  actually  and  formally  revoked,  and 
one  which  is  only  revoked  by  the  circmnstance  of 
inothef  will  being  subsequently  made.  In  the  latter 
case,,  we  have  before  seen  that  the  new  will  does  not 
revoke  the  old  one,  unless  it  be  itself  a  perfect  instru- 
olent;  and,  on  the  same  principle  that  it  was  so 
determined,  it  has  been  also  holden,  that  if  a  man, 
having  made  two  wills,  keep  them  both  by  him  un- 
cancelled, and  afterwards  cancel  the  last,  this  of 
itself '  operates  as  a  republication,'  or  rather  as  a 
restoration  of  the  old  will,  ^o  partially  and  condi- 
tionally revoked,  without  any  formal  act  of  repub- 
lication ■ ;  but  had  the  first  will  been  actually  cancelled, 
when  the  second  was  made,  the  subsequent  destruc- 
tion of  the  second  will  would  not,  of  itself,  have 
restored  the  operation  of  the  first*. 
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V.  Giazin, 
4  Burr.  3513. 

'  BurtoDshaw 
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Cowp.  49. 


SECTION  IV. 

•  , 

Of  the  Evidence  in  an  Action  against  an  Heir  or 

Devisee,  on  the  Specialty  of  his  Ancestor  or  Testator. 

Though  a  man's  executors  are  bound  for  all  debts 
due  from  him,  yet  an  heir  is  only  bound  by  judgments 
against  him,  or  debts  secured  by  recognizance  or 
bond  under  seal,  in  which  the  heir  is  particiJarly 
named. 

I  do  not  deem  it  necessary  to  say  any  thing  here 
respecting  the  proceedings  on  a  judgment  obtained 
against  ttie  ancestor,  or  recognizance  •  entered  into 
by  him,  further  than  that  the  proceeding  being  rather 
against  the^  land  than  the  person  of  the  heir,  the 
principal  point  to  be  established  on  a  scire  facias 
against  the  heir  or  terre-tenants,  will  be  the  seisin  of 
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Part  II.       t^e  qinpestor  ^t  the  time  of  or  subsequent  to  theju^- 

Actum       ment  pv  recognizance^  a|id  that  Bei^in  beuog  4hiq^ 

^^tedaliy!   establisjiedj  the  land  is  bound  and  a  moiety  e^cteodible, 

■■  whatever  subsequent  4i8position    may    hi^y^  been 

qiade  of  it. 

The  case  of  an  action  against  tJtie  heir,  on  the  bond 
of  his  ^nceatori  piaterially  differs  from  thQ  abovj^ 
proceeding.  Tl).e  defeada^nt  may  gleiad  gener^y^ 
ri^nsper  discent,  and  then  it  will  be  iqQumb^Qt  on  the 
plaintiff  to  proye  ngt  only  the  seisin  of  the  pbligor* 
but  a  descent  to  the  defendant ;  ai^td  in  the  ^yeqlb  of 
his  falsifying  the  p}eft|  the  plaintiff  has  (^e^  v^ 
tl>a  pase  of  an  estate  pur  autre  nAe,  the  prpyisio^s  of 
the  statute  of  frandsj  respepting  whiph  wiU  be  notice4 
hereafter,)  a  judgment  agaihst  the  defendant  ppr- 
sonally  for  hi«  whole  debt,  who  is  aqsweraUp  for  hip 
fake  plea,  however  sm^U  the  value  of  the  lands  which 
>  kowfl.  440,  have  descended  to  him  may  be  ^  The  plaintiff,  how- 
7  M^^^Ai     '  ^^^h  i*  >*o*  confined  to  this  remedy,  but  by  suggesting 

that  particular  lands  have  descended  to  the  heir» 
may  have  the  fohole  of  those  lands  delivered  to  him 
in  execution,  whereas  if  he  sued  out  an  eUfft  against 

hJe%cMi  tb^  ^  ^^  1^^^  ^^  ^^  ^^^h  ^^  would  b^ve  o^(j 
3 Co.  13.         a  moiety*. 

RiWtTsu^W.  '^^  descent  must  be  proved  as  laid  in  the  decla- 
Jon^/.87,  r^^iop^ ;  for  fhPWgh  tb?  plaintiff  is  qpt  Vpwd  to  stote 
•Depjimji  i^  what  fliw^^^f  the  d^fe^dwl;  i§  h^ir',  h^  ipus^ 
i'^t^3^r^'  ^^^  ^  ^^*^  ^  ipi»pdiat§  df  sc^nj  to  th^  M^n^- 

Uod.24i.       ^^  fhow,  th^tthil  ^ata^  so  di^sQ^^edi  p;?09f  i^ 

such  case,  either  by  the  plaintiff  or  the  defei;idgnt. 
tha);  th?  Hn^  ^escend^  ftret  tp  4,  m4  thw  U>  ^e 
defpndwty    W0ul4  ^ot^   snppprt   %    ij^jfi^^\\W   SQ 

^Fenk^s  case,    frfii^e4^{  bi|t  if  t^e  iatOT^^^iate  heir  has  WX€?  h§d 

ar.  151.  ^^j^^j  g^jpjj^  of  thejie,  a«  whei^  4.  b§ipg  feig^^  Ifl 

fee,  hpi}n4  ki^m](  wd  hif  h^s  ip  a  bpn^s  mi 

having  tm>  fio^^,  £h  wi  C-  liinit^4  th?  99(s^t^  to 

^imM  f©r  life  ?epiaw4p?  >Q  U^  h^^  sW$at  «?»  i*? 

tail. 
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Mui,  jrererBion  to  his  own  right  heirs,  imd  died,  Cb,  XIV. «.  4. 
upon  whidi  B.  entered  and  died,  leaving  a  son  D«       Acim 
who  died  without  issue,  whereupon  the  estate-iail    ^^^peciMky! 
became  extinct:,  and  the  reversion  coming  into  po»-  -   ■ 
session  descended  upon  C.  the  youngest  son  of  the 
obligor,  though  C.  was  heir  of  JB.  as  well  as  of  A. 
it  was  held  that  he  might  be  charged  as  the  imme- 
diate heir  of  A^  for  B.  and  D.  being  both  seised  of 
lonly  an  estate*tail,  C.  took  the  estate  in  fee  imme* 
diately  from  his  father'.  '  RiUow  v. 

To  psove  seisin  and  descent,  the  feet  of  the  obligor  c^?'i96 
being  in  possession,  or  receipt  of  rent,  and  that  the 
defendant  succeeded  him,  will  be  prima  fade  evi- 
dence, and  will  cast  the  burthen  on  the  defendant  of 
accounting  for  it  by  some  other  title* 

This  he  nxiy  do  by  showing  that  the  obligor  had 
Aortgaged  the  land  in  fee  *,  that  the  estate  was  copy*  '  Pluoket  v. 
hold',  that  the  oUigor  had  onlf  an  estate-^ail^  or  a  ^n«»*'Att 
reversion  «pectant  on  sochan  estate  in  another  %  s^q^  33  ^^ 
which,  though  it  would  be  assets  should  the  estate^  4 1  ji^n  ^^^^ 
tail  become  extinct,  is  not  so  during  its  continuance,  a^* 
the  tenant  in  tail  having  the  power  of  barring  it*.  ^^|^**^/wk. 
But  where  the  oUigoris  seised  of  a  reversion  in  fee>  lag.  , 

expectant  on  a  mere  l^e  estate'^  (g);  or  where  tiiereis  ^  Ibiiisijuf- 
a  mortgage  for  only  a  term  of  years  ■,  such  estates  are  ^  J  204^ 
considered  assets,  and  the  plaintiff  will,  on  this  plea,  7  n^j^ 
recover  in  his  action,  though  he  may  not  be  able  to  *  Pitiuk^i;  9. 
obtain  execution,  at  law,  against  the  land  of  the  ob*  ^t^suwa. 
bgor  during  the  eontinuanee  of  the  particular  estate  •  y •  ^^  ^^  ^ 
Of  teiitt^   An  advowson  in  fee,  in  gross,  is  also  con*  DaCo§ta  v. 
sidered  as  assets',  as  is  a  rent  in  fee  out  offend  be  Wharton,  8T. 
fore  belcmging  to  the  heir,  though  the  rent  becomes  1  q^,  ]j^,  ^^^ 
^xjtinct  by  the  deseent^.  Before  the  statute  of  frauds^  b. 

(^)TbtdUfeodkiit  mig^tplesdifaurd^eceBtapeckdly,  md  thM 
at  tb»  common  law  th#  piaistiff  could  only  bsyf»  judgment  of 
assets,  oua^do^.Sfc,  Vide  Killou}  v.  Koden^  Carth«  139;  ^i^X 
v«ibi^#,  9  Ld»  Rsymk  964* 
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•  Clarke  v. 
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7  Vide,  post, 
413. 

*  Coleman  v, 
Winch,  1  P. 
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(29  Car.  2,  c.  3.)  eetates  pur  autre  vie  were  not  e6t£' 
sidered  as  asBeto;  bat,  by  that  statute  (sect.  12.)  thej 
are  made  so  when  they  descend  to  the  heir  as  special 
occupant;  the  statute,  however,  (sect.  11.)  provides 
that  the  heir  in  such  case. shall  not,  by  leason  oC  any 
kind  of  plea,  be  chargeable  to  pay  the  condemnation 
out  of  his  own  estate^  but  exeoution  shall  be  sued 
of  the  whole  estate  so  made  ass^s  in*  his  hands  by 
descent,  in  whose  hands  soever  it  shall  come  after 
the  writ  purchased,  in  the  same  manner  as  it  is  to  be 
at  and  by  the  common  law,  where  the  heir  pleads 
a  true  plea.  ,  >  '  .    - 

-  Another  case  which  the. defendant  might  set  op  at 
the  common  law  to  defeat  the  plaintiff's  demand,.and 
which  will  still  avail  him  in  an  action  against  him  as 
heir,  is  where  the  obligor  has  devised  .to  biin  an 
estate  materially  different  from  that  which  the  law 
would  cast  upon  him ;  as  where  the  devise,  is  in  tail% 
or  to  two  daughters  as  joint^tenants  in  fee,  instead  of 
leaving  them  to  take  as  coparceners \  But, if  the 
devisee  take  the  same  estate  as  he  would  have  done 
by  descent,  or  such  estate  subjected  only  to  a  charge ', 
as  where  the  testator  devises  to  executors  for  a  teim 
of  yeass  in  trust  to  pay  debts,  and  then  to  bis  heir^, 
or  charges  the  land  in  his  hands  with  his  debts  ^,  or 
with  a  sum  of  money  for  rent^,  the  law  considers  the 
heir  as  in  of  his  better  title,  and  the  action  may  be 
maintained  in  the  common  form. 

Before  the  statute  of  4  &  5  W.  &  M.  the  heir,  if 
lie  had  fairly  alienated  before  action  bfpught,  (for 
covenous  alienations  were  before  rendered  null  by  the 
Stat.  13  £liz.7)  might  defeat  the  acticm  by  pleading 
ritns  per  disceni  at  the  time  o^  conunencmg  ,the  aciim* 
Equity,  it  is  true,  gave  reUef  to  the  creditor";  but, 
to  avoid  the  necessity  of  going  there,  the  iitatiib^;4'& 
5  W.  &  M.  c.  5;  s;  5,  enacted,  that  in'  such  cages' 
the  heir  should  be  liable  to  the  valueof  the  land  sold, 

aliened. 
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I,  or  made  over ;  and  by  tlie  6th  sect,  provided,  Ch.  XIV.  •.  4. 
ftfaftt  in  case  ofsuch  plea,  the  plaintifFmight  reply  that       Action 
the  defendant  had  lands  from  his  ancestor  before  the    ^^^ialiy! 
original  writ  brought,  or  bill  filed ;  and  if  upon  issue  . 

joined  thereon,  it  should  be  proved  for  the  plaintiff^ 
the  jary  shbuld  inquire  of  the  value  of  Uie  lands,  &c. 
8b  descended. .  Tho  plaintiff,  in  this  case,  therefore, 
must,  in  addition  to  the  evidence  of  seisin  and  descent, 
be  prepared  to  prove  the  gross  value  of  the  land,  and 
not  content  himself  with  the  general  judgment  which 
he  would  be  entitled  to  in  the  case  of  a  general  plea 
of  riens  per  dUcetU ;  and  if  this  should  be  omitted,  a 
venire  de  novo  would  be  granted  ^    TTie  plaintiff  mrry  >  Jeffrey  v. 
reply  in  this  way  (to  a  plea  so  pleaded)  even  if  the  d^-  ^^^Tn  ^^ 
fendant  has  not  aliened  the  land,  but,  by  so  doing,  he 
can  only  take  the  judgment  given  by  the  statute,  viz. 
against  the  defendant  himself  to  the  value  of  the  land 
proved* ;  whereas,  if  he  deny  the  plea  generally,  the  >  Redshaw  v. 
proceedings  are  the  same  as  at  the  common  law,  ^^^^f  Cartb, 
without  any  reference  to  the  value  of  the  land '.  »  m  di 

'  If  the  defehdsLnt  truly  sets  forth  the  whole  of  the  Lee,BarDe»/ 
lands  descended  to  hixn^,  the  plaintiff  then  takes  judg-  ^^ 
ment  against  those  lands,  and  has  a  writ  of  inquiry  ij^i*|^  *^*' 
to  ascertain  their  yearly  value,  and  the  defendant  is 
not  personally  liable ;  and  when  a  judgment  has  been 
recovered  against  the  obligor,  the  defendant  may 
plead  sQch  judigment,  or  payment  of  other  debts  of 
ecfjad,   degree,  before    the  commencement  of  the 
plaintiff's  action,  though  no  judgment  obtained.    To 
avail  himself,  however,  of  these  matters,  he  must  state 
what  lands  in  certain  have  descended  to  him ^;  and  'Buckley  17. 
ns  the  plaintiff  replies,  the  issue  will  be  thrown  either  ^^^'^^^ ' 
on  him  to  prove  lands  beyond  those  mentioned  in  the 
plea  (as  to  which  we  have  only  to  refer  to  what  has. 
been  already  said  respecting  the  evidence  on  the  ge*  [    ' .', 

neral-plea  of  riens  per  discent),  or  on  the  defendant'  to ' 

prove 
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prove  the  ikimess  or  payment  of  the  former  4Aty  ato 
to  which  it  may  be  sufficient  to  refer  to  observations 
already  made  in  treating  of  actions'  against  executors. 
It  may,  however,  be  here  observed,  that  as  a  jodg- 
ment  not  docketed  is  not  binding  on  heirs,  the 
plaintiff  may,  in  oase  the  defendant  pleads  a  judgment 
outstanding  against  the  obligor,  rfply  it  was  not 
docketed'* 

Having  thus  considered  at  scMne  length  the  action 
which  the  common  law  gives  against  th^  kdr,  it  will 
not  be  necessary  to  be  very  minute  in  treating  of  the 
action  given  by  the  statute  of  the  3  &  4  Will.  &  |da. 
c.  14,  which  was  made  to  extend  the  benefits  of  that 
action  to  cases  where  it  would  be  defeated  by  the 
devise  of  the  debtor. 

That  statute  (sect.  %,)  makes  all  devises  or  appoint- 
ments of  lands,  rents,  profits,  tenn,  or  charge  put  of 
the  same,  whereof  the  testator  is  seised  in  iee-sinq^e, 
in  possession,  reversion  or  remainder,  or  has  power 
to  dispose  of  the  same  by  his  last  will  and  testament, 
fraudulent  and  void  as  against  bond  or  specialty  cre- 
ditors ;  and  (sect.  3.)  enacts,  that,  in  such  case,  CTeiy 
such  creditor  may  maintain  his  action  of  debt  on  h^ 
bond  and  specialty  against  the  hdr'ai^law  of  the 
obligor,  and  his  devisee  or  devisees  joint  Ijf ;  and  that 
the  devisee  or  devisees  shall  be  liable  and  chargeable 
for  a  false  plea  in  the  same  manner  as  any  heir«at4aw 
should  have  been  for  any  false  plea,  and  for  not  con* 
fefi^ing  the  lands  or  tenements  to  him  descended  ^  and 
(sect,  7i)  that  the  devisee  shall  be  Uable  in  the  same 
manner  as  the  heir-at-law,  notwithstanding  the  lands 
devised  to  him  shall  be  aliened  before  the  action 
brought. 

Devises  or  charg^aj  for  payment  of  any  r^  or  jife^ 
debt  or  debts,  or  ffoj  portions  or  sums  of  money  tos 
children,  other  tbajot  tb^  beif-atrlaw^  .ac^qidivg  to  at. 

in 


HBIl^S  Alio  D£Yi;SBES.  411 

ia  piursuance  of  any  marriage  contract  or  figreement  Ch.  XXV.  9*  4« 
in  writing,  band  fide  made  before  the  marriage,  (by       ^*^  . 
sect  4*)  are  saved  and  declareid  to  be  in  full  force.      ^jytt^t. 

In  dib  c^e,  we  baye  seen  the  $tction  must  b6  y  ■■ 

against  the  heir  and  devisee  jointly ;  and  on  an  action 
so  framed,  unless  the  devisees  deny  the  devise,  the 
plaintiff's  evidence  will  be  of  the  same  nature  in 
genei^  as  that  before  directed  in  the  case  of  an 
action  against  the  heir. 

In  the  constniction  of  this  act  it  has  been  holdenp 
that  an  estate  nur  autr^  vie  i$  withiQ  it '.  and  that  the  '  ^f '^*>^ 
proviso  contamad  m  the  4th  section  operates  m  3Atk.465, 
fs^vour  of  all  devises  for  payment  of  debts,  though 
out  of  the  rents  and  profits  only  *,    In  case  of  such  •  Plunket 
devise  being  so  co^iplicated  as  not  to  be  capable  of  2  ^^T^. 
being  carried  into  effect,  a  court  of  equity  would 
(as  in  many  of  the  other  cases  before  mentioned) 
mnt  relief,  but  a  court  of  law  could  not  tak^  notice  *  H«dit8 
ofthe  defect  3.  *  ^,-gJ.tt 


CHAP.  XV. 

or  THB  SVIDBNCE  IN  ACTIONS  AGAINST 

QPFJC^iS  OF  JU5TXCB. 

SJPCTION  h 

Ag^mrt  Sierifh  Boiliffsj  and  Caa^r<> 

OFFICERS  of  justice  ar^  often  Habla  to  aotiooft  Ch.XV.  s.  1. 

for  irregular  conduct  U9^  tiE^^ir  officii  stations,  and  in'  Aetion$  agakut 
inost  of  these  oases  the  «irideii€Q  materiatiy  dififam        Vf"^^' 
from  that  in  actions  against  common  person^. 

If  trespass  or  trover  be  brought  against  a  bailiff]     [  387  ] 
fbr  any  thing  done  by  himself,  the  evideace  lyil}  be 

the  same  as  againi^t  ^^y  9^^  P^l^H  i  !;M4l  ai^  ttup^ 

sheriff 
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•Parttl.       sheriff  seMoin  does  any  .act  in  person,  he   must 
T^^'P^  .^  be  connected  with  Ihe  bailiffs  before  the  acts  of  the 
^^/or  taking     latter  Can  be  evidence  to  charge  his  superior.    In  this 
Goodt,        case,  therefore,  the  plaintiff  mtist  first  give  in  evi- 
"     ""   dence  the  warrant  of  the  defendant,  either  by  calling 
the  bailiff  to  produceit,  or  else  by  proving  that  it 
has  been  returned  to  the  sheriff's  office ;  and  then, 
after  proving  notice  to  produce  it,  a  copy  or  parol 
evidence  may  be  given  of  it  (a).    To  obtain  this  evi- 
dence,  it  will  be  necessary  to  serve  the  bailiff  with  a 
subpoena  duces  tecum,  or  common  subpasna,  accompa- 
nied with  a  notice,  as  well  as  to  give  notice  to  the  she- 
riff.   Proof  that  the  person  who  committed  the  tres- 
pass was  the  general  bailiff  of  the  defendant,  and 
'  •  had  given  a  bond  of  indemnity  to  him,  will  not  be 
sufficient  to  connect  him  with  the  particular  trans- 
■  Drake  v.        action '.    The  foundation  being  thus  laid,  the  sheriff 
7  T.*«5^i3.  ^  <^^^^"y  answerable  for  all  the  acts  of  his  bailiff, 

(a)  This  is  the  only  regular  evidence  of  a  warrant;  but,  io  some 
instances,  where  the  original  writ  has  been  produced,  and  the  name 
of  the  officer  has  been  endorsed  thereon  by  a  person  in  the  sheriff's 
office,  this  has  been  deemed  sufficient.  See  Bkich  ▼.  Afxher, 
Cowp.  63;  and  J^Nkl  ▼.  Penhard^  1  £sp.  263. 

The  Nisi  Frms  dedsions  of  different  judges  on  this  point,  bow- 
ever,  lucre  been  by  no  means  uniform ;  but  aU  seem  to  nave^igreed 
that  the  name  of  a  particular  officer  being  endorsed  on  the  writ  ii 
not  sufficient  proofof  such  officer  having  been  duly  authoriied  to 
act  under  it  without  clear  evidence  that  such  endorsement  was 
made  by  the  under-sheriff,  or  some  person  ordinarily  employed  in 
his  office  to  grant  warrants  or  writs,  and  for  the  purpose  of  de- 
noting that  a  warrant  was  granted  to  the  officer  so  named.  In 
some  of  the  cases  the  point  mtf^  been  raised  On  an  office  copy  of  the 
writ  beinff  produced,  but  it  should  seem  that  this  secondary  evi- 
dsnce  coiiud  only  arise  en  the  production  of  the  writ  itself  when 
the  hand-writing  itselfcould  be  spoken  to.  The  tender  who  wisbes 
to  consult  the  cases,  is  referred  to  Martin  v.  BeU,  1  Stark.  413 ; 
WU  V.  lewA,  1  Holt,  ai6;  Morgm  v.  Bridges^  a  Stark.  314; 
TeaUby  v.  Gatcoigne,  a  Stark.  a02;  HiUy.  Skerif  of  mddksu, 
7  Taunt.  8. 

As  to  declarations  or  acknowledj^ents  of  the  under-eheriff  or 
bailiff,  they  do  not  seem  to  be  admissible,  except  as  put  of  the  act 
done  by  them  at  the  time. '  Vide  tmUf  31^ 

and 
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•and  proof  that  he  seized  the  person  or  goods  of  A*    Cb.XV.  s.  i. 
under  an  execution  against  B.  will  support  the  action       T^Pf^. 
against  the  sheriff';  for  though  the  authority  haft  ^/artak^^ 
not  been  strictly  followed  by  the  bailiff^  yet  whep        Oood*. 

once  the  sheriff  has  constituted  him  bailiff  foi;  that  "^"^ ^ 

particular  service,  he  is  civilly  aiiswerable  for  aU  t?.  BakeT^ 
trespasses  or  mistakes  coOimitted  by  the  bailiff  ia  3  Black.  832. 
the  supposed  or>  pretended  execution  of  ijf..  «  KemM* 

In  actions  l^rought  against  sheriffs  or  their  bailiflSi  Dougl.  40. 
for  seizii^g  the  goods  of  one  man  under  an  execur     [  388  ] 
tion  against  those  of  another,  the  most  usual  de- 
fence iS|  that  the  goods  were  fraudulently  assigned  Frtmdulau 
to  the  plaiptiff  by  the  third  person,  for  Uie  purpose  -^«»vw«^'* 
of  defeating  tjie  execution  of  a  creditor.    In  this 
case  the  sale  is  frai^ulent  and  void,  as  against  such 
creditor;   but  in  order  to  make  it  appear  that  he 
stands  in  that  relation,  the  defendant  must  prove  a 
copy  of  the  judgment  as  well  as  of  the  execution; 
but  had  the  party,  against  whom  the  wri^  issued, 
been  plaintiff,  a  copy  of  the  writ  only  wbtdd  have 
been  sufficient^.  *  Martin  «. 

.  These  cases  have  arisen  upon  the  statute  13  Hiz.  ^^^'^^, 

^  r..  .     .         .      .  ..  o         .  15BUIT.W31. 

c.  5,  which  enacts,  ''that  all.  and  eveiy  feoffment, 
grant,'  alienation,  bargain  and  conveyance  of  lands 
and  tenements,  nereditaments,  goods  and  chattels, 
by  writing  or  otherwise,  and  all  and  every  bond, 
suit,  judgment  and  execution  had  and  made  for 
any  intent  or  purpose  before  declared,  (viz.  ^ide- 
lay,  hinder,  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,  suits,  debts,  &c.)  shall  be- 
taken (only  against  them  whose  action.  Sec.  by  such 
covenous  practice  is  disturbed,  delayed  or  defrauded,) 
to  be  void;  and,  every  pretence,  colour,  feigned 
condition,  expressing  of  use  or  other  matter  or  thing, 
to  the  contrary  notwithstanding :  Provided,  it  shall 
not  extend  to  any  estate  or  interest  in  lands,  tene- 
ments, goods  or  chattels,  had,  made,  conveyed  or 

assured 
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Part  II.  issored  lipon^  go^d  cottftidemlioii  and  bontfde  Id 
?^?^^  toy  peraon  not  having,  at  tke  time  «rf  gneh  ecnvey* 

jStmSS^  ttnce  or  asMrancev  notice  of  sach  covhi/  frauds  or 
Omidg.        coUnsion/' 

fi?**^  Twhie^f^  case,  whieli^  10  referfgd  td  in  all  oihen  as 
the  leadilig  oage  on  this  stalut6|  oeeonad  so<m  after 


•Aarf^ 


TMt«e^^cflie»  i&e  passing  Of  i«,1riK^  in  ae24tbEUsnib€tii$  there,  ^. 

3Ca  8d.        i^Qg  indebted  to  B.  in  400^^  and  t»  C^  itt  too/. 

0.  bronght:  an  Mtion  of  debt,  and  pending  tin  ac- 
tfcM  wA.  madftf  ft  «rr^  eonteyanoe  of  aUkUgoethU 
A  in  nalisfitction  of  hk  debt,  but  oontiinied  in  po»^ 
(MMOff,  sold  tioBief  df  die  gooda»  aet  hia  mafk  on 
some  of  the*  dheep,  cftidre'  otiiersy  and  aeted  to  aR 
nt^nttf  and  purpose  ia  the  owner  of  the  goods.  On 
.  tlobr  ease  the  giMt  was  hefd  to  be  frandolent  at 
agailurt  0.  and  not  wMun^  ttie  proviso,  for  though  for 
It  good doniriiderattoi)!  it  w^  not  brmdfide;  and  Lord 
CMhf,  inr  reporting  Aiff  ease,  cdvfses  his  feeders 
tfattt,  ^  Where itnjr  gift  shril  be  to^yoa ifi  satisfitcfioa 
df  at  Mbi,  hf  <fte  wha  is  ftidebted  ts^  oAera  also, 
ist.  Let  it  be  made  in  a  public  manner  axfd  before  the 
Migbbotta,  and  mt  kt  pritvCe,  fbr  eecreay  i^  a  mark 
df  fmttd:  2d.  L^t  One  gckxlsand  c&atteb  berappndsed 
by  good  pedpk'  W  Aefr  very  vahie,  and  take  a:  gift 
hi  pm^iMf  im  ^atisiifetrotf  cff  your  debt ;  3d.  Pre- 
ilently  iHsetHM  giA  tai;e  possessaon  of  tiiem,  fbr  con- 
t!huttie€^in  pc^saMfonbjrtbe  donor  is  af  itgHof  tmst" 
Bert  thoi^gfr  it  nnty  be  tid^en  aa  a  genend  rufe,lhat 
tke  Conthrarng'  tif  possewdon  is  atibng  etidetfce  of 

BaU.NJ>.a58^  fiued,  yet  sncklfi'Mt  ttniteiarily  <he  case.    As  if  yl. 

gQM/^x  *        lend  money  to^JS.  to*  enable  him  to  ptfchase  goods, 

and  at  fhe  aame  time  tdce^a  bill  of  atthf  of  tiiein  for 


tfecwttlg  the  money;  hete,  the"  vtery  intent  of  the 

trttnsactioa 

(S)  t  findt  no  sttcE  ca^  in  13  Mocf.  whicb*  is  the  book  gene- 
rOfy  ciMd  m^  €ts.  K.  B.  iti^pft»hsbte  the^authoir  ifltebded  to 
refer  to  Bueknal  V.  ^aytfm^  Pree«  in  Ghancem  287,  whioh  is 
cited  bjr  Sim  when  delivering  liis  judgment  in  JSawardt^r:  Sarbm^ 

aT,Rep, 


tramaieUoh  being  that  B.  sbcpidd  bate  the  potsea-  cbLXV.  1. 1. 
«toa/  there  i»  nothing  fraoduteat  in  such  posae^sion       SW^yus 
being oontmuad  by  bkn.  ^5Srte*S^ 

So  where  A.  being  in  debt>  an  execndpn  iaaned        Owk. 
ugainat  hii  gooda^iuid  they  being  put  up  to  sale,  a     f'^f!^^ 
ftknd  of  A^  became  the  piu^aMr,  and  took  a  bill  ^^"*^^' 
ofrak  of  tl0  ftheriff,  but  peniftkted  A^  to  contiaae  in  Kidd^i 
posCQritfioDy  wbe»  aftevfvvrds  exeeated  another  bfll  of  RawHiMM, 
a^  to  C.  i»ollief  endstor  laider whick he  took  pos-  *^'^^'  $9- 
«M»ion,  it  WHB  held  that  the  fiiat  bill  of  aale  was 
valid^  And  that  the  person  to  wheol  it  traa  naaide 
might  veco^r  against.  €•  the  i«lue  of  thef  goods  sold 


a  T.  Rsp.  91^.  *^  Ther».OQ«  Bftmtr^\iKm%  shipped  a  caigp  of 
gpod9,  borrowed  of  the*  pliyotiflr  6oo/.  oa  bot^mr7>  snd  at  die 
s^e^  tftte  tnade  k  kitf  of  s'Ale  bf  the  goodiSy  ^d  of  the  prodnde 
and  advantage  thereof,  to  the  plaintiff.  Sir  Edmoii  Nettfiy  oited 
a  cwe^  (JSmtUkomb  v.  BnuHdnghamy  vide  post,)  where  a  man  took  out 
execution  against  another  by  agreement  between  them,  the  owner 
was  to  keep  possession  of  them  upon  certain  terms,  and  afterwards 
saotheilotateiapdiadgrieotiayiifct  the  same  msn^aiUtoQ^ 
in  exQQtttioii^  ana  it  Ytas  held' that  he  miglbt,  spdtbat  the  fi»t  ead- 
etHiopi  wae  fiaudaleat  aiid.m4  agiasst  ai^  snbsaqoanft  eseditM, 
becaude  tlgiQre>waS'  ao  Gtea|[9  of  ti^e-yossesMon  and  aAaUemtiiOki  of 
the  properti^ ;  and  he  sai^  lit  had  bcSuk  rtiM  Ibrtr  ^neS  in  his  t»> 
paaencft  at  Giw^iaU^  tbatiif  a  maa  «eU.  goodi.aiM  ttitt  oopiiniie  is 
posseflsie%as  visihl*  owoor  of  them,,  such  sale  is,  ftaiidltet  and 
void  as  to  teeditorsy.  and  thait  tha  law  has  biseti  alwavs  se  held 
The  Lopd  Chanoelkw  held,  in  tli«ptinoitiBl  case^'that  tha  trust  of 
these  gjBkoda  appeiied  ansn  the  very.  biU  of  sal^  Ihst  t^agh  Ihey 
w«De  aeU  t^tfca  plamti%  yei  tbeyt  tnislAd.  Brtmar  te  ndfoliftle 
and  asU  tfimw*  faa  thcu  advaBlBce*aiid  JlMBtr'Akeilaiiie  BoniniBMnM 
of  theaii  waaiioii  to  nre&  falser  credit  to  him  as  in  the  other  cases 
which  had  been  dted,  bat  for  a^pertiaakr  vurpose  agreed  upon  at 
the  tiMta  «f  the  sale^**  Mj*  J<  Mfer  had  bef^  oheerrad,  tlM^ 
^ia.  cases  wiss*  llw.potsesaiea  was  by  ihe  tems^of  the  deed  to  re- 
main hi  ibe  ^ndbr  tiH  a  f^ltare  tbne,.  es  tiU  some  condidon  was 
perfbttned,.  his  conlumanoe  in  possessioa  ootil  that  time  or  until 
that  condition,  waa  performed^  wee  not  firaadsilenl^  because  such 
posseasioa  was  oonsis^wnt  with  and  accompanied  and  foUowed  the 
deed:''  and  ^Iw  dting  the  above  easev  added,  ^  So  thaS  the 
Chaaoettor  i»  that  oaaei  proceeded  ea  the  distinctaon  I  hare  taken>; 
he  supperted  the  deed  because  the  wifnt  of  pesseasiQD  was  oei»- 
sistBDt  wdtfait.''  la  die  ease  ef  Zd—rrfiv.  Matba^  the  bjfti  of  safe 
was  abao^iite;.  and  a  formal  poasesskm  was  deliwered,  bat  the 
vendee  verbally  agreed  that  the  vendor  should  reaaain  in  possessioa. 
for  fousteea  wf%  and  on  account  of  tins'  inconi^in^  il  was  held 
to  he  f»ic|  as aganst creditors.. 

by 


'J 


4i6 


Pan  II. 

lVe$past 

against  SAer^ 
JbrtBkmg 

Fnmduknt 
Aisignmenis. 

Leonardo. 
Baker,  i  M. 
&S^5i;  see 
alfloDewaj 
V.  BayntoOy 
6  East,  357. 
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by  him.  And  in  another  case,  where,  the  horitMiiid 
of  the  plauitifTs  mother  assigned,  his  eflfects  to 
trustees  for  the  benefit  of  his  creditors^  and  ab- 
scoudedy  leaving  his  wife  in  possession  of  his  house 
and  goods,  and  notice  of  the  assignment  being  ad- 
vertized in  the  public  papers,  the  goods  i^ere  after^ 
wards  sold  by  public  ituction,  and  the  pkiotiff  having 
purchased  them,  removed  some,  but  pe^tted  h» 
mother  to  remain  in  possession  of  the  greatest  part 
of  them.  It  was  also  held,  that  this  possesion  was 
not  fraudulent,  so  as  to  entitle  a  creditor  who  did 
not  come  in  under  the  deqd  to  take  them  in  execu- 
tion. In  these  cases  it  will  be  seen  that  the  trans- 
action was  open  and  notorious,  and  the  possession 
was  not  inconsistent  with  the  declajred  intention  of 
the  parties  (c). 

Another 


•  (c)  Many  cases  have  occurred  on  settlements  made  between 
husband  and  wife;  the  most  niodem,  and  which,  on  aocount  of  its 
great  importance  in  point  of  value  was  the  most^fiscudsed,  was  that 
cfDewatf  v.  Bflyftfofi,6  East,  957.  The  drcumstances  of  that  case  are 
too  complicated  to  admit  of  a  mere  abstract  principle,  but  the  cane 
itself  is  too  important  to  be  passed  over  without  reference.  -  kis 
thus^  abridged  by  Mr.  East:  **  One  who  had  a  life  interest  in  a 
settled  estate  of  his  wife  (both  of  whom  were  aged)  of  at  least 
3,000/.  a-year,  whereof  the  ultimate  reversion  on  failure  of  issue 
male  (of  which  there  was  none)  was  in  her,  and  having  furniture 
and  pictures,  &c.  in  his  niansion  of  not  lesa  than  SfiOoL  value, 
being  pressed  by  his  crecfitore,  in  pursuance  of  an  isgreement  with 
his  wife  conveys  all  that  his  property  to  tmstees  (who  had 
married  his  daughtere)  for  the  benent  of  his  i^ife  and  daughters, 
and  subject  to  his  wife's  future  appointment,  in  consideration 
whereof  his  wife  discharged  him  of  above  3,000/.  before  raised  on 
the  estate,  principally  for  his  use,  and  enabled  the  trustees  to  taise 
out  of  her  estate  ia,000/.  more  for  the  benefit  of  her  husband's 
creditors,  but  subject  to  the  appointment  of  him,  his  executors,  &c. 
and  also  covenanted  to  levy  a  fine,  which  was  levied  a  yeiu:  after- 
wards, and  the  husband  covenanted  to  deliver  an  inventory  nf  the 
goods  to  the  trustees  within  six  months,  which  was  not  done;  and 
after  the  conveyance  the  husband  continued  to  use  the  foniiture, 
&c.  in  the  house,  as  before,  and  was  soon  afterwards  sued  by  seve- 
ral of  the  creditors,  whose  executionB  against  auch  goods  were  satis- 
fied W  liim  without  setting  up  the  trust  deed  or  resoitiuK  to  the 
trust  rand,  but  money  was  raised  on  it  afterwards  for  o&er  cre- 
ditors ;  and  above  two  |rears  after  the  deed  the  husband  being  sued 
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Another  class  of  cases  which  may  be  here  noticed,  Ch.  XV.  s.  i. 

are  those  where  a  man  being  indebted  to  one  ere-  AcHan/or 

ditor,  and  apprehending  process  at  his  suit,  gives  a  ' 


judgment  or  other  security  to  another  creditor,  for 
the  purpose  of  ehabUng  him  to  recover  his  debt. 
Tliis,  if  really  done  for  the  pi^rpose,  and  not  with  a 
Tiew  of  himself  benefiting  by  the  transaction,  will 
not  be  considered  as  fraudulent  within  the  statute, 
but  be  good  against  the  other  creditor,  though  ex- 
pressly for  tile  purpose  of  defeating  his  execution.  . 
Thus,  where  A,  being  sued  by  a  creditor,  confesses 
a  judgment  tp  another  creditor,  for  a  debt  bon&  fide 
due  to  him',  or  for  such  a  sum  as  will  cover  all  his  '  Holbiidv. 
debts,  directing  a  rateable  proportion  to  be  made  *,  5  t.  R.  335. 
or  assigns  his  effects  to  trustees  for  the  like  purpose,  « Maad  v. 
which  trustees  take  possession  accordingly ',  the.^SJ^®^* 
creditor  who  first  sued  his  debtor  cannot  afterwards  ,  pc^^tock 
levy  the  effects  on  the  ground  of  the  executions  o.  Lyster, 
being  fraudulent  as  against  him.  3  M-&  S.  371. 

Another  injury  committed  by  the  officer,  for  which 
the  sheriff  is  civilly  liable  to  make  amends  to  the 
party,  is  that  of  extortiofi,  which  is  punished  by 

by  die  ffaintiff,  a  creditor  before  that  time,  the  tnist  deed  was  set 
up  in  bar  of  the  levy  upon  the  goods  in  the  house,  and  the  sheriff  re- 
tonied  nuiia  bona.  And  upon  an  action  brought  for  a  fiike  return,  ^ 
hekL  diat  in  the  consideratton  of  the  question,  whether  this  was  a 
bona  fide  transaction,  or  a  coatrivancei  to  defeat  creditors,  and 
therefore  void  at  common  law,  or  by  the  stat.  l3£Uz.  0.5,  it  is 
material  to  sabmit  to  the  jury  the  relative  value  of  property  with- 
drawn from  the  reach  of  the  creditors,  iii  proportion  to  the  amount 
of  their  demands  at  the  time,  aad  the  value  and  tangibility  of  that 
substituted  in  its  place,  in  aid  of  the  conclusion  that  the  deed  was 
covenous  against  them;  and  therefore  a  verdict  for  the  plaintiff, 
£)unded  principally  on  those,concomitant  drcumstancesi  1st.  the 
previous  embarrassment  of  the  husband ;  ad.  the  want  of  notoriety 
of  the  conveyance  at  the  time;  3d.  the  want  of  an  inventory; 
i^th/  the  continuance  of  the  huaband's  possession,  thou^  con- 
SBStent  with  the  deed,  yet  without  notice  of  the  change  of  property; 
and  5kh.  the  appropriation  by  the  husband  of  a  part  of  the  money 
raiaad  by  the  trustees  to  his  own  use,  without  objecdon,  was  set 
asidb^  and  a  new  trial  granted  to  bring  the  question  more  fully  be* 
lore  the  court  and  jury,  as  to  the  g(>od  faith  of  the  transaction, 
and  the  value  of  tne  constdertition,  and  its  \availahility  to  the 
creditors. 

E  B  several 
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several  statutes.  By  the  stat.  29  Eliz.  c.  4,  certain  fees 
are  given  to  sheriffs  for  levying  ejecutions\  and  by 
the  32  Geo.  2,  c.  28,  various  other  provisions  are 
made  to  prevent  the  oppression  of  indigent  de- 
fendants by  the  rapacity  of  bailiff.  If  a  bailiff 
offend  against  these  statutes,  the  psrty  injured  has 
his  election  either  to  sue  him  or  the  sheriff ',  but  be 
cannot  recover  penalties  against  both  for -the  same 
offence  *.  If  he  sue  the  sheriff,  he  must  in  general 
prove  the  writ,  warrant,  and  misconduct  of  the  bailiff; 
but  if  the  sheriff  has  returned  the  writ,  and  the  ex- 
tortion  appear  on  the  face  of  his  return,  the  warrant 
is  unnecessary  (^.  The  same  evidence  should  be 
given  in  the  action  against  the  baiUff.  One  of  the 
offences  enumerated  in  the  latter  act  of  parliament, 
is  taking  more  than  by  law  is  allowed  for  waiting  till 
bail  is  given,  for  which  a  penalty  of  fi|ly  pounds  is 
inflicted ;  but  it  has  been  holden,  that  no  action  can 
be  maintained  for  this  offence,  without  proving  a 
regular  table  of  fees,  settled  in  pursuance  of  that  act, 
which,  1  believe,  has  never  yet  been  done'. 

For  Jake  return  of  mesne  process,  the  declaration 
generally  states  the  plaintiff's  cause  of  action ;  that  a 
writ  issued  and  was  delivered  to  the  defendant,  and 
that  the  defendant  either  did  take  the  debtor,  and 
afterwards  permitted  him  to  escape ;  or  else  that  he 
might  have  taken  him,  but  did  not,  and  returned 
non  est  inventus.  In  this  case^  therefore,  the  first 
evidence  will  be  the  plaintiff's  cause  of  action^  in  the 
same  manner  as  if  the  action  were  against  the  on- 
ginal  defendant,  and  therefore  his  acknowledginent 
will  be  admissible  ^,  next  the  writ  and  return  (e)  by 

an 

(<f)  If  the  judgment  be  stated  in  the  declaration  he  miut  also 
prove  that.    Savage  ▼.  Smith,  H  Black.  1  loi. 

(e)  In  Webb  v.  Heme  and  another,  1  Bos.&PuI.  281,  where  the 
declaration  for  an  escape  on  mesne  process  alleged  that  the  writ 
was  endorsed  for  bail,  by  viriue  of  an  t^ffidaoit^  &c.  the  court  held, 
that  the  affidavit  should  be  proved,  and  that  the  production  or 

proof 
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an  examined  copy  of  the  original,  filed  of  record,  Ch..  XV.  1. 1. 

which  is  sufficient  evidence  of  the  writ  itself,  and  of    ^^^  Betum 

its  delivery  to  the  sheriff;  then,  the  warrant  to  the      ^^^ 

officer,  in  the  same  manner  as  in  the  former  in-  ^ 

stance ;  and,  lastly,  either  that  the  defendant  was      [  390  ] 

once  in  the  custody  of  the  bailiff,  or  of  his  follower 

ia  his  presence',  and  escaped  from  him ;  or  else  that  *  Blatch 

notice  was  given  to  the  sheriff,  under-sheriff,  or  Cowp.63! 

bailiff,  where  the  defendant  was,  and  that  he  might 

have  been  arrested  had  the  officer  thought  proper  to 

have  taken  him.    But  notice  to  the  agent  in  London 

of'  a  cotmtry  under-sheriff  will  not  be  sufficient  *.  In  *  Gibbonv. 

order  to  sho^v  the  amount  of  the  damages  which  he  n^^^?'  ?oa 

has  sustained,  the  plaintiff  should   also  prove  the 

circumstances  of  the  defendant  at  the  time  of  the 

arrest,  and  that  he  has  since  absconded^  or  become 

insolvent,  for  if  the  defendant  were  originally  in  bad 

circumstances,  or  he  may  be  met  with  every  day, 

and  the  plaintiff  has  not  in  fact  been  injured  by  this  »  Tempest 

negligence  of  the  defendant,  the  damages  will  be  ^*  L"^%» 

merely  nominal  ^ 

If  tine  sheriff  make  a  return  of  cepi  corpus,  and  the   Etcape  on 
ground  of  complaint  be  that  he  had  not  the  de-  -^^'*'*^«**»- 
fendant  forthcoming  at  the  return  of  the  writ,  the 
(daintiffmnst  prove  his  debt^  the  writ  and  retum, 
which,  admitting  the  caption,,  renders  the  warrant 
unnecessary.  He  must  then  prove  that  the  defendant 
was  at  large,  or  in  improper  custody  (tfter  the  return 
of  the  writ^,  that  no  bail  above  was  put  in,  and  that  by  *  a  Blab.  1048. 
these  circumstances  he  has  been  injured ;  for  where  J^^Matteson^^ 
a  sheriff's  officer  kept  a  defendant  in  his  custody  a  T.  Rep.  172. 
some  time  after  the  retum  of  the  writ,  and  then  took     [  391  } 
him  to  prison,  yet  as  the  plaintiff  was  not,  infect, 
delayed  or  injured,  the  au>tion  was  holden  not  to  l)e 

proof  of  the  writ,  whereon  the  sum  was  endorsed,  was  not  suffi- 
cient proof  of  this  substandve  alleviation.  But  if  it  had  only  said, 
endorsed  for  bail  for  90  much,  then  it  would  not  have  been  neces- 
sary ;  and,  in  the  other  case,  an  examined  copy  would  be  suffi- 
cient.    Fide  Bttl.N.  P.  14. 

B  E  2  maintainable 
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maintainable  ^  This  action  is  generally  brought 
where  the  defendant  has  been  permitted  to  go  at 
large  without  a  bail  bond,  and  the  court  will  not, 
in  such  a  case,  stay  the  proceedings  upoti  the  de- 
fendant putting  in  bail  * ;  nor  will  putting  in  such  bail, 
after  the  expiration  of  the  term  in  which  the  writ  is 
returnable,  afford  any  defence  to  the  action  com- 
menced before  ^ ;  but  if  the  defendant  in  the  original 
action  do,  in  fact,  put  in  and  perfect  bail,  or  havii^ 
put  in  bail  render  himself  in  their  discharge  before 
the  time  for  bringing  in  the  body  is  expired,  the 
action  is  not  maintainable  although  no  bail  bond  has 
been  taken  ^. 

In  an  action  for  a  false  return  of  the  writ  of  Jieri 
facias,  the  plaintiff  must  prove  examined  copies  of 
the  judgment,  writ,  and  return,  and  give  evidence  of 
the  warrant,  as  in  other  cases.  He  must  then  prove, 
tliat  the  debtor  had  goods  within  the  county,  and  that 
due  notice  was  given  to  the  defendant,  or  his  bailiff, 
oT  them.  If  the  property  of  the  goods  is  alleged  to 
be  in  a  third  person,  and  the  sheriff  be  indemnified 
by  hiin  to  return  nulla  bana^  the  plaintiff  must  also  be 
prepared  to  prove  the  property  to  be  in  die  original 
defendant,  by  showing  acts  of  ownership  by  him,  or 
other  conduct  inconsistent  with  the  claim  which  is 
set  up. 

In  general  the  goods  of  the  debtor  are  bpnnd  from 
the  time  of  deUvering  the  writ  to  the  sheriff;  but  if 
the  plaintiff,  or  his  attorney,  give  directions  to  the 
sheriff  not  to  levy  till  a  future  day,  and  in  the  mean 
time  another  writ  be  delivered  to  the  sheriff^  the 
plaintiff  loses  his  priority ;  and  the  sheriff  should  levy 
on  the  second  writ^.  In  this  case,  therefore,  the 
sheriff  may  return  nulla  bona  on  the  first  writ,  and 
support  his  return  by  proving  the  fact.  So  if  a,  trader 
has  committed  an  act  of  bankruptcy  before  the  writ 
was  delivered  £0  the  sheriff,  or  being  in  prison  for 
debt  at  the  time,  remain  there  so  long  afterwards  as, 
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'to  make  up  two  months^  and  a  commission  issue    CL^V.  s.  1. 
against  him*;  this  by  relation  devests  him  of  all     -Arfftm^ 
.property  from  the  firs^  and  the  sheriff  must  not  pro-   £X^ 
ceed  to  sell,  though  he  had  in  fact  levied  the  goods.  ■ 

Here  also  the  sberifFmust  return  nulla  bona,  and  give  '  ^^P^' 
evidence  of  the  different  facts  necessary  to  support  the  i'buit.  20, 
commission,  vi2.  the  trading,  act  of  bankruptcy,  8cc.     Chippendale 
•     Where  the  action  is  brought -against  a  sheriff- for  Bu1jI^4t. 
the  escape  of  one  in  execution,  the  plaintiff  may  de- 
clare in  debt;  and  if  t^e  sheriff,  having  returned 
eepi  corpus,  afterwards  permitted  the  defendant  to 
escape,  the  plaintiff  must  prove  copies  of  the  judg- 
ment, writ,  and  return.    But  if  the  escape  were  from 
the  bailiff  before  the  return,  and  the  writ  remain  un- 
retumed  in  the  sheriff's  hands,  the  writ  itself  may  be 
produced.  The  plaintiff  should  also  in  this  case  prove  SedTide 
the  warrant,  to  show  that  at  the  time  the  debtor  AitAer  Cowp. 
escaped  from  the  bailiff,  he  was  invested  with  that  63^ 
character.    If  the  debtor,  being  in  the  county  gaol, 
was  charged  with  a  writ  of  execution,  by  lodging  it 
with  the  sheriff,  it  will  be  necessary  to  prove  the  fact 
of  his  so  being  in  custody,  at  the  time  of  the  delivery 
of  the  writ;  and  to  avoid  the  difficulty  which  might 
otherwise  arise  in  this  case,  it  is  by  stat  8  8c  9  W.  3,  8  &  9  ^*  3^ 
enacted,  "  That  if  any  person  or  persons  whatsoever,    *  f  <sqq  1 
desiring  to  charge  any  person  with  any  action  or 
execution,  shall  desire- to  be  informed  by  the  marshal 
of  the  King's  Bench,  or  warden  of  the  Fleet,  or  their 
Tespective  deputy  or  deputies,  or  by  any  other  keeper 
or  keepers^  of  any  other  prison  or  prisons,  whether 
such  person  be  a  prisoner  in  his  custody  or  not,  the 
said  marshal  or  warden,  or  such  other  keeper  or 
keepers  of  any  otheir  prison  or  prisons,  shall  give  a 
true  note  in  writing  thereof  to  the  person  so  request- 
ing the  same,  or  to  his  lawful  attorney,  upon  demand 
at  his  office  for  that  purpose^  or,  in  defttult  thereof, 
shall  forfeit  the  sum  of  fifty  pounds;  and  if  such 
sArshal  or  warden,  or  their  respective  deputy  or 

£  E  3  deputies 
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deputies  exercising  the  said  office,  or  other  keeper  or 
keepers  of  any  other  prison  or  prisons,  shall  giye  a 
note  in  writing  that  such  person  is  an  actual  prisoner 
in  his  or  their  custody,  every  such  note  shall  be  ac- 
cepted and  taken  as  a  sufficient  evidence  that  such 
person  was  at  that  time  a  prisoner  in  actual  custody." 

In  cases  where  the  prisoner  was  in  custody  of  a 
former  sheriff,  the  assignment  of  the  prisoners  made 
by  him  to  the  defendant  should  also  be  proved ;  for 
the  sheriff  is  only  chargeable  with  such  prisoners  as 
are^assigned,  unless  he  come  into  office  on  the  death 
of  the  old  sheriff,  in  which  case  he  must  take  notice 
of  all  prisoners  in  the  gaol  at  his  peril. 

If  the  action  be  brought  against  the  marshal  of  the 
King's  Bench  pr  warden  of  the  Reet,  the  plaintiff 
must  prove  the  debtor  to  have  been  regularly  com- 
mitted to  his  custody  by  the:  court,  which,  in  cases 
of  execution  it  should  seem,  can  only  be  done  by 
proving  an  examined  copy  of  the  commiHitur  entered 
of  record ;  but  where  the  debtor  is  committed  on  a 
habeas  corpus  charged  with  titesne  process,  the  produo 
tion  of  the  habeas  corpus  itself,  with  the  judge's  com- 
mitment annexed  to  it,  is  sufficient  evidence  of  such 
commitment,  it  being.also  proved  that  notice  of  it 
was  given  to  the  defendant  by  entering  a  memoran* 
dum  of  it  in  the  book  kept  by  him  for  that  purpose. 
.  When  a  defendant  is  in  custody  of  the  marshal, 
and  is  to  be  charged  with  a  King's  Bench  execution, 
a  rule  is  obtained  for  the  marshal  to  acknowledge  tiie 
defendant  to  be.  in  biscu$tody,  and  he  is  committed 
upon  such  acknowled^ent.  In  this  case,  therefore, 
it  would  be  proper  to  prove  such  acknowledgment  on 
the  trial ;  but  if  he  be  in  custody  of  the  warden  of  the 
Fleet,  and  is  to  be  charged  with  a  ConimcNa  Pleaa  or 
Exchequer  writ  ,a  habeas  corpus  is  obtained,  tiie  letum 
to  which  proves  the  fact  of  his  -being  in  custody* 

Having  thus  established  the  fact  of  the  prisoner 
being  in  the  defendant's  custody,  the  plaintiff  must 

next 
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next  prove*  the  eseape  from  it,  by  evidence  of  the   Ch.XV.i.i. 
debtor  having  been  afterwards  seen  at  large ;  and  in      Actumfor 
this  case,  whether  his  escape  were  before  or  after  the    ^^^^^^ 
return  of  the  writ,  the  sheriff  is  equally  liable  to  an  — _««« 
action.    He  cannot  permit  him  to  be  out  of  his  own      [  395-  ] 
custody  for  a  moment,  and  even  where  after  the  arrest 
the  bailiff  suffered  the  defendant  to  go  about  on  two 
different  days,  in  company  with  his  follower,  for  the  *  ^^n 
purpose  of  enabling  him  to  settle  his  affairs,  it  was  1  Bos*  &'Puh 
holden  to  be  an  escape'.    So  where  a  bailiff  of  a  ^4- 
liberty  having  arrested  the  defendant,  delivered  him 
into  the  county  gaol,  this  was  determined  to  be  an  ^^^J^"* 
escape  *.    The  evidence  of  the  escape,  as  well  as  that  Surrey,  a  T. 
of  the  custody,  is  rendered  much  more  easy  by  the  ^P-5- 
before-mentioned  statute  of  8  &  9  Will.  3,  which  8&9W.a, 
enacts,  "That  if  the  marshal  or  warden,  or  their    *^'*  '  * 
deputies,  or  the  keeper  of  any  prison,  aft;er  one  day's 
notice  in  writing  for  that  purpose,  shall  reftise  to  show 
a  prisoner  committed  in  execution,  to  the  creditor 
or  his  attorney,  such  refusal  shall  be  adjudged  an 
escape.'* 

The  defendant  may  put  the  plaintiff  to  the  proof 
of  all  these  facts  by  the  plea  of  nil  debet.    He  may 
also  plead  that  the  escape  was  against  his  will,  and 
that  he  made  fresh  pursuit  and  retook  the  prisoner 
before  the  commencement  of  the  plaintiff 's  actjon ;  SflcgW.^, 
but  before  such  plea  is  received,  affidavit  must  be  ^*^7* 
made  by  the  gaoler  that  the  prisoner  escaped  without 
his  consent  or  privity.    This  plea  may  be  pleaded  to  '  ^SPJ^ 
an  action  charging  a  voluntary  escape ',  for  the  plain-  ji't.  Rep/ia6i. 
tiff  may,  on  such  a  count,  give  evidence  of  a  neg-     [  396  ] 
Ugeni  escape,  and  if  it  appear  that  the  prisoner 
escaped  from  the  rules  of  the  King's  Bench  prison 
without  the  niarshal's  knowledge,  that  will  not  falsify 
1h^  plea.   The  defendant  may,  also,  where  the  escape  ibid., 
feis  been  against  his  will,  plead  and  give  in  evidence 
that  the  prisoner  returned  into  his  custody  before  the 

£  E  4  commencement 
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commencement  of  the  action,  which  is  equivalent  to 
a  retaking  by  him,  but  in  this  case  it  must  appear 
that  the  prisoner  remained  in  custody  till  the  com- 
mencement of  the  plaintiff's  action ;  and,  therefore, 
where  the  defendant  pleaded  generally  that  the  pri- 
soner returned,  and  that  the  defendant  did  thereupon 
then  and  afterwards  keep  and  detain  him,  and  the 
replication  traversed  the  keeping  and  detaining  modo 
et  formd,  and  the  plaintiff  proved  that  the  prisoner 
again  escaped,  and  died  out  of  custody,  the  court 
held  that  be  was  eAtitled  to  a  verdict '. 

The  law  in  this  case  is  extremely,  severe  on  gaolers, 
for,  if  the  prisoner  cannot  be  retaken  on  a  fresh  pur- 
suit, no  excuse  is  admitted  but  the  act  of  God^.or  the 
king's  enemies.  The  destruction  of  his  prison  by 
a  riotous  mob  ^,  the  secret  escape  of  an  alien  from 
his  custody',  or  a  rescue  from  his  officers,  while 
obeying  the  commands  of  a  habeas  corpus  ^,  furnish 
no  defence  to  this  action,  though  no  actual  ne^- 
gence  is  imputable  to  him. 

The  plaintiff  is,  in  this  action,  entitled  to  recover 
all  money  which  is  due  to  him  from  the  prisoner; 
and,  therefore,  the  circumstances  of  the  defendant 
are  not  material  to  be  proved  ^. 

Another  injury  which  a  person  may  sustain  by  the 
tortious  or  negligent  act  of  the  sheriff  or  his  deputies, 
and  for  which  the  law  gives  an  action,  is  the  taking 
insufficient  sureties  on  granting  a  replevin  of  a  dis- 
tress for  rent.  The  statute  1 1  Geo.  2,  c.  ig,  s.  S3, 
enacts,  that  all  sheriffs  and  other  officers,  having  au- 
thority to  grant  replevin,  shall,  in  any  replevin  of  a 
distress  for  rent,  take  from  the  plaintiff,  and  two 
responsible  persons,  as  sureties,  in  their  own  names, 
a  bond  in  double  the  value  of  the  goods  distrained, 
conditioned  for  prosecuting  the  suit  with  effect  and 
without  delay,  and  for  duly  returning  the  goods  and 
chattels  distrained  in  case  a  return  shall  be  awarded. 

For 


SHERIFFS  AND   BAIUFFS.  ^25 

For  a  neglect  of  duty  in  this  particular,  the  sheriff,  Cb.  XV.  1. 1. 

.  underHsheriff,  and  replevin  clerk  are  all  liable ' ;  and  a  Action  for 

bailiff  who  makes   cognizance  may  maintain   the  ^^^JJ^^ 

action,  as  well  as  a  person  who  is  the  actual  land-  ' 

lord*.  'RichardBV. 

In  order  to  sustain  this  action,  the  plaintiff  should  ^^q"'  ^  ^^*^' 
prove  the  several  facts  averred  in  his  declaration ;  *  p^^  ^^ 
viz.  the  taking  the  distress,  the  replevin  made,  the  Earner,  i  B.  & 
bond,  and  the  insufficiency  of  the  sureties.  '  ^  ' 

The  replevin  will  be  proved  by  the  sheriffs  or  re- 
plevin clerks ;  precept  or  warrant,  as  formerly  directed 
when  speaking  of  executions,  &c. ;  and  the  bond  by  the 
subscribing  witness.    At  one  time  slight  evidence  of 
the  insufficiency  of  the  sureties  appears  to  have  been 
considered  sufficient ' ;  but  modem  decisions  have  *  Saunder» 
much  narrowed  the  liability  of  sheriffs  in  this  par-  Sji^^'e^ 
ticular ;  and  it  is  now  held,  that  if  the  sureties  taken 
,by  the  sheriff  are  of  apparent  responsibility,  he  is 
not  answerable  to  the  landlord,  though  he  neglected 
to  inquire  into  their  actual  sufficiency  ^,  so  that  some  <  Hindal «. 
evidence  should  be  adduced  to  show  either  that  the  ^j^des, 
sheriff  or  his  officer  actually  knew  of  the  insufficiency 
of  the  sureties ;  or  that  their  habits  of  life  were  so 
low,  or  their  insolvency  so  notorious,  as  must  neces- 
sarily have  raised  a  suspicion  of  their  sufficiency  in 
his  mind. 

There  have  been  some  differences  of  opinion  aa  to 
the  extent  of  the  sheriff's  liability  in  this  case.    The 
Court  of  Song's  Bench  in  two  instances  ^,  and  the  » G^a  v.  Letb- 
Conmion  Pleas  in  one  ^,  detennined  that  he  was  only  bridge,  4  T.R. 
liable  to  the  value  of  the  goods  distrained ;  but  in  w^cinson  9. 
another  case,  the  latter  court  held  that  he  was  Hable  MCaulej,  lb. 
to  the  extent  of  the  penalty  in  the  bond.  B^^*' 

On  principles  somewhat  similar  to  the  last,  is  the  a  H.  B.  547* 
action  founded  on  the  statute  8  Anne,  c.  14,  s.  1, 
which  enacts,  that  no  goods  or  chattels  upon  any  mes- 
suages, lands,  or  tenements,  leased  for  life,  term  of 

years. 
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Part  II.  yearsy  at  will^  or  otherwise,  shall  be  liable  to  be  taken 

Actkm/ar  by  virtue  of  an  execution,  on  any  pretence  wbatso- 

'^p^ing  tht  ®^^^'  unless  the  party  at  whose  suit  the  said  execution 

landlord! t  is  sued  out,  before  the  removal  of  such  eoods  from  off 

Rent  '  • 

'  the  said  premises  by  virtue  of  such  execution  or  ex- 
tent, pay  to  the  landlord  of  the  premises,  or  his  bailiff, 
all  such  sums  of  money  as  are  due  for  rent  for  the 
said  premises  at  the  time  of  such  taking  of  the  goods, 
provided  the  arrears  of  rent  do  not  amount  to  more 
than  one  year's  rent. 

Videante,aoi.       To  support  this  action,  the  plaintiff  must  prove 

the  demise  as  stated  in  the  declaration,  the  levy  made 
under  the  sheriff's  warrant,  and  that  notice  of  the 

•Smith  V.        arrear  was  given  to  the  sheriff,  under-sheriff,  orbailiff', 

3  Taunt.  400.    ^^  the  value  of  the  goods  seized. 

This  will  entitle  him  to  the  amount  of  a  year's  rent, 
provided  the  goods  will  extend  so  fiir,  and  so  much 
were  due  at  the  time  the  levy  was  made,  but  not  to 
any  rent  accruing  due  after  the  seizure,  though  while 

*  Hoskins  V.  the  sheriff  was  in  possession  *,  and  this  even  in  the 
i^& S.  245.  *^^®  ^^  *  seizure  of  growing  com,  which  must  neces- 
'  Gwilliam  v.     Bsrily  remain  on  the  premises  to  ripen  '. 

^^5'''  In  regard  to  the  species  of  execution  against  which 

"^*   '^'  the  landlord  is  thus  protected,  it  has  been  held  that  an 

*  St.  John's  outlawry  in  a  civil  suit  ♦!  an  execution  for  the  costs 
Murcox,  of  a  nonsmt ',  and  even  a  seizure  under  a  commission 
7  T.  Rep.  359.  of  bankrupt  ^  are  within  the  statute ;  but  that  the 
MB^nchet  v.  pferogative  process  of  an  extent  in  add  is  not  ^ :  and 
9  W^i4o.  though  the  plaintiff  would  be  protected  against  the 
^  Ba6kley  v.  assignees  of  a  bankrupt,  yet  if  the  sheriff  seize  under 
Rep.  ^  '  an  executicm,  Und  such  execution  is  overhanled  by 
^Rexu  ^  commission,  die  sheriff  will  not  be  allowed  to 
De  Can*,  deduct  the  year's  rent  due  to  the  landlord  in  an  action 

3  Priced  17 

^  ' ''      by  the  assignees,  unless  he  has  aetaatty  paid  it  over 

^iiM«.  Lopes,  before  notice  of  the  commission '. 
15  East,  990. 
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SECTION  II.  [  397  ] 

Against  Justices,  Constables,  and  Revenue  Officers. 

In  actions  against  officers  of  the  criminal  and   Ch.XV.  s.a. 
revenue  law,  some  previous  steps  are  rendered  neces-     ^  Statuia 
sary  by  the  positive  rules  of  several  acts  of  parlia^     Jtu^t^ 
ment,  which  the  plaintiff  must  be  prepared  with     Omttables. 
evidence  to  show  he  has  complied  with.    By  sta-  *" 

tute  21  Jac.  1,  c.  12,  actions  against  justices  of 
peace,  mayors,  bailiffs,  churchwardens,  overseers  of 
the  poor,  constables,  and  other  peace  officers,  or  per- 
sons acting  in  their  assistance,  or  by  their  command, 
must  be  brought  in  the  proper  county.  By  statute 
7  Jac.  1,  c.  5,  (made  perpetual  by  the  other  act)  the 
defendant  may  give  every  thing  in  evidence  on  the 
general  issue  (f).  And,  by  24  Geo.  2,  c.  44,  s.  i«  no 
writ  can  be  sued  out  against  a  justice  for  what  he 
does  in  the  execution  of  his  office,  till  notice  in 
writing  of  such  intended  writ  has  been  delivered  to 
him,  or  left  at  his  usual  place  of  abode,  by  the  at- 
torney or  agent  of  the  party  who  intends  to  sue,  one  r  ^^S  ] 
calendar  month  before  the  suing  out  the  same ;  in 
which  notice  must  be  contained  the  cause  of  action, 
and  on  the  back  of  which  must  be  endorsed  the  name 
and  place  of  abode  of  such  attorney  or  agent.  By 
secjt.  3,  the  plaintiff  must  be  prepared  to  prove  the 
notice  on  the*  trial ;  and,  by  sect.  5,  he  is  precluded 
from  giving  evidence  of  any  cause  of  action  not  con- 
tained in  it. 

(/)  ^7  statute  4a  Geo.  3,  c.  85,  s.  6,  the  provisions  of  this  sta- 
tute of  91  Jac.  1,  are  extended,  to  persons  holding,  exercising,  or 
being  employjBd  in  an^  public  epiploym^t,  office,  atation^  or  c^pa* 
city,  either  civil  or  military ^  either  in  or  out  of  this  kingdom,  who 
have,  bj  virtue  of  such  public  employment,  office,  &c.  power  to 
CQolmi^  P«raoD8  to  safe  custody,  eicept  that  the  plaintiff  is  per- 
mitted to  state  any  thing  done  out  of  tnis  kingdom  to  have  been 
done  at  Westminster. 

By 
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By  the  same  statute,  (sect.  6.)  no  action  can  be 
brought  ai^ainst  any  constable,  or  any  other  person 
acting  by  his  order,  or  in  his  aid,  for  any  thing  done 
in  obedience  to  a  justice's  warrant,  under  hand  and 
seal,  until  demand  made  or  left  at  the  usual  place  of 
his  abode,  by  the  party  intending  to  bring  such  action, 
or  by  his  attorney  or  i^ent,  in  writing,  signed  by 
the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  the  space  of  six  days  after  such  de- 
mand ;  and  in  case,  after  such  demand  and  compli- 
ance therewith,  by  showing  the  said  warrant  to,  and 
permitting  a  copy  to  be  taken  thereof  by  the  party 
demanding  the  same,  (which,  it  has  been  holden, 
may  be  done  any  time  before  the  action  is  commenced, 
though  after  the  expiration  of  six  days),  an  action  be 
brought  against  the  constable,  8cc.  without  making 
the  justice  a  defendant,  on  producing  or  proving  such 
warrant  at  the  trial,  the  jury  are  to  give  a  verdict  for 
the  defendant,  notwithstanding  any  defect  of  juris- 
diction in  the  justice.  And  if  the  action  be  brought 
jointly  against  the  justice  and  the  constable,.  then| 
upon  proof  of  the  warrant,  the  jury  are  to  find  for 
the  latter,  notwithstanding  such  defect  of  jurisdic- 
tion ;  and  if  they  find  against  the  justice^  the  plaintifi* 
is  to  recover  the  costs  he  is  to  pay  to  such  defendant 
against  the  justice.  If  the  judge  certify  that  the  in- 
jury was  wilfully  and  maliciously  done,  the  plaintiff 
is  (by  sect.  7.)  entitled  to  double  costs ;  and  the  same 
advantage  is  given  to  the  defendant,  in  case  of  his 
success,  by  the  before-mentioned  statute  7  Jac.  1, 
c.  5.  The  action  must,  by  the  statute  24  (}eo.  s, 
c.  44,  a.  8,  be  brou^t  within  six  calendar  months, 
but  if  any  part  of  the  imprisonment  under  a  wanant 
be  within  six  months,  the  justice  is  liable  to  an  action 
pro  tanto. 
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Justices  are  still  further  protected  by  a  Iate«act  of  Ch.  XV.  s.3. 
parliament,  which  enacts,  that  in  all  actions  what-    '^  Siatute$ 
soever,  which  shall  thereafter  be  brought  against  any     Kttkaa^ 
justice  or  justices  of  the  peace  in  the  United  King-     ComtoMeff. 
dom,  for  or  on  account  of  any  conviction  by  him  or  ' 

them. had  or  made,  under  or  by  virtue  of  any  act  or  cTui. 
acts  of  parliament  in  force  in  the  said  United  Kingdom, 
or  for  or  by  reason  of  any  act,  matter  or  thing  what- 
soever, done  or  commanded  to  be  done  by  such  jus- 
lace  or  justices,  for  the  levying  of  any  penalty,  appre- 
hending any  party,  or  for  or  about  the  carrying  of 
any  such  conviction  into  effect,  in  case  such  convic- 
tion shall  have  been  quashed,  the  plaintiff  or  plaintifls,  [  400  ] 
in  such  action  or  actions,  besides  the  value  and 
amount  of  the  penalty  or  penalties  which  may  have 
been  levied  upon  the  said  plaintiff  or  plaintiffs,  in 
case  any  levy  thereof  shall  have  been  made,  shall 
not  be  entitled  to  recover  any  more  or  greater  da- 
mages than  the  sum  of  two-pence,  nor  any  costs  of 
suit  whatsoever,  unless  it  shall  be  expressly  alleged 
in  the  declaration  in  the  action  wherein  the  recovery 
shall  be  had,  and  which  shall  be  in  an  action  upon 
the  case  only,  that  such  acts  were  done  maticiously, 
and  without  any  reasonable  or  probable  cause. 

In  cases  where  malice  is  thus  alleged,  it  will  be  Burieyo. 
important  to  prove  in  evidence,  not  only  the  circum-  Jxaun^'fiSo. 
stances  really  attending  the  case  of  the  plaintiff,  but 
also  what  passed  before  the  magistrate ;  for  though 
the  prosecution  may  have  been  wholly  without  foun- 
dation, yet  the  magistrate  may  have  been  blame- 
less upon  the  evidence  laid  before  him. 

And,  by  the  second  section  of  the  same  act,  it  is 
enacted,  that  the  plaintiff  shall  not  be  entitled  to 
recover  against  such  justice  any  penalty  which  shall 
liave  been  levied,  nor  any  damages  or  costs  whatever, 
in  case  such  justice  shall  prove  at  the  trial  that  such 
plaintiff  was  guilty  of  the  offence  whereof  he  had. 

been 
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Part  ir.       been  convicled,  or  on  account  of  which  he  had  been 

The  Statuttt    apprehended,  or  had  otherwise  suffered,  and  that  he 

'^^^^^     had  undergone  no   greater  punishment  than  was 

Ogken.       assigned  by  law  to  such  offence. 

This  act  of  parliament  extends  to  all  cases  of  con- 


Massey  r.        victions,  whether  a  pecuniary  penalty  or  a  corporal 

13  £ast/67.      punishment  is  inflicted ;  and  if  the  party  be~  duly 

convicted,  the  formal  record  of  .conviction  may  be 
drawn  up  any  time  before  the  trial  of  the  action. 

Officers  of  the  ercfse  (by  23  Geo.  3,  c.  70,  s.  30, 8ic.) 
and  those  of  the  customs  (by  24  Geo.  3,  c.  47,  a.  35.) 
are  protected  by  nearly  the  same  regulations  as  were 
made  by  the  previous  statutes  in  favour  of  justices. 
A  month's  notice  (g)  is  to  be  given^  which  is  to  con- 
tain the  cause  of  action,  and  tiie  names  and  places  of 
[  401  ]  abode  of  the  person  who  is  to  bring  the  action,  and 
of  his  attorney  or  agent.  The  venue  is  confined  to 
the  proper  county,  and  the  defendant  has  the  ad- 
vfintage  of  the  general  issue.  In  two  respects  only 
they  differ  from  the  others,  both  of  which  are  inore 
favourable  to  than,  viz.  the  action  jmnst  be  brought 
within  Mre^  months,  and  the  defendant,- in  case  of 
the  plaintiff's  failure,  recovers  treble  .cpsta. . 

These  statutes  havje  received  the  moat  liberal  con- 
struction in  iavour  of  officers  of  justice*  They  ex- 
tend to  every  case  where  a  man  acts  bon&fide  in  the 
supposed  execution  of  his  duty,  though  he  has  tran9- 
grossed  the  rules  of  law,  and  was  not  authorize4  to 
do  the  act  complained  of.  And  ev^  if  one  magi- 
strate act  alone  in  a  case  where  the  law  requires  the 

Toke '9  East,    <^A<^^UTence  of  another  magistrate,  her  is  still  entitled 

3C5-  to  notice. 

If  an  excise  cfficer  assault  an  innocent  man,  virhom 
he  suspects  of  being  a  smuggler,  employed  in  nmrnng 

(g)  Th«  daj  on  which  the  notiee  ia  given  »  indadedia  Ihe 
reckonings  and  therefore  if  the  notice  be  given  on  the  a8th  Apiil, 
the  writ  may  be  sued  out  on  the  a8th  May.  See  Castle  v.  Bwictt, 
ax.  Rep.  603. 

goods^ 
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goods,  no  action  is  maintainable  without  this  notice ' ;    ch  X V  a  2 
but  if  he  make  his  official  station  a  mere  pretence,    Comtruetion ' 
as  if  he  seize  goods  not  liable  to  seia^ure,  and  extort  ^  ^^  StaitOei, 
money  for  the  return  of  them,  no  notice  is  necessary 
preyious  to  the  commenceme.nt  of  an  action  of  as-  Wilson  5T. 
sumpsU  to  recover  back  the  moneys.    So  if  a  con*  ^^- 1* 
viction  before  a  justice  of  peace  be  quashed,  assumpsit  *^^^  '^'  -, 
lies  against  the  constable  to  recover  back  the  money  Rep.  485. 
levied  without  notice'.  And  these  statutes  being  only  'Felthunv. 
made  to  protect  the  officer  against  actions  which  '^^'^' 
go  to  charge  him  with  the  payment  of  money  by  way 
of  damages,  for  an  irregular  execution  of  his  office, 
have  been  held  not  to  extend  to  actions  of  replevin*.  *  Fletcher  v. 
The  constable  is  entitled  to  a  demand  of  a  copy  of  his  g  emu  283 
warrant  only  when  he  acts  in  obedience  to  it ;  if  he 
act  without  one,  or  exceed  the  authority  conferred 
on  him  by  it,  he  is  not  within  the  protection  of  this 
clause  of  the  statute.    As  if,  under  a  general  warrant 
to  seize  the  authors,  printers,  and  publishers  of  a      {  402  ] 
libel,  he  apprehend  the  plaintiff,  who  is  not  speci- 
fically named  ^ ;  or  break  into  a  house,  and  break  » Money  v. 
the  windows,  under  a  common  warrant  to  levy  a  poor  ^^^^f  1  Blac. 
rate  ^ ;  or,  if  being  directed  by  the  warrant  to  levy  »j^\  s.  C."^* 
the  goods  of  the  plaintiff,  described  as  being  of  the  'Bill  v.  Oakley, 
parish  of  G.  in  the  county  of  iS:.  and,  in  fact,  that  aM.&S.259. 
part  of  the  parish  in  which  the  plaintiff  resides  is  not 
in  the  county  7;  or  if  the  constable  of  one  hundred  '  Milton  o. 
execute  a:  warrant,  directed  by  name  to  the  constable  ^l^* 

•  5  £&9t,  333* 

of  another  himdred,  the  action  may  be  brought  with- 
out any  demand 9.    But  where  the  justice,  by  his  •  Blatche  v. 
warrant  reciting  that  sugars  had  been  stolen,  and  ^?^P*  ^  ^* 
that  there  was  reason  to  beUeve  they  were  concealed  ' 

in  the  plaintiff's  house,  directed  the  constable  to 
search  for  and  secure  them,  and  the  constable  did 
seize  sugar  there,  which,  in  fact,  had  not  been  stolen, 
it  was  holden  that  he  was  entitled  to  notice,  as  having  [f^^  ^*  ^^ 
acted  within  the  warrant '.    And  it  should  be  ob-  &  Ful.'  158. 

served. 
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Fbitn.       served,  that  though  where  the  constahle  exceeds  the 

CoHMtrudion    authority  given  him  by  the  warrant,  he  is  not  within 

€f  the  Suouiti^  the  sixth  section  of  the  statute,  which  requires  a 

'  notice,  yet  that  he  is  so  far  within  the  protection  of 

the  statute,  as  to  make  it  necessary  for  the  plaintiff 
to  conmience  the  action  within  six  months,  pursuant 
w"?*"*^'        to  the  eighth  section  thereof'.    Whether,  when  he 
3B.&ilL33o.  ^^^  without  any  warrant  at  all  he  is  so  protected. 
Smith  9.  does  not  appear  to  be  clearly  settled  ^.  It  would  pro- 

aBrod.fcB.     hably  be  so  held  if  the  point  were  to  be  expressly 
619.  raised,  though  a  nisi  prius  decision  of  Lord  Ktryon 

»  Pftrton  V.  is  to  be  found  to  the  contrary '. 
3B.&'a'33o;  Where  a  man  sustains  two  characters,  either  of 
and3£sp.aa6.  which  entitles  him  to  do  an  act,  he  may  apply  the 
'PosUewaite  act  which  he  does  to  either  of  those  characters,  and 
3^i>^a6  claim  the  advantages  of  it ^ ;  and,  therefore,  where  a 
4  Brims  9.  ^^'^  ^^^  manor,  who  as  such  is  entitled  to  seize  the 
Evelyn,  Barr.  gun  of  an  unqualified  person,  exercises  that  right, 
^u.BtBc.214.  j^jjj  Yie  is  also  a  justice  of  the  peace  within  the 

county,  no  action  is  maintainable  without  notice,  for 
the  act  will  be  referred  to  his  authority  as  a  justice. 
*        Not  only  must  the  notice  be  given,  but  die  fonn 
prescribed  by  the  legislature  must  be  strictly  fol- 
lowed ;  notice  that  an  action  will  be  commenced,  is 
[  4<>3  ]      not  sufficient;  the  nature  of  the  writ  or  procesB  that 
is  intended  to  be  sued  out  must  be  particularly  spe* 
•  Lmlace        cified  * ;  and  though  the  plaintiff  need  not  state  the 
7T.r!^.631.  form  of  action  he  intends  to  adopt,  but  will  satisfy 

the  statute  by  stating  the  cause  of  it,  yet  it  has  been 

if^Bm^*  ^^*  ^^^  ^^  ^^^^  ^^^^  ^^^  form,  and  adopts  ano- 
a  Can^.  197.  ther,  the  notice  is  invalid  ^.  Thus,  a  notice  of  an  in- 
tended action  on  the  case,  for  false  imprisonment  and 
7  Strickland  assault,  has  been  determined  not  to  be  sufficient  to 
Rep.  631,110(0  ^^^^^6  ^6  plaintiff  to  give  evidence  on  a  declaration 
(c),  and  638,  for  trespass  and  false  imprisonment  7.  We  have  seen 
qn! ride 9 Bos.  ^^^^^  Statute  protecting  justices,  also  requires  the 
KP.55a»note.  name  and  place  of  abode  of  the  attorney  or  agent  to 

be 
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be  endorsed  on  the  back  of  the  notice.   The  surname,  Ch.XV.  1.3. 
with  the  initial  letter  of  the  christian  name,  has  been  OmOmctionqf 
deemed  a  compliance  with  the  statate  in  this  parti-    ^^SiahUei. 
cnlar  * ;  but  if  the  place  of  abode  be  not  directly        ■ 
stated,  it  is  fatal.    As  where  the  attorney  signed,  1  Mayhew 
*^  Given  under  my  hand  at  Durham,"  the  notice  was  «•  Locke, 
holden  to  be  bad,  because  this  was  not  a  direct  al-  7^    "    - 

•  Taylor  t>. 

legation  that  he  resided  at  that  place  ^ ;  but  where  Fenwick, 
the  attorney  signed  his  name,  W.  S.  of  Birmingham,  3  Bos.  &  Pul. 
it  was  deemed  sufficient,  thou^  the  particular  street  and  7  T.  Rep. 
was  not  named ' ;  it  being  enough  if  the  direction  be  ^34- 
so  certain  as  to  enable  the  defendant  to  make  a  ,P^^!^^^' 

,  _,  4.        1  .  «         .       w>ugh,  3  Bos. 

tender.    The  statutes  for  the  protection  of  excise  &  Pul.  551. 
officers,  require  not  only  the  name  and  place  of  abode 
of  the  attorney  to  be  mentioned,  but  that  of  the  party 
also»  and  therefore  his  place  of  abode  at  the  time  of  ^  ^2|iv^ 
giving  the  notice,  as  well  as  that  at  the  time  of  the  «.  Bufgess,  ' 
injury,  must  be  mentioned  in  the  notice^ ;  but  if  it  3  Ta«int.  157. 
describe  two  partners,  one  of  A.  and  the  other  late  of  p^i^  f 'q 
A.  that  is  sufficient  ^.  &  P.  552. 

The  general  iisne  being  given  in  all  these  cases,  Thneqfcom- 
the  plaintiff  should,  in  cases  where  the  record  does  j^|^ 
not  show  the  action  to  have  been  commenced  within 
the  time  of  limitation,  be  prepared  with  the  writ  to      [  404  ] 
produce  in  court,  and  if  the  defendant  were  not 
served  with  the  first  writ»  it  must  be  connected  with 
the  seconds  as  was  before  directed  in  the  instance  of 
actions  on  penal  statutes.    If  the  plaintiff  be  impri*- 
soned  for  a  length  of  time,  he  has  six  months  from 
the  end  of  his  imprisonment  to  bring  his  action  ^.  e  pickengiU 
But  it  has  been  holden,  that  an  action  against  a  cus-  v.  Palmer, 
tom-house  officer  for  seizing  goods,  must  be  brought  ^^y  ^ '  **' 
within  three  months  after  the  actual  seizure,  notwith-  Johnson, 
standing  a  suit  instituted  in  the  Exchequer  for  con-  *^  ^**^  ^* 
denmation  of  the  goods,  which  is  depending  at  the 
expiration  of  the  three  months  7.    And  in  the  other    ^^? 

«•  ••  !•        •         •i»'Li*«/T»  V,  terns  f 

case,  of  a  contmmng  cause  of  action,  if  the  plaintiff  2  H.  Blac.  14. 
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« Weston  V. 
Foumier, 
14  East,  491. 

»  Ante,  391. 

Defendant** 
proof. 

Conoktum. 


*  Saloaum 
V.Gordon, 

a  Black.  813. 

*  Henshaw 
V.  Pleasance, 
lb.  1174. 

•33  Geo.  3, 
0.71,8.55. 


•Scott 

V.  Shearman, 

a  Black.  977. 

7  Strickland 
v.Wafd,7T. 
Rep.  633;  12 
East,  75. 
Gray  9.  Cook- 
son,  16  East, 

13. 

[  4O6  ] 
'  Britdan  v, 
Kinnaird, 
iBrod.  & 
Bing.  43a. 
Lowther  v. 
Earl  of  Rad- 
nor, 8  East, 
113. 
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^^e  a  notice,  and  thereby  confine  himself  to  the 
trespass  therein  mentioned,  he  must  show  either  that 
the  writ,  \vith  which  the  defendant  was  served,  issued 
within  six  months  after  the  trespass  mentioned  in 
the  notice  ^  or  that  it  is  a  continuance  of  a  writ  sued 
out  within  that  time ;  the  mode  of  showing  which  has 
been  before  spoken  of  ^.    After  this  preliminary  evi* 
dence,  the  plaintiff  is  at  liberty  to  prove  his  trespass, 
as  in  other  cases,  either  by  showing  the  act  done 
by  the  -defendant  himself,  or  by  the  warrant  in  the  case 
of  ,a  justice,  and  this  prima  facie  case  will  in  geneisl 
€aU  for  an  answer  from  the  defendants,  and  throw  the 
oftus  probandi  upon  them.    Thus  it  has  been  holden, 
that  where  an  action  of  trespass  is  brought  against  a 
custom-house  officer  for  seizing  goods,  it  is  incum^ 
bent  on  the  defendant  to  show  that  the  duty  has  not 
been  paid ' ;  and  that  even  a  condemnatiott  of  the 
goods  before  comndssioners  of  excise  will  not  dispense 
with  the  necessity  of  this  evidence^.    But,  by  a 
statute  since  made,  it  is  enacted,  that,  in  such  case, 
the  proof  of  payment  of  the  duties  shall  lay  upon  the 
plaintiff  and  not  upon  the  officer'.    If  the  officer 
prove  a  Condemnation  in  the  Exchequer,  this  is  00&- 
elusive  evidence  that  the  property  is  vested  in  the 
king,  and  a  complete  bar  to  the  action^.  But  though 
in  the  action  against  the  excise  cffioer,  the  court  de- 
cided that  a  condemnation  before  the  commissioneiB 
jdid  not  conclude  the  plaintiff,  yet,  in  an  action 
against  ^justice  it  has  been  holden  "f,  that  if  he  prove 
his  warrant,  and  conviction  of  the  plaintiff  of  any 
offence  within  his  jurisdiction,  it  will  be  conclosive 
evidence  in  his  favour,  till  reversed  or  quashed^  and 
that  the  propriety  or  justice  of  it  cannot  be  contro- 
verted at  Nisi  Prim ;  nor  can  any  evidence  of  &ets 
not  in  proof  before  the  justice  be  adduced  to  show 
that  the  justice  exceeded  his  jurisdiction  '^  but  if  the 
justice  had  no  jurisdiction,  or  knowingly  exceeded'!^ 

as 
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US  where  having  eoBvicted  a  mm  of  toe  ofience  in  Ch.  XV.  b.  2, 
ezerciring  his  ordinary  calling  on  a  Sunday^  he  after-    DefhuUmef 
wards  convicted  him  of  another  such  offence  on  the     ^^^'. 
same  day,  which  could  not  possibly  be  committed^  *^' 

the  second  conviction  being  absolutely  void«  an  ac« 
tion  lies  at  the  suit  of  the  party  injured,  without 
quashing  it' ;  and  the  like  decision  took  place  where  '  Crii^ 
justices  having  summoned  a  late  overseer  to  deliver  Cow^'elo 
up  a  particular  book  belonging  to  the  parish,  com- 
mitted him,  on  his  refusal  to  do  so^  until  he  should 
have  delivered  up  all  books  belonging  to  the  parish;  'Groome 
such  ^adjudication  and  commitment,  beyond  the  terms  ^'  m  &^^8ii. 
of  die  original  complaint,  making  the  warrant  void  >  jjjjj  ^  ^^ 
in  toto*.    It  has  been  said,  that  in  actions  of  this  man,  a  Stm. 
kindj  the  justice  is  obliged  to  show  the  regularity  of  ''^* 
his  proceedings,  and  that  the  informations,  8U5.  upon  *  ^»de  iSlMscy 
which  his  conviction  was  founded,  must  be  produced  12  East,  67; 
and  proved  in  court' ;  but  it  seems  to  be  now  qlearly  ^^  the  cases 
settled,  that  the  conviction  itself  is  sufficient  when  ,;.  Ward,  and 
drawn  up  in  form,  though  done  immediately  before  Gray  v.  Cook- 
the  time  of  its  production  in  court*.  *°"'  ^^'  ^^ 

It  may  be  propar  to  add^  to  what  has  been  already  Tender  of 
said  respecting  these  actions,  that  the  justice  may,  ^^^^wk* 
by  the  stat.  34  Geo.  3,  c.  44,  s.  2,  and  the  excise  and 
eustom*house  officers  by  the  statutes  before  alluded 
to,  wi&in  one  month  after  the  notice,  tender  amends 
tb  the  party,  or  to  his  agent  or  attorney,  and  in  case 
it  is  not  accepted,  plead  such  tender  in  bar,  together 
with  the  general  ipsue;  and  if  the  jury  find  it  to  be 
piafficient,  the  defcfndant  shall  have  a  verdict ;  and  if 
the  justioa  or  excise  officer  shall  have  neglected  to 
bave  tendered  any  amends,  or  not  tendered  sufficient, 
he  may,  at  any  time  before  issue  joined,  pay  such 
^um  into  court  as  he  shall  see  fit,  whereupon  such 
pri>ceedingB,  &c.  shall  be  had  as  in  other  cases  where 
a  defendant  is  permitted  to  pay  money  into  court.  ; 

F  F  2  Wher^ 
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Pari  II.    .      Where  the  defendant  pleads  a  tender,  the  plamtiff 

[  406  ]     may  either  reply  that  there  was  no  tender,  or  that  the 

jjf^^^     aum  tendered  was  not  sufficient ;  in  the  one  case, 

n  the  issue  will  be  on  the  defendant;  in  the  other, 

the.  evidence  will  be  the  same  as  if  the  cause  had 

stood  on  the  general  issue. 


CHAP.  XVI. 

OF    THE     EVIDENCE     IN     ACTIONS    BY    AND 
AGAINST   ECCLESIASTICAL   PEBSONS. 

SECTION   L 

In  Actions  T>y  the  Patron  or  Parson  to  try  the  Title  to, 
or  obtain  Possession  of  the  Church. 

Cb.XVI.  s.  1.  I.  WHEN  the  title  to  present  is  disputed,  and  the 
Quan  ia^ii.  bishop  admits  the  clerk  of  one  patron  in  preference 
*— — —  to  the  other,  or  on  account  of  the  dispute  refuses  to 

admit  either,  the  patron  whose  clerk  is  refused  ad- 
mission brings  his  ^uare  impedit  against  the  bishop, 
the  other  patron*  and  his  clerk.  In  this  action  the 
pleadings  are  special ;  the  declaration  states  the  tide 
of  the  plaintiff;  that  he  is  seised  of  a  manor  to  which 
the  advowson  is  appendant^  or  of  the  advowson 
[  407  ]  itself  m  gross ^  as  the  case  may  be ;  that  he,  or  those 
under  whom  he  clanms,  have  presented  on  a  fomner 
occasion ;  that  the  clerk  so  presented  has  been  in* 
stituted  and  inducted  into  the  living ;  and  that  the 
church  having  become  void,  his  right  has-been  dis- 
turbed by  the  defendant.  The  clefendant,  viz.  the 
other  patron,  (for  the  bishop  and  clerk  usually  dis- 
claim any  title,)  sets  out,  in  his  ple^i,  his  own  :tiile^ 

-  '    •  and 
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and  .concludes  with  a  trayerse  of  some  'fact  in  the  ch.  XVI.  •.  i. 
declaration,  generally  the  plaintiff's  seisin  of  the  Cbure  impedit' 
manor,  the  appendancy  of  the-adyowson  to  it,,  or  the   ■ 
plaintiff's  seisin  of  the  advowson  in  gross* 

On /pleadings  so  framed  the  plaintiff  must  be  pre* 
pared  with  evidence  to  support  his.claim  as  stated  in 
the  declaration  (^).    Ue  must  prove  at  least  one  pre-- 
sentaticm  by  himself,  or  those  from  whom  he  derives 
title,  and  that  the  clerk  so  presented  was  duly  insti* 
tuted  and  inducted  into,  the  living.    To  show  this 
he  should  produce  and  prove, .  by.  the  subscribing 
witnesses,  the  prestotation  and  letters  of  institution, 
and  .also  prove  the  induction  by  some  witness  present 
at  the  time  (fi),  or  at  least  prove,  that  the  person  so      [  408  ] 
instituted  contini^ed  in  peaceable  possession  of  the 
church.    If  the  letters  of  institution  are  lost,,  the 
bishop's  register  should  be  produced,  and  as  a  pre- 
sentation may  be  by  parol^.  that  alone  has  been  holden 
to  be  sufficient;  and  where  a  bltmk  was  left  for  the 
name  of  the  patron  parol  evidence  was  received  to  Vide  ants,, 
show  who  was  the  person  actually  presenting.    In  ^^^' 
cases  where  there  is  reason,  to  apprehend  evidence  of 
title  in  the  defendant^  it  will  be  proper  to  prove  as 
many  instances  of  presentation  as  possible ;  for,  as 
this  Is  .the. only  way  of  exercising  the  right,  every 
instance  gives. additional  strength  to. the  title.  .  But  Hob.  163. 
if  the  defendant  merely  plead  the  general  issue,  viz; 

(a)  It  has  been  usuied  to  insert  but  one  count  in  a  declaration 
in  guare  impedit^  and  when  the  defendtov  could  demand  oyer  of 
the  on&Dsl  writ,  and  avail  himself  of  any  variance  between  that 
and  the  declaration,  there  m^t  have  been  ^eat  diificulty  in 
doing  otherwise;  bat  now  'that  oyer  of  the  original:  writ  cannot 
be  obtained,  there  does  not  seem  to  be  any  obwction  to  the  plain- 
tiff stating  his  title  in  a  variety  of  way^  ao  as  the  more  certainly  to 
avoid  a  variance  between  his  pliMtding*  and  his  proof.  In  a  very 
recent  instance  a  dedarati^n  was  so  drawn,,  and  no  objection 
made  to  it.  Birch  y.  Biihop  of  LUc^ield  and  Coventry,  3  Bos. 
tcPul.  444. 

(h)  As  to  the  manner  of  inJtic/tbn,  and  the  different  acts  neces- 
sary to  be  done,  see  Bum's  Ecclesiastical  Law,  tit.  Benefice. 

F  F  3  thafc 
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Fart  II.      that  he  did  not  disturb,  the  title  does  not  come  r  ft 

Quane  impedU.  question,  and  the  plaintiff  may  either  have  judgment 

*  or  go  for  damages  hy  proving  the  disturbance,  to 

show  which  he  must  prove  the  presentation,  the 

bishop's  refusal^  and  the  institution  or  presentation 

of  the  other  clerk  • 

Vauehan^  6,         The  defendant,  in  cases  where  his  clerk  also  has 

&c.  Hob.  163,  i^^Q  refused  admission,  must  not  only  be  prepared 

with  evidence  to  controvert  the  title  of  the  plaintiff, 
and  show  that  the  former  presentation  was  an  U8ur«- 
pation  upon  his  right ;  but  must  also  support  his  ^wn 
title,  by  the  like  evidence  as  was  neoessaiy  on  the 
[  409  ]      V^  of  the  plaintiff,  because,  in  this  case,  both  parties 
are  actors,  and  if  the  verdict  be  found  for  the  de* 
fendant,  and  his  title  established,  he  is  entitled  to 
have  his  clerk  admitted. 
If  the  issue  be  upon  the  avoidance,  the  manner 
Co.Iit.a83,a.  in  which  it  is  stated  is  not  very  material ;  an  avoid- 
ance by  the  death  of  the  last  mcumbent  will  support 
an  allegation  of  an  avoidance  by  privation ;  aad  if 
the  allegation  on  the  other  hand  be,  that  the  church 
Dyer,  377,  b.    became  void  by  his  deadi,  it  may  be  shown,  that  he 

has  taken  another  living  without  the  necessaiy  dis^ 

pensation,  for  the  inoMier  of  ^e  avoidance  is  not  the 

Ibid.  title  of  the  plaintiff,  but  the  avoidanoe  itaelil    In 

oases  where  die  acceptance  of  another  living  IB  made 
the  ground  of  the  action,  it  must  be  proved,  that  the 
parson  mbscribed  the  thirty-nine :  articles  upon  his 
appointment  to  the  second  benefice,  for  uxdees  he 
haBfio  done,  although  instttnted  and  inducted  into  it, 
Shutev.  Hie*    ^  never l)ecame  lawful  parson  of  it;  and  therefore 
d^,  Vaughao,  jj^  ^^^  j^^^jid  fj^^  fy^^  though  the  fcct  of  hie  after- 
wards officiating  as  parson,  would  now  probably  be 
Vide  aotei  34.  considered  as  evidence  of  his  faavmg  so  siriiNMsribed. 

But  if  he  has  subscribed  the  articles»  on  his  appoint- 
ment to  the  second  living,  though  he  may  afteiwards 
forfeit  it,  by  not  reading  them,  within  two  months 

after 
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after  lus  indaction^  yet   the  first  living   become^  Ch^XVl.  s.  i 

void.  Quare  impedU* 

By  the  stat  36  Geo.  3,  c.  83,  8.  3,  curacies  aug-  - 

mented  by  queen  Anne's  bounty,  are  to  be  considered 
as  benefices  presentative,  so  as  that  the  -licence 
thereto  shall  operate  in  the  same  maimer  as  institntioit 
to  such  benefices,  and  shall  render  voidable  other 
livings  in  lil^e-  manner,  as  institation  to  the  said 
bmiefices.  In  case  of  the  avoidance  of  the  living,  by 
the  accept^ce  of  Mch  a  curacy;  it  must  be  proved^ 
that  it  has  been  in  fact  augmented.  But  to  establish 
this  fact,  it  will  be  sufficient  to  prove  the  order  for 
the  augmentation,  entered  in  a  book,  signed  by  the  Doedem. 
governors,  according  to  stat.  1  Geo.  1,  stat.  a,  c.  10,  ^^^ 
8.  so,  without  going  on  to  prove  that  the  money  waer  11  East,  478; 
afterwards  laid  out  in  land  and  allotted  by  .deed, 
under  the  corporation  seal  of  the  governors,  and  that 
sach  deed  was  enrolled  wiAin  six  months  after  its 
execution,  as  required  by  the  act. 

In  cases  of  this  kind  it  may  be  necessary  for  the 
defendant  to  prove  his  dispensation  as  chaplain  to 
some  nobleman ;  and  it  should  seem,  that  unless  the 
retainer  be  lost,  it  should  be  proved  like  other  in- 
struments by  the  prpduction  and  evidence  of  the  [  410  J 
subscribing  witness ;  it  has,  however,  been  said,  that^ 
the  oath  of  any  person  who  has  seen  the  retainer  lit  Rep.  u 
under  hand  and  seal  is  good ;  but  that  a  copy  of  it^ 
entered  in  the  court  of  faculties,  is  not  sufficient. 

If  the  issue  be  proved  for  the  plaintiff  the  jmy  • 
should  inquire,  ist,  Whether  the  church  be  ftdl,  and 
if  so,  upon  whose  presentation ;  for  if  upon  the  de- 
fendants presentation,  the  clerk  is  removeable. 
sdly.  The  value  of  the  living  to  enable  them  to 
assess  damages  according  to  the  statute  of  Westmin* 
Bter.  3dly^  In  case  of  plenarty  upon  an  usurpation,, 
whether  six  calendar  months  have  passed  between 
the  times  of  the  avoidance  and  bringing  the  action,. 

F  F  4  for^ 
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for^  if  tbat  tiine  has  passed,  the  case  will  not  be 
within  the  statute,  which  only  pennits  a  usurpation 
to  be  devested  by  a  writ  brought  vrfra  ttrnpiu  umtar 
trt.  These  facta  aie  seld<Mn  matters  of  dispute  in  the 
caose ;  but,  unless  admitted,  the  plaintiff  should  be 
prepared  with  evidence  to  ascertain  them. 

IL  Where  the  parson  has  been  admitted,  inslitDted, 
and  inducted  into  the  living,  and  any  peraon  after- 
wards keeps  possession  of  the  parsonage-house,  or 
glebe,  or  continues  to  receive  the  tithes,  gtehment  is 
the  proper  remedy  to  recover  the  possession.  In 
this  action  he  must  prove  his  admission,  instkuticm^ 
and  induction;  and  it  was  formeriy  holden  to  be 
necessaiy  for  him  to  prove  also  that  he  had  read  and 
subscribed  the  thirty-nine  articles^  according  to  the 
statute,  and  declared  his  assent  and  consult  to  all 
things  contained  in  the  Book  of  Common  Prayer. 
Of  this,  however,  he  ia  not  now  compelled  to  give 
evidence,  unless  some  ground  be  kid  by  the  de» 
fendant  to  show  that  he  has  not  complied  with  those 
requisites ;  for,  the  presumption  is,  that  every  man 
has  conformed  to  the. law,  until  th^re  is  some  evi- 
dence to  the  contrary.  Neither  is  the  plaintiff 
obliged  to  prove  any  tide  in  his  patron,  for  institutioa 
and  induction,  though  upon  the  presentation  of  a 
stranger,  is  sufficient  to  put  the  rightful  patron  to  hia 
qiutnimftdii. 


SECTION  II. 


Sect.  2. 

JUiionfor 
TUhet. 


In  Actions  for  Tithes. 


Wrbeb  the  tithes  have  been  taken  by  the  de-* 
fendant  under  an  agreement  and  composition  with 
the  plaintiff,  auumpsit  on  the  contract  is  the  pr«^ptf  . 

remedy; 
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remedy ;  and  no  further  eyidence  is  necessaiy  in  this  Ch.  XVI.  s.  a. 
case  than  the  occupation  of  the  defendant,  his  con-     Aeiumfar 
tract  with  the  plaintiff,  and  the  retaining  of  his  tithes  ' 


in  consequence  of  such  contract* 

But  where  there  is  no  existing  contract,  and  the 
farmer  has  neglected  to  set  out  his  tithes,  or  has 
made  a  fraudulent  and  colourable  severance,  and  [  4^^  ] 
then  carried  them  away,  the  proper  remedy  for  pre- 
dial tithes,  viz.  com,  hay,  and  such  like  things,  which 
arise  immediately  from  the  earth,  is,  by  action  of 
debt,  founded  on  die  staU  of  2  &  3  Edw.  6,  c.  13, 
which,  in  such  case,  gives  treble  the  value  of  the 
tithes  withheld;  and  when  the  single  value  found  by 
the  jury,  does  not  exceed  20  nobles  (6/.  iS'*  4^0  the. 
Stat.  8  &  9  W.  3,  c.  11,  ^ves  the  plaintiff  his  costs. 
But  if  the  jury  find  the  single  value  above  that  sum, 
or  an  .arbitrator  awards  even  less,  or  the  plaintiff  de- 
claring for  less  the  defendant  suffers  judgment  by 
default,  so  that  the  value  is  not  **  found  by  the  jury,'^ 
within  the  words  of  the  latter  statute,  no  costs  are  ^  ^^^ 
payable  by  the  defendant  '•  v.  Moss,  1  H. 

In  ordinary  cases  it  will  be  sufficient  in  this  action  Black.  107. 
for  the  plaintiff  to  prove  himself  in  possession  of  the 
rectory  or  tithes,  without  entering  into  his  title  * ;  as,  'Vide  Bui.  N. 
where  he  has  been  some  time  in  the  uninterrupted  ^*  ^^* 
receipt  of  tithes  from  the  different  landholders  in  the 
parish,  and  no  one  has  disputed  his  title ;  and  if  the 
rector  of  A*  has  for  a  length  of  time  been  in  the  un- 
disturbed receipt  of  tithes  arising  from  a  particular 
close  in  the  parish  of  B*  that  will  also  be  prima  facie 
evidence  of  his  title  to  such  tithes'.    But  the  mere  'Bsiumv. 
circumstance  of  his  having,  as  former  of  the  tithes,  Ei^t^K'  '^ 
called  a  meeting  of  the  parishioners  to  treat  with 
them  as  to  a  composition,  when  no  agreement  took 
place  in  consequence,  is  not  sufficient^  although  no 
one  at  that  meeting  disputed  his  title  ^.    In  cases,  ]^^^^  ^' 
therefore,  where  no  acknowledgment  of  his  title  has  ^  p,J^  ^|^ 

taken 
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Put  ir.       taken  place,  he  must  prove  it.    Iflie  claim  as  person^ 
'^^!^     he  must  prove  his  ordination  by  the  bishop,  his  insti- 
tation  and  induction  into  the  livingi  and,  as  said  in 


'  Vide  Bui.  N.  some  books  %  his  subscription  to  the  declaration  in  the 
P.  i88,  &c.      ^^^  Qf  uniformity  in  the  presence  of  the  bishop,  and 

his  reading  the  thirty-nine  articles  within  two  months, 

and  declaring  his  assent  to  them.    This  latter  evi* 

[  413  ]      dence,  however,  since  the  case  of  Powell  r.  Milbanh 

does  not  seem  to  be  strictly  necessary,  until  the  eon- 

*  Ante,  440.  trary  is  shown  by  the  defendant  K  If  the  plaintiff  sue 
Monks  V.  as  a  lay  impropriator,  the  strict  proof  of  title  is  to 
Btttler,  1  BoU.  show  that  the  rectory  origiiially  belonged  to  one  of 
3  llasu^M.     ^®  dissolved  monasteries,  and  was  granted  by  the 

*  Vide  Co-  crown  to  those  under  whom  he  claims ' ;  but,  as  deeds 
mjns's  Rep.      and  instruments  are  liable  to  be  lost,  length  of  pos-* 

^2'  session,  and  old  deeds,  conveying  tithes,  have  been 

^Kynastonv.     -  •■*»*•  -  •■  "^     ^^  __^  , 

Claik,  5T.       deemed  sufficient  evidence   of  title^.    When   the 
Rep.  265.        plaintiff  sues  as  fermer  of  the  tithes,  he  must  prove  a 
^dwyn  V.       j^j^g^  j^y  those  under  whom  he  claims  ^. 
Har^dnv.  The  plaintiff  must  then  prove  the  defendant's  oc- 

p^*^       ^'  cupation  of  lands  within  the  parish,  his  taking  away 

the  tithes,  and  the  value  of  them ;  and,  if  there  has 
been  any  agreement  for  a  composition,  it  has  been 
said  that  he  must  show  such  composition  to  have 
been  discharged  by  six  months  regular  notice,  ex- 
piring at  the  end  of  the  year,  in  the  same  manner  as 

*  Bishop  V.  in  the  common  case  of  a  tenancy  from  year  to  year^. 
Chichest^,  a  ^  j^i^j.^  conversation  and  demand  of  the  tithes  two 
161.  Sed  vide  years  before  tiie  action,  not  followed  by  any  fbnnal 
iSS?^*  notice,  has  been  holden  not  to  be  sufficient  ^ ;  but 
v^all  Wil  ^^^'^  ^^  inhabitants  of  a  parish  had  been  for  a 
ton,  la  Bast^  length  of  time  in  the  habit  of  paying  a  certain  com- 
^3*  position  for  the  vicarial  tithes,  and  at  the  usual  time 

of  settlement  the  vicar  gave  a  verbal  notice  to  the 
parishioners,  that  for  the  future  he  should  require  the 
tithes  to  be  rendered  to  him  in  kind,  tiiis  was  con- 
sidered as  determining  the  composition,  and  en- 
titling 
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titling  him  to  call  on  the  landholders  present  to  set  Ch.  XVI.  s.  a. 
them  out '(c).    On  this  evidence  the  lands  will  be     Action  for 
presumed  to  be  chargeable,  unless  the  contrary  be     ■  ^^- 
shoinm  on  the  part  of  the  defendant,  and  though  i  j^^^i^  ^ 
they  have  never  paid  tithes,  that  alone  will  furnish  Bailey,  6 
no  defence,  if  the  declaration  state  that  tithes  were  ^^^^  504- 
yielded  and  payable  %  within  forty  years  next  before  ,  ^g^xch  1  v 
the  making  of  the  statute ;  though  where  the  decla-  Walker,  5  T. 
ration  merely  stated  that  they  were  yielded  and  g^^lf^H J 
paid^  within  forty  years  next  before  the  statute,  lewellv. 
some  evidence   of  payment    was    required;   and,  I'*P??*4>^, 
though  a  layman  cannot  prescribe  in  nm  dedmando,  k  R  173 
yet  if  the  tithes  belong  to  a  lay  impropriator,  and  <  Lord  Mans- 
the  land  in  queslit^  has  been  constantly  ploughed,  ^^'  Clarke, 
and  no  tithe  paid,  it  may  be  ground  for  the  jury  to  Rep.  363! 
presfome  a  grant  by  him,  and  severance  of  the  land      [.  414  ] 
fh>m  the  rectory  ((2)-    Ii^  this  case,  therefore,  the 
onus  will  lie  on  the  def^Mlaifft  to  show  that  it  has 
been  constantly  before  in  a  state  of  tillage^.  *  Vide  Com. 

In  cases  where  the  lands  are  discharged  from  r^^^J^^ 
titJbes  by  a  money  payment  or  modus,  the  ^  evidence  Fanshaw,  3 
will  be  of  the  same  nature  as  in  all  other  cases  of  ^^'S^'  5.^* 

•v  Kep.  204,  etc. 

cusfom,  viz.  iSae  <5onsttmt  dSii  umroian  payment  of 

(c^  In  this  case  the  Chief  Baron  Richardi  held,  that  where  h 
inodus  was  set  ap  which  failed,  th^  defendant  could  not  insist  on 
iiDtiee.  Jbul^kop  t«  CAicAealler,  side  supra.  Lord  Iharlom  oa  the 
authority  of  441m  "v-  Smt^  contrary  as  it  should  ssem  to  his  own 
judgment,  held  o^erwise ;  and  there  does  not,  in  point  of  souna 
sense,  appearto' he  greater  reason  for  it,  than  in  the  common  case 
<»Fa.t^nsnt  frho  sets  v^  title,  in  himself. 

(d)  In  Mead  ▼.  Kofhary^  9  Price,  338,  the  Coiirt  of  Eicfae<juer 
held,  that  a  grant  of  tithes  could  not  he  presumed,  even  as  agaifist 
a  lay  impropriator,  unless  some  evidence  were  g^yea  of  the  giant ; 
or  enjoyment  of  the  tithes  shown  hy  something  like  actual  per- 
nanoy,  or  Pi  dealing  widi  the  tithes  as  owner;  and  that  the  drcum- 
sbiBoes  of  the  chiuch  having  been  long  dilapidated,  .uid  np  J^the 
paid,  of  a  former  impropriator  having  declared  toat  the  lan^s  in 
auestion  were  eiempt  tram  tithes,  and  leases  from  tiie  rector  of 
U>ei«iprQ|ri^,m^ry  exc^  the  titiies,  ix^Arenet;  sofident 
to  niise  ih9  ]Ni»sumption,  $ed  vide  Lady  Dartmouth  y«  fi/ohertt, 
16  East,  334 ;  ante,  26. 
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Part  II.       the  sum  taken  in  lien  of  tithe.    A  continued  payment 
Action  for      of  a  Bum,  small  enough  to  be  considered  as  an  itnnte' 
luhes.       fnorial  payment,  will,  if  the  origin  of  it  be  not  shown 
by  the  parson,  be  deemed  sufficient  evidence  of  its 
having  been  immemorial ;  and  the  circumstance  of 
the  witnesses  calling  it  a  composition,  will  not  lessen 
On^tp"'      ^^  ^®S^  eflPect  of  such  payment'.   It  has  been  much 
335.  '  '  the  practice  of  late  years  to  produce  ancient  docu- 

ments, such  as  Pope  Nicholas's  Taxation,  the  Eccle- 
siastical Survey,  and  ministers  accounts  in  iJie  time 
.  of  Henry  the  eighth,  and  the  parliamentary  surveys 

in  the  time  of  the  commonwealth,  to  invalidate  mo* 
duses ;  and  in  the  above  case  the  latter  document 
appears  to  have  been  introduced  for  that  purpose,  on 
which  the  Chief  Baron  Richards  is  reported  to  have 
said,  '^  that  the  fact  of  the  parliamentary  survey,  not 
referring  to  the  moduses,  was  nothing  when  opposed 
to  the  proof  of  actual  payment.  Had  that  document 
(his  lordship  added),  though  it  is  ^certainly  entitled  to 
great  weight  on  some  questions,  even  stated  that 
there  was  no  modus,  it  would  not,  as  being  on  that 
subject  res  inter  alios  acta,  be  strong  enough  to 
overturn  the  positive  evidence  of  actual  payment 
still  less  vras  the  mere  omission  to  mention  it  suffi- 
*  Jeev.Hock-  cient/'  On  other  occasions  ^  these  documents  have 
S\  ^de^^'  heea  considered  as  by  no-  means  conclusive  on  such  a 
Price,  377.       question.    But  a  terrier,  signed  by  the  minister  and 

parishioners,  is  the  strongest  evidence  which  can  bet 
adduced  either  to  disprove  the  modus  altogether,  or  to 

prove  the  nature  of  the  payment,  and  define  its  legal 
■Drake  9.         character '. 

afc*^' M^i^  Where  the  defendant  contends  that  the  lands  are 
V.  Huris,^^^  wholly  exempt  from  tithes,  he  must  show  the  ground 
3  Price,  19.      of  discharge ;  for  the  mere  circumstance  of  their  not? 

having  been  before  charged,  is  (as  observed  above)i 
not  sufficient,  because  a  layman  cannot  set  up  a 
prescription  de  non  decimando,  without  deduciug  hii9[ 

title 
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title  from  some  ecdesiaatical  persoDi  though  he  ipay  Ch.  XVI..  s.  2. 
one,  de  modo  decimandi,  without  any  such  aid.  ^^^J^ 

But  though  a  layman  cannot  so  prescribe,  a  bishop,         , 


^r  his  tenant  or  copyholder,  may  show  that  he  and  Bishop  of 
all  his  predecessors,  seised  of  such  a  manor  in  right  Wiacheftter'i 
of  the  bishoprick,  have  held  the  m&mor  by  them  and       ^^     '^* 
their  tenants  discharged  of  tithes ;  and  the  stat  of 
31  Hen.  8,  c.  13,  having  continued  the  exemption  of 
lands  belonging  to  the  monasteries  thereby  dissolved, 
in  the  same  manner  as  those  religious  houses  en- 
joyed them  before  their  dissolution,  any  lay  person, 
upon  showing  that  such  lands  did  belong  to  a  reli-. 
gious  house  dissolved  by  that  statute,  or  by  stat.  32      [  415  ] 
Hen.  8,  c.  24,  and  that  whUe  in  their  hands  they 
were  exempt  from  tithes,  mfiyhold  such  lands  dis-  Vide  Hob. 
chained  from  them  in  the  same  manner  as  they  were  ^^' 
enjoyed  by  the  monastery. 

The  grounds  of  discharge,  which  spiritual  persons 
enjoyed  before  this  statute,  were  four  in  number,  viz.  Ante,  87. 
1.  By  the  pope's  bull  of  exemption,  which  may,  as 
was  observed  before,  be  proved  by  the  bull  itself, 
or  an  exemplification  of  it  under  the  bishop's  seal, 
and  proof  that  the  lands  in  question  belonged  to  those 
mentioned  in  it 

adly.  By  prescription,   and  unless  it  be  proved  Nasho. 
that  the  lands  have  paid  tithes,  the  mere  circum-  ^^  ao6.^ 
stance  of  their  having  belonged  to  a  monastery  so 
dissolved,  will  be  prima  facie  evidence  that  they  im-  Hob.  300. 
memorially  held  it  discharged  of  tithes.  The  religious 
house  must  be  one  founded  before  the  time  of  legal 
memory  (1  Rich.  1.)  for  if  founded  within  that  time, 
there  could  be  no  such  prescription. 

3dly.  By  composition  real,  which  was,  when  lands^ 
or  other  real  recompense,  were  assigned  to  the  parsou 
as  a  compensation  for  the  tithes  of  the  land  in  ques- 
tion. This  must  be  made  with  the  parson,  by  con- 
sent of  the  patron  and  ordinary,  and  may  exist  in  the 

case 
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Part  II.      case  of  a  layman^  as  well  as  of  an  eodesiastical 

'^Tw!/^     person.    Those  made  with  the  ecclesiastical  houses^ 

[___  must,  of  course^  be  made  before   the    statute  of 


[  416  1  ^3  ^^^-  ^«  ^^f  ^y  ^^^"^  parsons  and  vicars  are 
restrained  from  making  any  conveyatices  of  the  estate 
of  their  churches,  other  than    for  iheir  lires,  or 

i3£iiz.  c.  10.  twenty-one  years,  so  that  no  composition  created 
since  that  time  can  be  supported  against  the  successor, 
though  confirmed  by  a  decree  of  the  Court  of  Chan, 
eery.  To  prove  a  oompontion  with  a  lay  person, 
however,  the  instrument  itself  whereby  the  compo- 
sition was  made,  should  be  shown,  eidier  by  its  pro- 
duction, or  some  evidence  of  its  former  existence, 
for  no  presumption  is  admitted  of  it  by  mete  non- 

'  a  Wood,  107.  payment  or  reputation  "• 

1^^640-  4thly.  By  order^  as  the  templar^,  cistericans,  and 

and  Hob.  397.  hospitallers  of  Jerusalem ;  these,  however,  were  ex- 

FpTct  ^^Pricc   ^^'^P*®^  ^^  during  such  time  as  the  lands  were  in 
:i53.  their  own  occupation  and  manurance.    To  entitle 

lands  to  this  exemption,  it  is  necessary  that  ihey 
should  have  been  in  the  hands  of  those  orders  before 
the  council  of  Laterah  (i  1 79) ;  Bnd  if  such  lands 
have  ever  paid  tithes  it .  wQl  induce  a  presumption 
« Lord «.  Tuck,  that  they  were  purchased  by  them  after  that  time\ 

Another  restriction  on  this  exemption  is,  tiiat  the 

lands  are  only  privileged  while  in  the  hands  of  the 

person  who  1ms  an  estate  of  inheritance  in  them  as  a 

Redmw  ^'      tenant  in  fee  or  in  tail'^  for  a  mere  lessee  for  life  or 

Hard.  174.       for  years   (unless   holding  immediately  under  the 

« Owen,  46.      crown  ^),  is  chargeable  in  respect  of  them  during  his 

occupation. 
Hob.  398.  But  the  statute  of  Hen.  8,  has  introduced  ano- 

ther exemption  which  did  not  exist  before  it,  and  t&at 
is,  where  there  was  a  unity  of  possession  by  the 
Religious  house,  of  the  parsonage  and  the  land  which 
[  419  1  ^^  attempted  to  be  charged,  provided  that  such  unity 
existed  from  time  immemorial,  and  that  no  tithe  was 

paid 
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paid  fer  it  by  the  abbot  or  his  fitimer ;  for  if  muted  Ch.  XVI.  i.  2. 
within  time  of  memoiy^  or  tithe  has  been  paid,  it  is      ^^^/^ 

not  discharged  l^y  the  statute.    However,  in  this    ' 

case,  as  in  former,  if  the  miity  be  proved,  and  the 
time  of  the  union  cannot  be  ascertained,  and  there 
is  no  evidence  of  tithes  having  been  paid,  the  pre- 
sumption will  be  in  favour  of  its  exemption'.  This,  iSa?ille,6a. 
therefore,  is  in  effect  the  same  as  a  discharge  by  VideHob.a99. 
prescription,  and  when  put  specially  on  the  record 
may  be  so  pleaded. 

It  may  be  proper  to  observe  on  these  several  modes 
of  exen^tion,  that  they  extend  only  to  such  lands  as 
came  to  the  crown  by  virtue  of  the  statute  of  31  8c 
32  Hen.  8,  and  not  to  such  as  came  to  it  either 
by  27  Hen.  8,  c.  28,  which  dissolved  the  lesser 
abbeys,  or  by  1  Edw.  6,  c.  14 *.  'a  Co. 47. 

The  fact  of  the  lands  belonging  to  a  monastery,  f^uiq 
&c«  is  generally  proved  by  the  survey  of  their  lands  Sir  T.  Raym. 
at  or  soon  after  the  time  of  their  dissolution,  or  by  ^^^' 
some  other  public  document,  the  evidence  and  effect  Ante,  82. 
of  which  have  been  before  taken  notice  of.    Most 
of  the  documents  are  to  be  found  either  in  the  Aug- 
mentation Office  or  Chapter  House. 

Another  defence,  which  maybe  made  to  actions  Vide  Bui.  N.P. 
of  this  kind,  is  where  barren  lands  are  newly  inclosed.  |^y 
These  are  exempted  for  seven  years,  by  the  be- 
fore-mentioned statute  of  Edw.  6,  but,  to  support     [  418  ] 
this  defence,  it  must  be  proved,  that  the  land  is 
utterly  barren  and  unprofitable.    Land  which  when 
cleared  will  immediately  yield  a  crop  without  any 
extraordinary  degree  of  manure,  though  the  culti* 
vation  is  attended  with    coni^derable  expence,  is  ^Jonesv.Le 
liable  to  tithe ' ;  and,  therefore,  a  warren  or  sheep  p*^^^.,  rp 
walk  which  is  ploughed,  a  wood  which  is  grubbed  1^91.'  exxel' 
and  then  sown  with  com,  land  recovered  from  the  ^iUuuns,  Ser. 
sea,  or  drained,  cannot  cLvim  this  exemption,  unless  ]^f  ^^m 

they  (H.)i5. 
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Part  n.  they  are  so  bad  in  themselves  as  to  cequire  an  extra- 
Action  for  ordinary  expence  of  manure  or  labour'  before  they 
will  produce  any  crop- 


'  Warwick  v. 

Collins,  2  M. 

&  S.  349. 

5  M.  &  S.  166, 

S.  C.  which 

see.  SECTION    III. 

In  the  Action  for  Diliq)idations, 

^^^'  3*  Ih  the  action  for  dilapidations  of  the  parsonage* 

j^^^^    house  or  buildings,  brought  against  the  predecessor 

^_ of  the  plaintiff,  or  his  executor,  the  plaintiff  must, 

in  the  first  place,  prove  his  own  title,  by  the  same 
means  as  are  pointed  out  in  the  case  of  an  ejectment 
for  the  rectory,  or  action  for  nojt  setting  out  tithes. 
He  must  then  prove  that  the  defendant  or  his  testa- 
tor was  possessed  of  the  living,  and  this  possession 
may  be  proved  by-  the  circumstance  of  his  acting 
as  parson,  by  preaching,  taking  tithe,  8cc.    Lastly, 
[  419  ]      the  plaintiff  must  prove  the  state  of  the  buildings  at 
the  time  of  the  resignation  of  the  defendant,   or 
death  of  his  testator,  and  the  money  which  either 
has  been,  or  necessarily  must  be  expended  to  put 
Vide  3  Bur.  .  them  in  a  proper  ^tate  of  repair.    As  to  the  state  of 
£cc.Law,i84.  ^g  repairs,  at  the  time  when  the  defendant  came 

into  possession,  it  seems  not  to  be  material,  if,  as 
has  been  said,  he  is  aqswerable  for  the  whole  dilapi- 
dations, whether  arising  ih  his  own  time  or  before ; 
but,  as  this  has  never  been  judicially  decided,  it 
may,  when  evidence  of  that  fact  can  be  adduced,  be 
proper  to  be  prepared  with  it. 
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SECTION  IV. 

I 

Jn  the  Action  for  Non-Residence, 

The  first  statute  which  authorized  the  temporal  Ch.XVI.  ».4. 

courts  to  take  cognizance  of,  and  enforce  the  rcdi-   jy^Jj^^^ 

dence  of  the  clergy,  was  the  «i  Hen.  8,  c.  13,  .' 

whereby  it  was  enacted,  t&at  as  well  all  and  every 

person  then  being  promoted  to  any  archdeaconry, 

deanery,  or  dignity  in  any  monastery,  or  cathedral 

church,  or  other  church,  oonyentnal  or  collegiate, 

or  being  beneficed  with  any  parsonage  or  vicarage, 

as  an  and  every  spiritual  person  and  persoiis  which 

thereafter  should  be  promoted  to  any  of  the  said 

dignities  or  benefices,  with  any  parsonage  or  vicar- 

s^e,  should  be  resident  and  abiding  in,  at,  and  upon      [  ^20  ] 

his  said  dignity,  prebend,  or  benefice,  or  atone  of 

them  at  the  least;  and  in  caise  he  should  not  keiep 

resid^ice  at  one  of  them,  as  aforesaid,  but  absent 

himself  vnlfully  by  the  space  of  one  mon A  together, 

or  by  the  space  of  two  months,  to  be  at  seveial  times 

in  any  one  year,  and  make  his  residence  and  abiding 

in  any  other  places  by  such  time,  he  should  forfeits 

for  every  such  defkult,  10/.  half  to  the  king,  and  half 

to  him  that  would  sue  for  the  same  (  e ).       * 

Thus 

(e)  It  is  provided  that  this  act  shall  not  extend  to  certain  per- 
sons exoe|>ted  out  of  it,  and,  amongst  others,  scholars  abHHng  for 

ky,  and  chaplains  to 
the  act,  during  the 


study,  without  fraud  or  covin,  at  any  univeruty, 
the  Kin£,  queen,  and  other  persons  named  in  thi 
time  of  their  attendance. 

The  Stat.  25  Hen.  8,  c.  16,  extended  the  exemption  to  the 
chaplains  of  the  judges,  and  of  the  attorney  and  solicitor  general, 
residing  in  their  houses ;  and  the  28  Hen.  8,  c.  13,  nasxoWed  the 
exemption  of  students  at  the  university  to  such  as  were  under  forty 
years  of  age,  and  who  were  present  at  the  ordinary  lecture,  &c. 
saving,  however,  the  privilege  of  the  chancellor,  and  other  officers 
,of  the  university,  though  above  that  ase. 

The  exemptions  were  again  extended  by  the  stat.  33  Hen.  8, 
c.  28,  to  one  chaplain  of  the  chancellor  of  tlie  Duchy  of  JLancaster, 

G  G  and 
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Part  II.  Thus  Stood  the  law  on  this  subject  till  very  lately, 

ActioMfor     when  a  great  number  of  actions  having  been  brought 

Vanrresidence.  ^^  common  informers  agsdnst  clergymen  for  non- 

residence,  some  of  which  were  veiy  vexations  and 
r  421  1  oppressive,  the  legislature  thought  proper  to  suspend 
such  actions  from  time  to  time,  till  the  law  on  this 
subject  should  be  well  considered,  and  aom©  further 
provisions  introduced ;  and  at  length  a  statute  was 
passed  (43  Geo.  3,  c.  84,)  whereby  (s-  12,)  so  mnch 
of  the  act  of  21  Hen.  8,  as  imposes  the  penalty  of 
10/.  on  persons  therein  described  who  shaU  not 
ftside,  &c.  was  repealed,  and  furdier  provisions 
enacted.  The  statute  was  ittelf  replied  by  alwther 
Hot,  also  made  in  the  kte  king's  reign ;  and  now  by 
statute  67  Geo.  3»  c-  99»  ••  &  it  is  enacted,  tint 
thenceforth  every  spiritual  Jicrson,  holding  any  bene- 
fice,  ^Ao  shall,  without  such  lieence  or  exemption 
as  is  in  this  a<it  allowed  for  that  purpose,  wflfaiy 
absent  himself  tharefrom  for  any  period  exceeding 
the  fipace  of  three  months  together,  or  to  be  ttccout- 
^  at  several  times  in  any  one  year  (/);  «nd  make 
his  i^wideiwe  and  abiding  at  any  other  place  or 

atid  or  otfier  officers  themn  metitioned,  '^^i^^S.  j^*f ^^^IJ^ 
HBd««B*d»rtOiithlsirpeisOM.  ButA^waptmdeilrfltal^ 
^Se,  that  such  chapUi.  shomld  repair  tw^e  a  yf  ^»f^^^ 
JoTheir  betoefices,  and*Aere  abfde  eigfit  day s  at  each  time,  to  Tisit 
and  instruct  their  cure,  «  pain  of  forty  shilttm,  &c- 

Most  of  these  exemptions  were  continued,  and  some  othw 
added,  by  the   stat.  of  43  Geo.  3,  s.  15,  and  57«>«p-  3»  »•_»<>' 
aod^  iapltdn  of  Uh.  Hou«  of  Comnions  addiH^ 
but^priwiega of  pon-f«side»ca at  the  uoiveraity  »  ooofined  10 
^Q»on»  *mdex  the  age  of  thirty  years. 

^  (f\Oti  Acse  woi4»,  ia  thestat.  of  the  ijBOeo.  3,  the  couTteof 
Kink's  Bench  and  Common  Pleas  both  hdd,  diat  the  iegialatafe 
ifAelded  ajearfrom  the  time  wb«i  the  tictioft  ^COTmi«^ 
CflbrAf  V.  Cortcare,  alViunt.  4;  S.€  m  wo^  a  M.  & b.  534>} 
^t^thelaststat.Vse.)  it  is  ena^,  to^  foraU  the  |^^ 
of  tb^  att,  the  year  «hall  be  deett^Pto  com»caoeon^^ 
jLiuarr,  a^id  beSeckoned  therefrom  to  31st  Jgf^™^' ^ 

shall  be  darned  a  calendar  month,  elccpt^ere  ^?°*^f  «S™ 
is  or  Kte  to  be  made  tip  of  Afferent  periods,  in-which  case  thirty 

iays  shall  be  deemed  a  month.  places 
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places,  except  at  some  other  benefioei  donative,  per-  ch.  XVI.  g.  4. 
petttal  cinacy,  or  parochial  chapelry,  of  which  he     Actum  &r 
may  be  posseaaed,  shall,  when  such  absence  shall  ^^^'*^"°^^^^' 
exceed  such  period  as  aforesaid,  and  not  exceed  six  *"**-"*—* 
months,  forfeit  and  pay  one-third  of  the  amiaal  T«l«e 
(deducting  thereiiom  all  outgoings,  except  any  stipend 
paid  to  any  curaite),  of  (he  benefice,  donatire,  per- 
petual curacy,  or  parochial  chapeliy,  from  whi^  he 
shall  ao  absent  hims^;  and,  when  such  afaaence     [  402  ]' 
shall  exceed  six  months,    and  not   exceed,  eight 
months,  one  half  of  such  annual  value ;  and,  when 
sach  absence  shall  exceed  eigfat  months,  two-thivds 
of  such  annual  value ;  and,  when  it  shall  have  been 
for  tile  whole  year,  three-fourths  of  such  annual 
value ;  tiie  whole  of  which  penalties  are  given  to  the 
infimner.    But  it  is  provided  by  sect.  81,  that  no 
parsonage  that  has  a  vicar  endowed,  or  perpetual 
caxate,  and  having  no  cure  of  souls,  shall  be  deemed 
or  taken  to  be  a  benefice  wUhin  the  intent  and 
meBMDg  of  the  act    It  is  provided  by  sect.  6,  that 
wheio  there  is  no  house  belonging  to  the  benefice^ 
a  residenee  within  the  limits  of  the  pariah  shall  be. 
siiflEknent;  mkl  by  sect,  y,  that  when  the  ^crrer* 
nous  of  queen  Anne's  bounty  have  purchased,  or 
shnll  punchaae  honses  not  situated  within  the  parish, 
but  80  sufieienUy  contiguous  and  suitable,  as  to 
b»  convenient  for  the  residence  of  the  clergyman, 
such  houses  having  been  previously  approved  by 
&e  bishop,  by  writing  under  his  hand  and  seal^ 
and  duly  registered,  &c.  shall  be  deemed  houses  of 
residence. 

Sect.  8,  provides,  that  on  rectories,  having  vicar, 
agea  endowedt  the  residence  of  the  viclur  in  the 
rectory  house  shaU  be  deemed  a  legal  residence, 
provided  that  the  vicarage  house  be  kept  in  proper 
repair  to  the  satisfaction  of  the  bishop. 

003  And 
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Ttat  II.  And  -by  sect.  9,  that  the  bishop  may,  in  every  case 

Actions  for     where  there  shall  not  be  a  house  of  residence  belon^- 

'  ing  to  the  benefice,  allow  and  adjudge  any  fit  house 

within  the  limits  of  the  benefice,  and  belonging 
thereto,  or  any  fit  house  belonging  thei^to,  not 
within  the  limits,  but  so  contiguous  as  to  be  sufj- 
ciently  convenient  for  the  purpose^  to  be  the  house 
of  residence  thereof;  and  such  allowance  and  adju- 
dication in  writing,  &c.  shall  be  registered  from  time 
to  time,  and  be  deemed  the  house  of  residence  for 
the  time  being. 

By  sect.  11,  it  is  provided,  that  it  shall  be  lawful 
for  any  person,  being  dean,  during  such  time  as  he 
shall  reside  on  his  deanery,  or  being  prebendary  or 
canon,  or  holding  any  other  dignity  in  any  cathedral 
or  collegiate  church,  who  shall  reside  any  period 
not  exceeding  four  months  altogether  within  the 
year  upon  such  dignity,  to  account  such  residence 
as  if  he  had  legally  resided  on  some  benefice ;  and 
thatit  shaUbe  lawful  for  any  spiritual  person,  having 
or  holding  any  prebend,  canonry,  or  dignity,  in-  any 
cathedral  or  collegiate  church,  in  which  the  yaar, 
for  the  purposes  of  residence,  is  accounted  to  com- 
mence at  any  other  period  than  the  1st  of  January, 
tod  who  may  keep  the  periods  of  residence  required 
for  two  successive  years  at  such  cathedral  or-ooUe- 
giate  church,  in  whole  or  in  part,  between -the  1st 
of  January  and  the  31st  December,  in  any  one  year, 
to  account  such  residence,  although  exceeding  tour 
months  in  the  year,  as  reckoned  from  the  ist  of 
January  to  the  31st  December,  as  if  he  had  l^ally 
resided  on  some-  benefice.  And  ti^e  bishop  is  further 
empowered  (sect.  12,)  to  license  any  longer  period 
of  non-residence  upon  any  such  benefice  of  any 
'  prebendary,  canon,  or  other  person,  holding  any 
dignity  in  any  cathedral  or  collegiate  church,  ia  Any 


■**Ha«» 
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t^ase  in  which  it  shall  appear  to  him^  from  his  own  Ch.  XVI.  s.  4. 
knowledge  (if  such  cathedral  or  collegiate  church  is  J^^''^^^ 

Ideally  situate  within  his  own  diocese,  or  if  not,  by 

the  certificate  of  the  bishop  of  the  diocese  in  which 
the  cathedral  or  collegiate  church  shall  be  locally 
situate),  to  be  required  for  the  performance  of  any 
duties  in  any  such  cathedral  or  collegiate  church ; 
provided  that  every  such  spiritual  person  shall,  during 
fluch  period^  reside  on  such  prebend,  &c.;  and  a 
general  proviso  is  added,  (sect.  13,)  in  favour  of  atiy 
prebendary,  8cc.  appointed  before  the  making  the 
act,  while  actually  resident. 

By  the  14th  sect,  a  person  having  a  house  of 
residence  upon  his  benefice,  and  who  shall  not  reside 
thereon,  is  required  during  such  period  or  periods  of 
non-residence,  whether  the  same  shall  bQ  for  the 
whole  or  part  of  any  year,  to  keep  such  house  of 
residence  in  good  and  sufficient  repair;  and  not  doing 
so,  and  upon  monition  issued  by  the  bishop,  not 
putting  the  same  in  repair  according  to  the  requi- 
sition of  the  monition,  within  the  time  specified 
therein,  to  the  satisfaction  of  the  bishop,  and  to  be 
certified  to  him  upon  such  survey  and  report  as  shall 
be  required  by  him,  is  made  Uable  to  all  penalties 
for  non-residence,  notwithstanding  any  exemption 
or  licence  during  the  period  of  such  house  of  resi- 
dence remaining  out  of  repair,  and  until  the  same 
shall  have  been  put  into  good  and  sufficient  repair, 
to  the  satisfaction  of  the  bishop. 

The  several  sections,  firom  the  15th  to  the  23d, 
contain  various  regulations  as  to  licences  for  non- 
residence*to  be  granted  by  bishops,  in  certain  cases, 
and  by  them  with  the  sanction  and  allowance  of  the 
archbishops  in  others ;  and  by  the  23d  section, 
every  person  who  shall  be  non-resident  by  reason  of 
any  residence  on  another  benefice,  or  of  any  exemp- 
tion, to  entitle  him  to  obtain  which  it  is  not  neces- 

G  G  3  sary 
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Ptft  JI.  sary  to  have  a  liceDce,  shall,  within  six  weeks  afier 
MkmMfor  the  ist  January  in  every  year^  notify  the  same  in 
^^  vniting  under  his  hand  to  the  bishop  of  his  diocese. 

The  statute  (sect.  35,)  fiirth^  enacts,  that  no 
penalty  shall  be  recovered  other  than  such  aa  may 
have  been  incurred  during  the  year  ending  on  the 
31  st  day  of  December,  immediately  preceding  the 
commencement  of  the  action.  That  (sect.  37,)  no 
action  shall  be  commenced  till  the  first  of  May,  after 
the  expiration  of  that  year ;  and  that  (sect.  40,)  a 
month's  previous  notice  shall  be  given  to  the  party, 
or  left  at  his  dwelling-house,  containing  the  cause  of 
action,  8cc.  and  nam«  of  attorney  endorsed.  That 
(sect.  41,)  the  delivery  of  such  notice  shall  be  proved 
on  the  trial ;  and  (sect.  42,)  that  no  evidence  shall  be 
received  of  any  cause  of  action,  except  such  as  is 
contained  in  the  notice. 

The  43d  sect,  permits  the  defendant  to  pay  into 
court  such  sum  of  money  as  he  shall  think  fit,  rabject 
to  such  rules  as  in  other  actions  wherein  the  defend- 
ant is  allowed  to  pay  money  into  court;  the 46th 
sect,  enables  the  defendant  to  plead  a  monition  by 
the  bishop  against  him  for  non-residence,  in  case 
a^ch  monition  has  been  issued  against  him  before 
the  service  of  the  notice.  The  47th  sect,  enacts, 
that  no  penalty  shall  be  levied  against  the  body  of 
the  defendant,  where  it  can  be  recovered  by  seques- 
tration within  three  years. 

It  is  unnecessary  to  say  more  as  to  the  proof  of 
notice,  than  to  refer  to  what  has  already  been  written 
on  that  subject,  when  speaking  of  actions  against 
justices  of  the  peace.  After  that  preliminary  proofs  he 
may  proceed  with  the  rest  of  his  case. 
Benm  v.  We  have  before  seen,  that  if  an  action  were  brought 

MtoJ^'        on  the  Stat,  of  21  Hen.  8,  the  plaintiff  was  not  pnt  to 

farther  proof  of  the  defendant  being  beneficed  with 
the  living,  from  which  he  had  absented  himself,  than 

acts 
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acts  done  by  hiiaself  aa  the  cleigyman  of  that  plaoe,  Ch.  XVI.  k  4. 
yuch  as  receiving  tithes^  &c.  and  the  same  evideme  xr^^!^^^ 
will  still,  I  conceive,  be  sufficient.  The  plainti£f  misBt     *^ 
then  prove  the  absence  of  the  defimdant  during  the 
time  charged.  Iftlierewereaparaonage^houseyhisre-  Canning  v. 
sidence  in  any  other  honse  within  the  parish,  wonld,  ^^^^' 
under  the  former  acts,  subject  him  to  the  penalties  of 
the  act,  and  will  still  do  so,  unless  he  has  tiie  bishc^'s 
licence  for  that  purpose,  according  to  the  directions 
of  the  statute;  or  is  within  the  other  provisions  con- 
tained in  it.    Lastly,  he  must  prove  the  value  of  the 
living,  and  as  this  would  frequently  be  a  task  of  con* 
siderable  difficulty,  the  statute  (sect.  44,)  has  pro* 
vided,  that  the  court  in  which  the  action  is  depend-      [  424  ] 
ing,  shall,  upon  application  made  for  that  purpose, 
require  the  bishop  of  the  diocese  to  certify  in  writing 
under  his  hand  to  the  cOurt,  and  also  to  the  party 
named  in  the  rule,  the  reputed  annual  value  of  the 
living,  which  certificate  shall,  in  all  subsequent  pro- 
ceedings in  the  action,  be  received  as  evidence  of 
the  annual  value,  for  the  purposes  of  the  act,  .with«« 
out  prejudice,  nevertheless,  to  the  admissibiUty  or 
efieot  of  any  such  other  evidence  as  may  be  offered 
or  given  respecting  the  actual  value  thereof. 

The  defendant  was  formerly  permitted  to  show  ill  a  Brownl.  55. 
health,  or  other  sufficient  reason  to  excuse  his  ab- 
sence. But  these  excuses  are  all  now  settled  by  the 
positive  terms  of  the  aot.  He  cannot,  when  not  ex- 
empted, be  permitted  to  show  any  other  cause,  with- 
out the  licence  of  the  bishop ;  and,  if  he  has  obtained 
such  licence,  which  can  only  be  granted  upon  evi- 
dence laid  before  the  bishop,  the  hcence  itself  will 
be  sufficient  evidence  for  the  defendant  inthe  action, 
and,  if  pleaded,  will,  by  the  45th  section,  entitle  him 
to  double  costs,  in  case-  a  verdict  be  found  for  him. 
In  cases  where  the  defendant  is  exempted  without 
the  aid  of  a  hcence,  he  must  prove  his  exemption,  by 
« V  G  G  4  proving 
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proving  his  appointment  as  chaplain.  Sic.  and  that 
he  has  duly  resided  according  to  the  several  acts ; 
and  must  also  prove  the  delivery  of  his  notification 
thereof  to  the  bishop.  To  show  this  fact,  he  should 
prove  the  actual  delivery  of  it  to  the  bishop,  by  hav- 
ing the  original  brought  from  the  registry ;  for  the 
provisions  contained  in  the  stat.  of  48  Geo.  3,  s.  25, 
w.hereby  the  defendant,  having  delivered  a  duplicate 
to  the  registrar  of  the  diocese,  and  got  a  copy  certi- 
fied by  such  registrar,  might  use  such  copy  as  suf- 
ficient evidence  of  his  having  made  such  notification, 
does  not  appear  to  have  found  a  place  in  the  last  act 
of  parUament. 


CHAP.  XVII. 


Ch.  XVII. 


or 


IjectmeiUfo 
Copyhold. 


^RumneYV. 
Eves,  I  Leoo. 
100. 

Doe  dem.  Tar- 
rant 9.  Hellier, 
3  T.  tUp.  162. 


*  Aaaeeim  v. 
AuQcelme, 
CrD.Jac.3i. 

*  Roe  dem. 
Coeh  V,  Love- 
leM^aB.jBcA. 
453- 

*  Roe  dem. 

'  JeflTerrjfs  v. 
Hicks^  4  Wils. 
15- 


OF   THE    EVIDENCE    IN    COPYHOLD    CASES. 

VO  maintain  an  ejectment  for  a  copyhold  tene* 
menty  the  lessor  of  the  plaintiff  must  produce  die 
rolls  of  the  manor,  which  show  a  surrender  to  him, 
or  those  under  whom  he  claims ;  and,  in  general,  his 
own  admittance  is  necessary  to  complete  his  title  '• 
An  heir-at-law,  however,  may  make  a  lease,  and 
n^nm^itt  the  actiou  before  admittance ;  and  where  a 
tenant  for  life  has  been  admitted,  upon  the  surrender 
granting  that  estate,  his  admittance  operates  as  the 
admittance  of  the  remainder-man,  named  in  the  same 
instrument  also,  for  it  is  but  one  estate  \  So  if  4- 
and  B.  be  in  possession  by  virtue  of  a  grant  for  their 
lives,  and  the  lord  grants  to  C  for  hfe,  from  and 
after  the  deaths  of  A,  and  JB.,  C.  may  maintain  an 
ejectment  immediately  on  the  death  of  the  ismrvivor, 
without  further  admittance'.  But  a  devisee  cannot 
maintain  any  action  before  admittance^ ;  and  if  such 
devisee  never  be  a4mitted,  a  devise  by  him  is  void^ 

and 
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and  the  legal  estate  descends  to  the  heir-at-law  of     Ch.  XVII. ' 
the  original  testator*.    So  before  the  stat,  55  Geo.  3,       ^^T^^ 

c.  19«,  (which  takes  away  the  necessity  of  surren-   ' 

ders  to  the  use  of  wills),  if  the  surrenderee  made  a  >  doa  dem. 
fsarrender  out  of  court  to  the  use  of  his  will,  before  Vemon «.  Ver- 
hehad  been  himself  admitted,  such  surrender  was  "^°^7East,8. 
void,  and  could  not  be  made  good  by  a  subsequent  *  Doe  dem. 
admittance  *,  and  devisees  of  a  mere  contingent  re-  ^^£^^  ^' 
niainder,  not  being  in  the  seisin,  cannot  make  any  1 1  East,  246. 
surrender  of  their  interest  ^  In  a  case,  where  a  mort-  *  Doe  dem. 
gagee  brought  an  ejectment  and  showed  a  surrender  \^  £38^^185. 
to  him  before  the  day  of  the  demise  laid  in  the  decla- 
ration, and  proved  his  admittance  in  consequence^,      [  426  ] 
the  court  held  that  he  was  entitled  to  recover,  Uiddfaat 
though,  in  fact,  the  admittance  was  not  made  tiU  Jci^hTmr" 
long  afterwards;  for,  when  once  made,  it  related  1  T.Ilep.6oo. 
back  to  the  time  of  the  surrender.    In  this  case  the 
court  said,  diat  even  if  there  had  been  no  admittance^ 
yet,  as  against  the  mor^agor,  the  ejectment  would 
be  maintainable ;  assigning  as  a  reason,  that  the 
mortgagor,  being  only  a  trustee  for  the  mortgagee, 
should  not  be  permitted  to  set  up  his  legal  interest 
against  the  claim  of  his  cjestm  que  trust ;  but  we  have 
before  had  occasion  to  observe  ^,  that  a  different  doc-  •  Ante,  335. 
trine  has  since  been  established  from  that  which 
then  prevailed  respecting  the  action  of  ejectment. 

It  has  been  before  observed,  that  the  statute  of 
frauds  does  not  extend  to  wills  of  copyhold  lands. 
It  is  sufficient  in  this  case  that  there  is  a  will  in 
writing,  though  it  is  neither  signed  by  the  testator, 
nor  attested  by  any  witness ;  but  what  shall  be  ^. ,  ^ 
deemed  sufficient  proof  of  such  will  does  not  appear  Askew,  a  Bro. 
to  be  very  clearly  ascertained.     It  has  been  said  C.  Cas.  59. 
that  any  written  paper,  which  the  ecclesiastical  court  p.  ym  ^^ 
would  hold  to  be  a  will,  shall  be  considered  as  a  snf-  ^ote,  S.  C. 
ficient  declaration  of  the  use  to  which  the  estate  was  Cooke  v. 
subjected  by  a  surrender  to  the  use  of  a  will ;  and,  DAovers, 

therefore,  '^^"^'^9^- 
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Pan  II.      therefore^  it  baa  beea  usual  not  ooly  to  prore  tlit 
CowhM      original  paper  writing,  but  also  to  produce  the  pfo* 

bate  which  haa  been  granted  of  it;  and  even  ipslruo* 

tions  taken  by  an  attorney  for  the  making  of  a  will, 

when  so  proved^  have  been  holden  aufficieot  to  pws 

the  estate. 

Doe  dtm.  ^  One  case  a  paper  found  in  the  boreau  of  the 

Smith v.Siiiith,  testator  was  produced.    This  paper  was  all  in  the 

As^Ms  18^  testator's  haoMl-writingi  and  contained  a  blank  ttltes* 

cor.Maoefield,  tation ;  but  it  was  not  signed  by  the  testator^  nor  had 

'  any  witness  put  his  name  thereto.   It  was  contended 

that  the  instrum^t  appearing  on  the  fiice  of  it  to  be 

an  incomplete  thing,  the  Ecclesiastical  Court  would 

never  grant  probate  of  it ;  and^  therefore,  it  was  not 

a  will ;  but  that  even  if  it  were  otherwise,  as  no  pro* 

bate  had  been  granted,  it  could  not  be  received  in 

evidence,  as  a  will,  within  the  wM>ftning  of  the  sur* 

render.     The  learned  judge  who   tried  the  cause 

rejected  the  evidence  altc^ther,  and  as  th^re  had 

been  no  probate,  would  not  suffer  any  witnos  to 

be  examined  in  support  of  the  paper,  but  the  Conrt 

of  Eang's  B^ich  afterwards  granted  a  new  trial; 

and  the  devisee  making  no  defence  thereon,  the 

point  was  not  further  discussed*     From  this  de« 

cision  of  the  Court  of  King's  Bench,  however,  it 

seems  to  have  been   the  ofuoion  of  that  Coort^ 

thai  the  courts  of  common  law  may  entar  into 

die  question,  whether  the  paper  amounts  to  a  will, 

though  no  probate  has  been  in  fact  granted;  and, 

indeed,   where  the   will   is  merely    of  the  ci^- 

hold  land  and  no  personalty  is  bequeadied,  the 

whole  must  depend  on  the  paper  itself,  for  the  ecde- 

siasticid  courts  never  could  take  cognizance  of  it 

Vido  SadcTill    To  this  we  may  add,  that  in  'the  cases  befove  the 

D^r^        statute  of  frauds,  i^erein  it  came  to  be  a  queatioD 

Nash'o.  what  should  be  a  will  of  lands  under  the  statute  of 

cfcTlS'ioo.  ^^"'  3^  ^^^'  *'  ^-  3^  ("^^  ^^^^"^  *^*^  «««*  ^  ** 

most 
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moni  i^idicaHe  to  the  piesent  point ')  no  ai^^nmeiii;  Ch.  XVII. 

was  drawn  from  the  grant  of  probate,  by  the  eccleti-  CmkM 

aatical  coart,  bat  the  conunon  law  courts  themsdres   * 


d^ded  what  was  a  will^  without  the  aid  of  their  i  Yide  7  Bait, 
constmctton.  In  those  cases^  as  in  the  present,  any  3^ 
disposition  of  the  estate  by  writings  whether  such 
writii^  were  made  by  the  testator  himself,  or  by 
any  other  person  by  his  commandment  or  consent, 
was  holden  to  be  a  will  within  the  w>eaiiing  of  the 
statute. 

But  where  the  testator  merely  told  the  witness,  Nash  9. 
that  a  third  person  should  have  his  land,  and  the  ^j^'joq 
witness  recited  the  words  of  the  intended  will  to  the 
testator,  and  asked  him  if  this  should  be  his  will,  to 
which  he  assented ;  and  the  witness  afterwards  put 
it  into  writing,  but  nerer  showed  the  writing  to  the 
testator,  or  read  it  to  him,  this  was  determined  not 
to  be  a  good  will,  as  not  being  made  in  writing  by 
the  testator. 

When  the  lord  himself  claims  the  estate,  as  for-  Bead  0.  Ailan, 

feited  by  reason  of  a  lease  made  by  the  defendant,  P^J^^T^ 

,        -  /     .      11       1  .    Oxf.C1rc.1730. 

he  must  prove,  that  the  person  who  is  aU^ed  to  Bul.N.P.  107, 

hare  committed  the  forfeiture,  was  admitted  tenant  (^)« 

on  the  rolls  of  the  manor.    It  will  not  be  sufl&cient,  V^  etjam, 

in  this  case,  to  prove  that  his  father  was  admitted,         ^°' 

and  that  the  Ismd  descended  to  him,  and  that  he 

has  paid  quit  rents ;  for,  though  he  might  enter  to 

make  a  lease  before  admittance,  nothing  vested  in 

him  which  he  could  forfeit  before  admittance  and 

-entry. 

Another  case,  in  which  very  strict  evidence  has     [  427  1 

been  required,  is,  when  the  lord  seizes  the  land  as 

forfeited  for  want  of  the  heir  coming  in  to  be  ad* 

(a)  Mr.  J.  BuUer  also  cites  1  LordRaym.  736,  in  the  maigb; 
but,  as  this  book  does  not  contain  anv  thing  as  to  this  poinl,  I  pre- 
aume  that  it  was  established  in  Read  v.  Auen. 

mitted. 
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Part  II.  mitted.     In  this  case  it  has  been  said,  that  the  pr<y> 

Copyhold  clamation  should  be  proved  by  tnva  voce  evidence, 

'  and  that  the  entry  thereof  on  the  court  rolls  is  not 


I  Lo^  saiis.     sufficient '.     It  should  be  observed,  however,  that 
bury's  Case,      this  point  is  not  mentioned  in  another  report  of  the 
T^     R         same  case  *;  and  in  a  late  case  >,  where  such  a  claim 
^'  was  set  up,  no  such  evidence  appears  to  have  been 

Tarrant  v.  required.  It  was  determined  in  that  case  that  the 
Hellier,  lord  could  not  seize  absoluiely  pro  defedu  teneattt 

3    •     p.  1  a.  ^jj.}jQ^^  ^  special  custom  authorising  him  so  to  do; 

and,  therefore,  to  support  a  seizure  so  made,  it  will 
be  necessary  to  prove  such  a  custom. 
Vide  ante,  85.  To  prove  the  custom  of  a  manor,  the  first  evidence 
•  to  be  referred  to  will  be  the  court  rolls,  and  on  the 
antiquity  and  uniformity  of  these  will,  in  a  great 
measure,  depend  the  validity  of  the  custom.  If  a 
payment  be  claimed  by  the  lord,  as  an  ancient  and 
accustomed  payment,  the  books  of  the  steward  or 
bailiff  of  the  manor,  whereby  he  charges  himself 

*  la  Vin.  105,  with  monies  received,  may  also  be  produced^;  but, 
^'^'  unless  it  appear  that  such  a  sum  of  money  has  been 

from  time  to  time  paid  by  the  tenants,  the  mere  entry 
by  the  stewards  is  very  weak  evidence.  So  where 
the  question  was,  whether  the  lord  was  entitled  to 
the  coals  under  a  freehold  tenement  within  the 
manor,  parol  evidence  was  received  of  a  known  dis«* 
tinction  within  the  manor,  between  old  and  new  land, 
and  the  general  reputation  that  the  right  of  cbals 

*  Barnes  v.  under  the  latter  belonged  to  the  lord  ^.  And,  indeed, 
imT&S.'77.  ^^  ^^  cases  of  custom,  as  many  instances  as  possSJe 
6  Vide 4  Leon.  ^^  ^^  having  been  acted  upon  should  be  produced^, 
34a,  and  Mr.  J.  though  we  have  before  observed,  that  where  a  cns- 
vati^^on  th^t  ^^  ^8  formally  found  by  the  homage,  and  entered 
Case,  4  T.        on  the  rolls,  proof  of  its  having  been  acted  upon,  is 

^'^'  not  absolutely  necessary  7.    Thus  where  it  is  con- 

'     '        tended,  that  by  the  custom  of  a  manor  land  shall 

descend 
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descend  to  the  eldest  female  heir,  general  reputation     Cli.  XVII. 
of  sach  custom,  and  instances  of  its  having  so  de-       Copy^ 

scended,  in  some  instances,  are  evidence  proper  to   ' 

be  left  to  a  jury,  though  the  descent  contended  for 

in  the  particular  instance  is  not  exactly  similar  to 

any  of  those  that  are  adduced  in  evidence,  as  where 

the  estate  is  claimed  by  the  grandson  of  an  eldest 

sister,  and  the  instances  proved  are  only  of  descents  , 

to  eldest  daughters  and  eldest  sisters (6) '.    And  in  Foster^'" 

like  manner  it  has  been  held,  that  a  single  instance  Sitson, 

of  a  Burrender  in  fee,  by  a  tenant  in  special  tail,  of  a  iU)f  d^m^^  ' 

copyhold  estate^  is  evidence  to  prove  a  custom  to  Beonettr. 

bar  entails  by  surrender,  though  the  surrenderor  has  aSl^^s.oa 

not  been  dead  twenty  years,  and  though  one  in-  t  r^^  j^^ 

stance  be  proved  of  a  recovery  suffered  by  tenant  in  B«nnett  v. 

taa  to  bar  the  entail*.  ItHls.^. 

When  the  lord  brings  an  action  for  a  fine  not  ex-  Lo„i  Nonh- 
ceeding  two  years  value  of  the  premises,  on  the  de-  wick^.Suui- 
fendant's  admission  to  them,  the  defendant's  admis-  ^^yfi^*^^*  5^- 

• 

(b)  The  case  of  Doe  dem.  {joodwin  v.  Spn^f  l  Term  Rep.  466, 
in  some  measure  militates  against  tliis,  but  there  the  court  seem 
rather  to  have  considered  the  Question  as  being,  whether  a  custom 
that  iands  thoidd  detcend  to  the  eldest  sister  was  proof  tliat  they  should 
go  to  the  eldest  niece;  than  whether  a  custom  that  they  should  go  to 
the  eldest  female  heir,  with  no  instance  to  support  it  but  the  case  of 
sisters,  could  be  received  as  evidence  of  a  more  extensive  custom 
that  it  should  in  ail  cases  go  to  the  eldest  female  heir;  and  it 
should  seem  that  where  the  rolls  of  the  manor  declared  that  '*  nulla 
tenementa  sunt  partibilia  nee  inter  haredei  mascubs  nee  femeUaSp* 
there  was  evidence  of  such  a  general  custom.  It  is  ooservable 
also,  that  the  judgment  in  that  case  was  founded  on  what  was  said 
by  Co/or,  C.  J.  inRatcliffe  v.  Chapnum^s  Case,  4  Leon.  343,  that  the 
court  would  not  give  credit  to  the  custom  unless  it  had  been  put  in 
ure;  wherefore  it  was  concluded,  that  as  no  instance  of  the  parti- 
cular case  was  proved,  the  custom,  if  anj,  had  no  weight;  without 
considering  that,  in  the  case  of  Ratchffe  v.  ChepmaUf  there  was 
evidence  of  descents  contrary  to  the  supposed  custom,  a  kind  of 
proof  which  did  not  exist  in  the  case  then  before  the  court;  and 
m  the  subsequent  case,  (Aoe  dem.  Beebee  v.  Parker,  5  T.  Rep. 
36),  when  Lord  Kenyan  presided  in  the  court,  a  custom  entered 
on  the  rolls  was  held  to  be  sufficient  though  no  instance  of  usage 
was  adduced. 

sion. 
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p^^  Ij        sion,  the  presentment  of  the  homage  as  to  the  value, 

CemkoU      t^d  proof  of  the  sum  required  by  the  action  havii^ 

Cluei.        been  demanded  of  the  defendant  by  letter  from,  the 

*"*■"■"■"""  steward,  is  sufficient,  without  further  proof  of  the 

fine  haying  been  assessed. 
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No.  I. 

CASES  ON  THE  QUESTION,  HOW  FAR  REPUTATION 
I»  ADMISSIBLE  IN  QUESTIONS  OF  PRITATB 
RIGHT  . 


3 

Doe,  Jjtstee  ofDidsbury  ^  another  v.  Thonuufy  others, 

14  East,  323.    (Page  17.) 

In  this  case,  where  a  testator  between  fifty  and  sixty 
years  ago  devised  lands  to  his  son  for  life,  remainder 
to  his  grandson  for  life,  remainder  to  the  heirs  of  the 
body  of  the  grandson,  remainder  to  the  lessor  of  the 
plaintiff  in  tail ;  between  which  latter  and  the  de- 
fendant, the  devisee  in  fee  of  the  son,  the  question 
was  whether  the  land  in  dispute,  which  had  been 
occupied  by  the  son  in  the  lifetime  of  the  testator, 
was  part  of  the  entailed  estate,  or  had  been  acquired 
by  his  own  purchase :  the  court  held,  that  evidence  of 
reputation  that  the  land  had  belonged  to  Sir  J.  S.  and 
toas  purchased  of  him  by  the  first  testator,  is  not  ad- 
missible; though  coupled  with  corroborative  parol 
evidence  that  the  land  belonged  to  Sir  J.  5.  before 
the  occupation  of  it  by  the  son,  and  also  by  a  deed 
of  conveyance  of  another  farm  in  the  same  placQ 
from  the  first  testator  to  a  younger  son  about  the 
same  period,  in  which  it  was  recited  that  the  land 
thereby  conveyed  had  been  then  lately  purchased* 
amoMgst  other  lands,  by  the  testator  of  Sir  J.  S. 

H  H  Mr. 
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Mr.  East  subjoins  the  following  note  to  the  report 
of  that  case: — 

The  admissibility  of  evidence  of  this  .description  has  been  vexata 
guestio  for  many  yean  in  We$tmn$ter^B.<dl\  astfie  following  notes; 
which  I  have  taken  from  time  to  time,  will  suffice  to  show. 

The  following  is  the  same  case  which  b  reported  in  4  Terra 
Rep/  157,  for  another  point  which  came  on  upon  demurrer,  in 
Ilil.  31  Geo.  3y  and  where  the  plaintiff  had  leave  to  amend. 

Morezoood  v.  Woody  M.  3a  Geo.  3,  B.  R. — ^Trespass  for  break- 
ing and  entering  the  plaintiff's  close  called  Saxmakk  CommaOy  in 
the  parish  ofAjfretony  in  the  county  of  Dcr^,  and  digging  stones 
therein,  and  carrying  them  away,  &c.  Th^  defendant  pleaded, 
that  there  are  certain  wastes  or  commons  lying  open  to  one  anothe^ 
one  called  Smmwick  Contmoiiy  being  the  close  in  which,  &c.  the 
other  called  Swamvick  Greeny  in  Alfretony  k/c,;  and  thitt  He  was 
seised  in  fee  of  a  messuage  and  lands  in  Alfretony  in  rigfit  of  which 
he  prescribed  for  the  liberty  of  digging  for  and  carrying  away  all 
necessary  ilags  and  stones  in  Swanwick  Commouy  and  in  Smmmiek 
Greeny  for  the  repair  of  his  houses,  fences,  &c.  The  plaintiflF  re- 
plied, that  he  wafi  lord  of  the  manor  of  Alfretony  and  ant  the  de- 
fendant of  his  own  wrong  committed  the  tretpass.  The  defendant, 
in  his  r^oinder,  insisted  on  his  prescriptive  right  as  stated  in  the 
plea;  on  which  issue  was  ioineq.  At  the  trial  before  Kothamy  B. 
a^t  lierhy  assises,  the  defendant  called  many  witnesses,  ^ho  prov^ed 
that,  for  betweeki  sixty  and  seventy  year»  i>a^t|  he  and  those  from 
whom  he  claimed  had  been  in  the  constant  exerase  of  the  right  stated 
in  fais  plea ;  in  many  instances  to  the  knowledge  of  the  lord,  wiio  had 
thrtateoed  to  luring  actibos,  and  been  dared  to  do  so  by  the  de* 
fendant's  ancestors,  who  insisted  on  their  right.  On  the  other 
hand,  th^  plaintiff  produced  a  presentment  in  1717,  of  tiie  fice- 
holders  of  the  court  boron  of  the  manor  ttiAifitiony  of  wUdi  the 
^aintif!!i5  lord,  and  which  presentment  was  signed  by  one  RAert 
Woody  the  foreman,  and  others ;  which  name  of  Robert  Wood  was 
proved  to  tally  with  the  subscription  (a)  to  the  Ivtll  of  KokH 
Wood,  the  grandflither  fr6m  whotn  the  defendant  claimed,  and 
which  will  was  produced  from  the  r^stry.  One  of  the  items  in 
that  presentment  was, — "  lif  any  person  gets  stone  without  leave 
of  the  lo|4  of  thcf  manor,  iv6  pa\n  l^ip  ^01/*  The  plaintiff  aho 
called  another  witness  to  prove  that,  in  a  conversation  with  the 
defendant's  uncle,  from  whom  the  defendant  also  claimed,  the 
imcle  had  ndmitlied  that  the  lord  of  the  manor  hod  the  r^gfaity  and 
he  would  not  be  beholden  to  him  for  the  stone.  The  jury  ^uod 
ifor  the^defbndant.  Thus  much  Appeared  on  the  lud^'s  report, 
on  a  modon  lor  a  new  trial  But  the  plaintiBTs  cotmsel  stated 
further,  (which  was  admitted  by  the  other  side^  and  so  taken  by 
the  court,)  that  the  learned  judge  had  rejected  other  evidence 
which  they  had  tendered,  afid  4dr  wtrich  akAie  the  new  inal  wa» 
moved  for,  vi^ 

1st,  Other  presentment^^  of  a  similar  nature  to  the  one  re- 
ceived in  evidence,  but  to  which  no  subscription  could  he  proved 

-* — — -7 y — ■ : 

(a)  Vide  Hoe  v.  RawUngSy  7  East,  383. 

by 


by  any  pefBon  from  whom  the  dofendant  claimed :  this  was  ofiefed 
as  0videnc6  of  reputation, 

sdy  Geneml  parol  evidence  of  r^utation,  that  none  but  the 
lord  had  a  right  to  dig  stone,  &c.  on  me  locui  in  quo. 

A  rule  nui  having  been  granted,  Chamhre^  Clarke^  Sutton^ 
Willis,  and  A$cougk  contend^  in  support  of  their  nile,  that  a 
general  custom  or  prescription^  covering  all  the  estates  of  the 
tenants  of  the  manor  might  cleari^  be  proved  by  evidence  of  repu- 
tation ;  and  that  there  was  no  aolid  distinction  between  that  case 
and  the  case  of  a  particular  prescription.  There  were  no  title 
deeds  in  the  one  case  more  than  in  the  other,  to  which,  as  to  a 
more  certain  criterion,  reference  could  be  had.  In  botli  instances 
the  ru^  rested  on  memory  of  particular  instances  of  the  exercise  of 
it*  In  the  case  of  a  modus,  reputation  is  evidence ;  and  yet  that 
relates  to  a  particular  estate.  In  the  Biskop  of  Meath  v.  Lord  Bel-^ 
fieldyin  1747,  cited  in  Bull.  N.  P.  295,  it  was  held  that  evidence 
o£  reputeCioB  was  admissible  in  a  qtaare  impedity  that  one  Knight 
had  been  in  by  Uie  presentation  of  Lord  R, ;  which  is  a  stronger 
case  than  this.  The  case  of  Webb  v.  Petit,  Nov,  44^  was  clearly 
the  case  of  a  modus  for  a  particular  farm ;  and  there  the  court  held 
hearsay  evidence  to  be  suflfident.  Such  evidence  as  this  is  also 
admiseible  in  the  case  of  a  manerial  custom ;  and  yet  the  public 
have  as  litde  to  do  with  the  custom  of  a  particular  mainor  as  with 
a  private  prescription.  Other  persons  in  the  parish  may  claim  the 
same  rigm  as  the  defendant,  and  then  it  mif^t  have  been  laid  ae 
a  custom,  in  wiiich  case  these  nresentments  would  have  been 
dteisive  eUdenoe  against  it.  80  that  by  laying  it  as  a  prescriptive 
riffht  annexed  to  each  farm,  instead  of  a  custom,  all  the  lord's  proof 
ixlus  right  is  gotten  rid  of;  and  the  tenants  may  ^ve  in  evidence 
those  very  tortious  acts  as  evidence  of  a  prescription,  «M  which 
united  together  ceold  not  have  supported  a  custom  against  the 
positive  written  testimony  subscribed  by  all  their  anoeatore  who 
wen  tenants.  Here,  they  said^  there  w«s  euftdent  to  gronnd  the 
hearsay  evidenoe  on. 

-  The  counsel  on  the  other  aide  were  not  heard  by  the  court,  who 
made  se^^erel  observations  during  the  aigumeat,  to  which  the 
counsel  tor  the  plaiut^  adapted  their  answers.  On  granting  the 
rulentfi, 

Lord  Kekyon,  C.  J.  said,  he  doubted  very  much  if  evidence  of 
reputation  could  be  adduced  in  support  of  any  prescription,  unless 
it  affected  the  public  interest  in  some  way  or  ottier. 

Ash  HURST,  J.  in  the  course  of  the  argument,  said,  that  if  this  had 
been  laid  as  a  custom,  he  conceived  that  general  reputation  would 
^ave  been  evidence :  but,  in  the  case  of  a  private  prescription^  he 
doubted  it  very  roach. 

BiTLLEB,  J.  observed,  diat  the  practice  had  been  different  on  dif- 
ferent circuits.  On  the  Oxford  it  has  been  the  practice  to  reject, 
nnd  on  the  western  drcuit  to  receive  this  sort  of  evidence.  But 
upon  the  latter,  I  have  told  the  counsel,  that  I  would  indeed  receive 
such  evidence,  if  they  pressed  it,  but  that,  in  summing  up,  I  should 
Cell  the  jury  that  they  were  to  decide  upon  tlie  other  parts  of  thf» 
case. 

H   H   a  I-or«J 
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Lord  Ken  von,  C.J.  (after  die  argument.^  llie  evidence  gireii  hf 
the  defendant  of  an  usage  of  about  seventy  years  is  extremely  stron^c 
in  his  favour :  and  the  only  evidence  to  weigh  against  it  is  that  of 
the  presentment  signed  by  Robert  Wood:  but  mat  is  not  neces^ 
sarily  inconsistent  with  it.  The  lord  might  liave  tlie  general  right, 
and  yet  a  particular  tenement  have  a  prescriptive  right  also.  On 
that  ground,  therefore,  there  is  no  pretence  for  impeaching  the 
venlict.  With  respect  to  the  other  question  raised,  respecting  tlie 
rejection  of  general  evidence  of  reputation,  it  is  involved  in  great 
dispute;  and  one  is  apt  to  imbibe  prejudices  from  the  opinion  one 
has  always  heard  inculcated.  Upon  the  Oxford  .circuit,  which  I 
went,  such  evidence  was  never  received ;  and  I  cannot  help  think- 
ing that  that  practice  is  best  supported  by  principle.  Evioetice  of 
reputation  upon  general  points  is  receivable^  because  all  y^panki"^ 
being  interested  therein,  it  is  natural  to  suppose  that  they  may  be 
conversant  with  the  subjects,  atid  that /they  should  discourse  toge- 
ther  about  them,  having  all  the  same  means  of  informatioa.  But 
how  can  this  apply  to  private  titles,  either  with  re^rd  to  particubkr 
customs  or  private  prescriptions.  How  is  it  possible  for  atrangeis 
to  know  any  thing  of  what  concerns  only  these  private  titles?  I 
liarely,  however,  throw  out  these  liints  as  the  ground  of  my  present 
opinion,  laying  in  my  claim  to  change  that  opinion  if  I  should  hear 
any  thing  which  shakes  it. 

AsHHURST,  J.  declared  himself  of  the  same  opinion :  adding,  that 
the  utmost  which  the  evidence  offered  went  to  prove  in  the  present 
case  was  that  the  lord  had  the  general  right ;  but  that  did  not 
negative  a  particular  right,  provided  it  waft  made  out  in  evidence^ 
which  it  had  been  in  the  present  instance. 

BuLLER,  J.  I  have  already  mentioned  what  has  been  the  genenl 
practice  on  the  Oxford  and  on  the  western  drcoit;  and  as  them 
are  two  judges  from  each  of  those  circuits  in  court  {b\  it  is  hardly 
lUcely  for  us  to  acree  upon  the  general  point.  But  urns  far  I  agree 
with  my  lord  ana  my  brother  AMttrtt^  that  in  no  case  ougtit  evi- 
dence of  reputation  to  be  received,  except  a  foundation  be  first 
laid  by  other  Evidence  of  the  right.  Now  here  there  was  no  foun- 
dation, or  at  least  a  very  slight  one^  in  comparison  to  the  evidence 
g'ven  by  the  defendant.  But  I  cannot  agree  that  it  ought  not  to 
i  received  at  all.  It  was  settled  that  it  ought  in  the  cases  citoi 
in  ailment,  and  also  in  many  other  instances  which  relate  merely 
to  pnvate  titles :  in  one  in  particular,  as  to  whether  such  a  piece  of 
ground  is  parcel  of  one  close  or  another.  So  agsun  in  the  case  of 
pedigrees.  But  as  to  this  particular  case,  the  evidence  is  very  strong 
with  the  defendant.  It  was  not  proved  that  the  estate  in  question 
was  in  the  possession  of  the  defendant's  grandfather  at  the  time  he 
signed  the  presentment  which  was  read  in  evidence :  and  evto  if 
that  were  made  out,  all  the  evidence  since  for  above  sixty  years  is 
the  other  way.  The  defendant's  ancestors  have  all  that  time  taken 
stone  in  defiiance  of  the  presentment,  anfl  in  the  face  of  the  lord 
himself,  who  was  dared  to  bring  any  action  for  it.    Now^  sujk 


{b)  Lord  Kenjfon  and  Aibhwrtif  J.  had  gone  the  Ovfard^  tnd 
Bulier  and  CrosCy  J.  the  western  circuit. 

posing 
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loosing  nil  the  evidence  of  reputation  had  been  received,  I  think  it 
Ought  to  have  weighed  so  slightly  with  the  jury,  that  the  court 
.ought  not  to  grant  a  new  trial.  For  I  do  not  know,  that  because 
>evidence  which  ought  to  have  been  received  was  rejected,  tliere- 
fore  the  court  are  bound  to  grant  a  new  trial,  if  they  see  clearly 
•  that  the  verdict  is  right,  notwithstanding  such  evidence  had  been 
admitted. 

Grose,  J.  was  of  the  same  opinion  as  BuUer,  J.  on  the  general 
point,  that  evidence  of  reputation  is  to  be  admitted.  I  confess, 
ne  said,  that  habit  has  so  enured  my  mind  to  think  it  admissible  in 
these  cases,  that  I  q^mnot  change  my  opinion  without  much  further 
consideration :  though  I  certainly  should  if,  upon  future  thoughts, 
I  should  be  convinced  that  the  practice  of  the  western,  and  I  be- 
lieve also  of  the  northern  circuit,  is  wrong.  Once,  indeed,  I  re- 
member the  case  of  a  pedigree  tried  at  Windxaier,  where  there 
was  a  strong  reputation  throughout  all  the  country  one  way,  and  a 
great  number  of  persons  were  examined  to  it :  but,  after  all,  the 
whole  was  overturned,  and  proved  to  have  no  foundation  what- 
ever, by  the  production  of  a  single  paper  from  the  Herald's  Office : 
which  shows,  to  be  sure,  how  cautiously  this  sort  of  evidence  ought 
to  be  admitted* 

Rule  dischaiged.    , 

In  the  case  of  Outram  v.  Mqretxnd,  Hil.  33  Geo.  3,  5  Term 
Rep.  123,  Lord  Kenyony  C.  J.  said,  ''  Although  a  ffenerai  right 
may  be  proved  by  traditionary  evidence,  yet  a  partictHar  fact  can- 
not." The  oarticular  fact  there  was,  whether  a  certain  close,  then 
called  the  Cow  Close,  had  been  part  of  the  estate  of  Sir  John  Zouch, 
in  the  l8th  of  £li2.  out  of  whicn  certain  rents  and  coals  had  been 
reserved :  and  all  the  court  agreed,  that  this  fact  could  not  be 
proved  by  entries  made  by  a  third  person,  deceased,  in  his  book  of 
receipts  of  rents  from  his  tenant ;  considering  such  entries  as  no 
more  than  a  declaration  of  the  fact  made  by  such  tl^ird  person ; 
which  was  different  from  the  entries  of  a  steward,  who  thereby 
charges  himself  witK  the  receipt  of  the  money.  And  Grose,  J.  dis- 
tinguished this  from  the  cases  where  traditionary  evidence  had  been 
allowed,  ^  because  the  tradition  of  a  particular  fact  is  not  evi- 
dence." 

In  Nichollt  v.  Parker,  Exeter  summer  assizes  1805,  upon  a 
quesdon  of  boundary  between  two  parishes  and  manors,  whether 
«  certain  common  was  within  the  parish  and  manor  of  Holrie,  of 
which  Sir  Bouchier  Wrey,  hart,  was  lord,  or  witliin^ie  parish  of 
3uckfasileigh  and  manor  of  Mainbow,  of  which  Colonel  Parker  was 
lord :  Le  bianc,  J.  admitted  evidence  of  what  old  persons,  now 
dead,  had  said  Concerning  the  boundaries  of  the  parishes  and  manors ; 
though  not  as  to  particular  fieicts  or  transactions.  And  this,  though 
these  old  persons  were  parishioners,  and  claimed  rights  of  common 
on  the  wastes,  which  would  be  enlarged  by  their  several  declara- 
tions; there  not  appearing  to  be  any  (fispute  at  tlie  time  respecting 
tiie  ri^ht  of  the  old  persons  making  the  declarations,  at  least  nu 
litigation  pending ;  (for,  in  truth,  the  boundary  had  been  lung  in 
dispute  between  the  respective  parishes  and  manors,  and  intersect- 
ifig  perambulations  had  been  mlide  both  before  and  alter  such 
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dedantjohs  by  ihm  tts/peeu^e  parttes) ;  so  that  those  persons  could 
not  be  considered  as  hav^igit  u  yiew  to  mi^evideiioe  ibr  tbem- 
selves  at  the  time.  And  in  Support  of  the  same  opinion  were  died. 
The  King  t.  The  nMbitanis  of  Hammtnmkh,  sittings  at  Wetimiiuta' 
after  Hilary  term  1776,  before  hard  Mm^ld^  C,},{e\  and  a 
case  of  Down  y.  Hole,  at  TawUcn,  in  179S  bdfore  Lamtnee,  J. 
in  both  which  the  same  point  had  been  niled. 


In  doihkr  ▼•  Ch^mum,  Bridgemakr  summer  aasiseB  1805,  in 
leplevin,  the  question  Was  whether  Btteei  HiU,  alias  hx^kome 
Wily  a  waste,  was  pvvel  of  leeytiionte  Fanty  and  the  soil  and 
freehold  of  one  Bcoke^  or  not;  endenoe  was  Ofieredof  dedara 
tions  of  old  persons  deceased^  as  to  the  andent  boondary  of  the 
waste  belonging  to  Iveythome  Farm,  that  it  extended  to  the  in- 
cloaMues  on  tM  north  side  of  the  hill:  and  a  Roll.  Abr.  186, 
pi.  5y  tit.  Prerogative^  was  dted  in  support  of  it,  where  it  was  held 
that  sach  dedarstionSy  as  to  whether  certain  land  was  pared  of  a 
manor  or  of  an  estate,  were  deemed  admissible  as  between  sub- 
jects, but  not  as  against  the  crown;  and  Domes  v.  Pierce^  a  Tern 
Rep.  53,  was  also  dted.  But  Grahamy  B.  rejected  the  evidence 
in  tnis  case,  where  the  question  was  not  as  to  the  boundary  of  a 
parish  or  manor,  but  between  one  person's  private  property  and 
another.  There  was  a  verdict  afterwards  for  the  defendant,  by 
whom  this  evidence  had  been  offered,  so  that  the  qoestiaQ  coda 
not  be  stirred  again. 


No.  II, 

OF  THE  EVIDENCE  TO  SHOW  MISCONDUCT  OB 
CONSPIRACY  IN  THE  INSTITUTION  OF  A  PBO- 
SECUTION. 


The  Queen's  Case.' — House  of  Lords,  October  17,  i8ai. 

2  Bred.  &  Bing.  302. 

THE  following  questions  were  proposed  to  the 
learned  judges : — 

''  First,  If,  in  the  trial  of  an  indictment  for  a  capital 
offence,  or  any  crime,  evidence  had  been  given  upon 
the  cross-examination  of  witnesses  examined  in  chief 
in  support  thereof,  from  which  it  appeared  A,  B.  not 
examined  as  a  witness,  had  been  employed  by  the 

party 
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f>arty  preferring  the  indictment  as  an  agent  to  pro- 
core  and  examine  evidence  and  witnesses  in  support 
of  tlie  indictment,  and  the  party  indicted  should 
propose,  in  the  course  of  deCence,  to  examine  C.  D. 
as  a  witness,  to  prove  that  A.  B.  had  offered  a  bribe 
to  E.  F»  in  order  to  induce  him  to  give  testi^iony 
touching  the  matteF  in  the  indictment,  (£.  F,.  not 
being  a  witness  exaiained  in  support  of  the  indict- 
ment, or  examined  before  it  was  so  proposed  to 
examine  C  jD.)  would  the  courts  below,  according 
to  their  usage  and  practice,  allow  C.  D.  to  be  exa- 
mined for  the  purpose  aforesaid;  or  could  such  wit- 
ness, according  to  law,  be  so  examined  if  the  counsel 
employed  in  support  of  the  prosecution  objected  to 
such  examination?" 

''Secondly,  If,  in  the  trial  of  an  indictme;[it  for 
a  capital  offence,  oil  other  crime,  evidence  had  been 
given  upon  the  cross-examination  of  witnesses  exa- 
mined in  chief  in  support  thereof,  from  which  it 
appeared  that  A,  B.  not  examined  as  a  witness,  had 
been  employed  by  the  party  preferring  the  indict* 
ment  as  an  agent  to  procure  and  to  examine  evidence 
and  witnesses  in  support  of  the  indictment,  and  the 
party  indicted  should  propose  in  the  course  of  his 
defence  to  examine  G.  jff.  as  a  witness  to  prove  that 
A.  B.  had  offered  him  a  bribe  to  induce  him  to  bring 
papers  belonging  to  the  party  indicted,  (G.  H.  not 
having  been  examined  as  a  witness  in  support  of  the 
indictment),  would  the  courts  below^  according  to 
their  usage  and  practice,  allow  G.  IL  to  be  examined 
for  the  purpose  aforesaid;  or  would  such  witness, 
according  to  law,  be  so  examined  if  the  counsel 
employed  in  support  of  the  prosecution  objected  tp 
such  examination?" 

The  learned  judges  desired  leave  to  withdra^ 
which  they  did,  and  on  their  return  prayed  for  fur- 
ther time  to  consider  on  these  questions  till  the 
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next  day:  leave  was  granted  accordingly;  and  a 
third  question  was  proposed  to  them,  wluch  on  the 
next  day  was  withdrawn,  not  being  sufficiently  clear, 
and  the  following  question  proposed  in  its  stead : — 

''  Supposing,  that  according  to  the  rules  of  law, 
evidence  of  a  conspiracy  against  a  defendant  for  any 
indictable  offence  ought  not  to  be  adniitted  to  con- 
vict or  criminate  him,  unless  as  it  may  apply  to  him- 
self or  to  an  agent  employed  by  hita,  may  not  general 
evidence,  nevertheless,  of  the  existence  of  the  con- 
iBpiracy  charged  upon  the  record,  be  received  in  the 
first  instance,  though  it  cannot  affect  such  de- 
fendant unless  brought  home  to  him,  or  to  an  agent 
employed  by  him ;  and  whether  the  same  rule  would 
apply  if  a  defendant  sought  by  such  general  evi- 
dence, in  the  first  instance,  to  affect  the  prosecutor 
with  a  conspiracy  to  suborn  witnesses  for  the  de- 
struction of  his  defence  V^ 
Oct  i8th.  On  this  day,  Abbott,  C.  J.  delivered  the  following 

answer  to  the  house. 

"  My  lords,  the  judges  conferred  together  for 
some  time  yesterday,  upon  the  questions  proposed 
to  them  by  your  lordships,  and  afterwards  separated 
in  order  to  consider  them  apart,  and  met  again  early 
this  morning,  and  again  conferred  together  upon 
them.  All  of  us  then  agreed  upon  the  answers  to 
be  given  to  the  questions  proposed  to  us;  and 
I,  having  read  to  my  learned  brothers  the  writing, 
which  I  had  prepared,  as  containing  my  own  senti- 
ments and  answer,  it  was  found  that  they  concurred 
therein ;  and  I  hare  their  authority,  with  your  lord- 
ship's permission,  to  deliver  what  I  have  written, 
(which  your  lordships  will  observe  is  in  the  sin- 
gular number,  being  originally  prepared  as  my  own 
alone),  as  containing  and  expressing  their  sentiments 
also. 

**  My  lords,  the  first  question  proposed  by  your 

lordships 
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lorckhipa  is  in  these  words,  [here  his  hrdship  repeated 
the  fint  qttestwn\.  My  lords,  the  question  thus  pro- 
posed  by  your  lordships  to  the  judges,  mast  be  ad- 
mitted by  all  persons  to  be  a  question  of  great  im- 
portance, as  it  regards  the  administration  of  justice; 
and  it  is  to  me  a  question  entirely  new,  and  of  very 
difficult  solution.  I  have  considered  it  with  all  the 
attention  due  to  a  question  proposed  by  your  lord- 
ships, and  with  an  anxiety  proportioned  to  the  ques- 
tion itself;  and  it  is  not  without  much  diffidence 
that  I  now  offer  to  your  lordships  the  result  of  my 
deliberation.  Tour  lordships  will  allow  me  here  to 
interpose  an  observation,  and  to  say,  that  the  diffi- 
dence I  felt  at  the  moment  of  writing,  has  been  con- 
siderably decreased  by  the  knowledge  I  now  have, 
that  my  opinion  and  sentiments  have  conceived  the 
concurrence  of  my  learned  brothers. 

**  The  question  must,  as  it  appears  to  me»  be  con- 
sidered in  the  same  mode,  and  must  receive  the  same 
answer,  as  if  the  parties  were  reversed :  as  if,  instead 
of  proof  offered  on  the  part  of  the  defendant  respect- 
ing the  conduct  of  an  agent  employed  by  the  prose- 
cutor*  it  were  proof  offered  in  reply  on  the  part  of 
the  prosecutor  respecting  the  conduct  of  an  agent 
employed  by  the  accused  to  procure  imd  examine 
evidence  and  witnesses  in  support  of  his  defence. 
If  such  proof  can  be  received  on  the  part  of  a  de- 
fendant, it  must  be  received  on  the  ground  that  it 
may  lead  to  a  legitimate  inference  and  conclusion, 
that  the  witnesses  examined  against  him,  though  not  ^ 
appearing  to  have  been  called  before  the  court  by  any 
undue  means,  are  nevertheless,  on  this  ground  extrane- 
ous and  foreign  to  them,  not  to  be  considered  as  the 
'mtnesses  of  truth.  And,  if  such  an  inference  and 
conclusion  can  be  reasonably  and  legitimately  drawn 
in  favour  of  a  defendant,  in  the  case  proposed  by 
your  lordships,  I  am  unable  to  discover  any  principle 

upon 
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upon  which  I  may  say,  that  the  like  cmiclusioa  may 
not  be  with  equal  reason  drami  against  him  in  the 
analogous  case  that  I  hare  taken  the  Uberty  to  sog- 
geisl;  so  that  proof  of  this  nature,  if  admisaible, 
mtist  be  expected  to  lead  as  frequently  to  the  con- 
demnation of  an  innocent  man^  by  castii^  discredit 
to  his  defence,  as  to  the  acquittal  of  such  a  person 
by  disgracing  the  prosecution :  and  this  consideration 
enables  me  to  contemplate  the  question  proposed  with 
more  calmness  than  i  should  be  able  to  view  a  ques- 
tion of  which  the  determination  mi^t  possibly,  by 
the  exclusion  of  his  evidence,  lead  to  the  condenma- 
tion  of  an  innocent  person;  but  could  in  no  case 
produce  the  same  consequence  by  the  exclusion  of 
evidence  against  him. 

*^  The  question  proposed  by  your  lordships  re* 
gards  the  act  pf  *  a  person  employed  by  the  party 
preferring  an  indictment  as  an  agent  to  procure  and 
examine  evidence  and  witnesses  in  support  of  the 
indictment ;'  and  it  regards  the  act  of  that  agent 
addressed  to  a  person  not  examined  as  a  witness  in 
support  of  the  indictment;  and  leaving,  therefore, 
those  witnesses  unaffeoted  by  the  proposed  proof 
otherwise  than  by  way  of  inference  and  conclusion, 
and  this  question  may  be  considered  as  it  regards  the 
prosecutor  or  party  preferring  the  indictment,  and 
as  it  regards  the  witnesses. 

**  The  prosecutor  has,.,by  the  hypothesis,  employed 
a  person  as  an  agent  to  procure  and  examine  evidence 
and  witnesses.  This  is  a  lawful  employment,  neces- 
sary in  many  cases,  in  some  meritorious,  in  none 
disgraceful  or  improper,  if  we  look  either  to  the 
employer,  or  to  the  person  employed ;  and  being  a 
lawful  employment,  it  is  to  be  presumed,  until  the 
contrary  be  shown,  that  the  employer  means  and  in- 
tends that  his  agent  should  execute  it  by  lawful  means ; 
and  as,  according  to  the  general  rules  and  prin- 
ciples 
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c^les  of  laW,  a  person  is  iK>t  to  be  aflfbeted  in  inteteBt 
or  fame  by  any  aCt  of  another,  althon^  that  other 
may  have  been  in  his  employment  or  confidence  as 
an  agent  or  otherwise,  (excepting  snch  acts  only  as 
either  ar^  in  their  own  nature,  or  may  by  extrinsic 
evidence  be  shown  to  be  within  the  scope  of  the 
autiiority  given  by  htm,  and  which  may,  therefore,  be 
considered  as  his  acts,  performed  by  the  hand,  or  as 
his  declarations,  uttered  by  the  tongue  of  his  ap- 
pointed substitute),  it  would  be  contrary  to  those 
general  tules  add  principles  to  allow  a  prosecutor,  and, 
through  him,  the  prosecution  that  he  has  instituted,  to 
be  disgraced  by  the  act  supposed  in  your  lordships 
question,  without  some  further  proof  affecting  him 
dian  the  terms  of  that  question  suggest.  It  is  per- 
fectly constant  with  the  matters  of  fact  contained 
in  your  l^riiips  question,  that  the  prosecutor  may, 
up  to  the  T«ry  moment  when  the  proof  is  offered,  be 
wholly  ignorant  of  the  wicked  act  of  his  agent;  it 
is  no  less  consistent,  that,  having  been  informed  of 
the  act,  be  may  hav^  rejected  it  with  indignation  ,aBd 
have  repudiated  the  proffered  testimony,  and  with- 
holden  the  witness  frcxn  the  court;  and^  if  he  be 
absent  from  the  trial,  which  frequently  happens,  it 
may  be  impossible  to  prove  his  ignorance  in  the  one 
case,  or  the  propriety  of  his  condiM^tin  the  other. 

''  With  regard  to  thcv  witnesses,  my  lords,  Which  is 
the  most  important  part  of  this  consideration,  (because 
if  false  witnesses  are  produced  against  a  person,  it 
is  of  little  consequence  to  him  by  what  procurement 
they  may  have  been  produced),  it  is  to  be  considered, 
whether  a  legitimate  inference  and  conclusion  can  be 
drawn  against  their  credit  and  veracity  from  the 
proof  proposed.  The  proposed  proof  does  not 
directly  affect  them ;  it  regards  an  act,  to  which,  ac- 
cording to  the  hypothesis,  they  may  be  entire 
strangers ;  and,  being  an  unlawful  act,  they  are  not 

to 
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to  be  presumed  to  have  been  parties  to  it,  or  to  knf 
other  act  of  the  like  nature,  without  proof  agaioFt 
them ;  they  may  be  persons  of  honour  and  probity 
deposing  to  facts  really  and  truly  occurring  within 
their  own  personal  knowledge,  and  taking  place 
within  their  own  sight  and  hearing,  as  they  have 
averred  upon  their  oath.  It  may  have  been  intended 
that  the  person,  totwhom  the  bribe  was  offered,  should 
speak  to  other  facts  occurring  at  another  time  and 
in  another  place  wholly  unconnected  with  them,  or 
with  the  matters  to  which  they  have  deposed :  can  it 
then  be  reasonably  concluded,  that  the  facts  deposed 
by  them  are  untrue?  That,  however  numerous  or 
respectable  they  may  be,  they  must  be  all  wicked  and 
peijured  men,  because  some  other  man  has,  from  over- 
weening zeal  or  a  corrupt  heart,  wickedly  endea- 
voured to  seduce  by  money  another  person  to  give 
-evidence  touching  the  matter  of  that  indictment  on 
which  they  have  appeared  ?  I  must  say„  my  lords, 
that  I  am  of  opinion,  that  such  a  conclusion  cannot 
reasonably  be  drawn,  either  in  the  case  proposed  in 
your  lordships  question,  or  in  the  analogous  case 
which  I  have  taken  the  liberty  to  adduce.  The  utmost 
effect,  in  my  opinion,  of  the  proposed  proof,  (and,  in 
many  cases,  even  this  would  not  be  a  fair  or  reason- 
able effect),  would  be  to  excite  suspicion ;  but  sus- 
picion is  not  a  legitimate  ground  for  the  verdict  of  a 
jury,  which  ought  only  to  be  founded  upon  reasonable 
and  probable  proof;  for  these  reasons,  I  think  your 
•  lordships'  first  question  must  be  answered  in  the 
negative. 

''  This,  my  lords,  is  the  opinion,  which,  after  much 
consideration,  I  have  formed  upon  thfe  question  pro- 
posed by  the  house.  The  question  is  couched  in  the 
most  general  and  abstract  terms,  and  your  lordships 
must  be  aware  of  the  difficulty  that  n)ay  often  occur  in 
fdrming  an  opinion  upon  a  question  of  such  a  nature, 

applied 


%pplied  not  to  a  matter  of  abstract  science^  hut  with 
a  matter  connected  with  the  business  and  affairs  of 
men.  Few  cases  occur  in  the  practical  administra- 
tiou  of  justice,  wherein  a  judge  does  not  find  some 
help  towards  a  right  decision  in  arquestionable  point, 
in  antecedent  or  accompanying  facts  and  circum* 
atanpes  appearing  before  him,  and  is  not  guided  in 
his  application  of  general  principles  to  the  individual 
ease  by  the  particulars  of  diat  case  itself.  The  ques- 
tion, as  pr<^psed  by  your  lordships,  does  not  contain 
any  such  aid  or  guide ;  I  mention  not  this,  my  lonis, 
by  way  of  complaint  against  the  question,  but  by  way 
of.  excuse  for  the  imperfection  of  my  answer  to  it; 
and  I  must  beg  leave  to  add,  that  notwithstanding 
the  opinion  I  have  delivered  on  the  question  pro- 
posed, I  am  by  no  means  prepared  to  say,  that  in  no 
case  and  under  no  circumstiAces  appearing  at  a 
trial,  it  may  not  be  fit  and  proper  for  a  judge  to 
allow  proof  of  this  nature  to  be  submitted  to  the 
consideration  of  a  jury,  a^d  the  inclination  of  every 
judge  is  to  admit,  rather  than  to  exclude,  the  offered 
proof. 

"  Secondly,  Tlie  same  reasons  which  have  induced 
me  to  answer  your  lordships'  first  question  in  the 
negative,  lead  me  to  answer  the  second  question 
also  in  the  negative.  The  question  is  in  these  words : 
[The  Lord  Chief  Justice  here  read  the  second  question]. 

*^  In  answer  to  this  question,  my  lords,  I  must 
also  take  leave  to  add,  as  another  ground  of  ob«r 
jection  to  the  proof  proposed  in  the  question,  that  it 
does  not  thereby  appear  what  was  the  nature  of  the 
papers  alluded  to,  or  what  the  motive  of  the  party 
e^eavouring  to  obtain  them:  for  any  thing  that  caa 
be  inferred  firom  that  question,  the  papers  might  be 
unconnected  with  the  subject  of  the  prosecution, 
and  relate  wholly  to  some  other  and  different 
matter/' 

Then 
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Then  Abbott,  C.J.  delivered  the  tmannnons  optniotf 
of  the  learned  judges  to  the  first  part  of  the  third 
question  in  the  affirmative,  also  with  a  qualification; 
and  gave  their  reasons  as  follow : — 

'**  My  lords,  we  understand  the  first  part  of  this 
third  question  to  relate  to  a  protecution  for  some 
crimey  the  proof  Whereof  is  to  consist  wholly  or 
in  part  of  evidence  of  a  conspiracy  entered  into  by 
tiie  party  then  indicted  and  under  trial ;  so  that  the 
conspiracy  is  to  be  given  in  evidence  against  him; 
and  the  latter  part  of  the  question  regards  the  case 
of  a  person  indicted  for  some  crime,  and  aeekiag  to 
defend  himself  against  that  indictment  by  proTiDg 
a  conspiracy  to  suborn  witnesses  against  him ;  and 
die  points  of  inquiry,  in  bodi  parts,  regwd  only  the 
order  and  course  of  adducing  the  proof  before  the 
oourt ;  and  so  understanding  the  question,  we  have 
no  hesitation  as  to  answering  liie  first  part  of  h  in 
liie  affirmative.  We  are  of  opinion,  that  on  a  prose* 
cutioB  for  a  crime  to  be  proved  by  conspiracy,  general 
evidence  of  an  existing  conspiracy  may,  in  Ae  first 
instance,  be  received  as  a  preliminary  step  to  that 
mote  particvdar  evidence,  by  which  it  is  to  be  shown 
timit  the  indivydaal  defendants  were  guilty  parti- 
cipators in  such  conspiracy.  This  is  often  neeessair 
to  render  the  pafticular  evidence  intdligible,  and  to 
show  the  true  meaning  and  character  of  the  acts  of 
the  individufid  defendants,  and  on  that  account,  ve 
presume,  is  permitted.  But,  it  is  to  be  observed,  that, 
in  such  cases,  the  general  nhi^e  of  the  whole  evi- 
dence intended  to  be  adduced  is  previously  opened 
to  t^  coHfty  whereby  the  judge  is  able  to  form  an 
0pinioB  ap  to  the  probidiiky  of  affecting  the  indi- 
vidual defendants  by  particular  proof  applicable  to 
them,  and  connecting  them  with  the  general  en- 
denoe  of  tlie  alleged  conspiracy ;  and  if, -upon  suck 
opening,  it  should  appear  manifest  that  no  particular 

proof 


proof  sufficient  to  affect  the  defendant  is  intended  to 
be  adduced,  it  would  become  the  duty  of  the  judge 
to  stop  the  case  in  limine y  end  not  to  allow  the  general 
evidence  to  be  received,  which,  even  if  attended  with, 
no  other  h^d  effect,  such  as  exerting  an  unreasonable 
prejudice,  i?^ould  certainly  be  a  useless  wast^  of 
time. 

*^  As  to  the  second  part  of  the  question,  my  lords, 
we  understand  it  to  be  here  assumed,  that  the  sup- 
posed conspiracy  to  suborn  witnesses  against  the 
accused  is  a  legitimate  ground  of  defence,  and  that 
your  lordships  do  n6t  ask  the  opinibn  of  the  judges 
on  that  point ;  and,  therefore,  upon  that  point  we  do 
not  presume  to  offer  any  thing  to  your  lordships ; 
and,  considering  this  latter  part  of  the  proposed 
question,  like  the  first  part,  to  regard  only  the  order 
and  course  of  addiicing  the  propf,  we  ^hall  give  the 
same  answer  in  the  Affirmative,  with  tht$  qilalifica- 
tioh  only,  pamely,  that  the  proposed  evidence  should, 
in  some  way,  be  previously  opened  to  the  court,  as  lii 
the  case  of  a  prosecution  to  be  proved  by  conspi- 
racy, in  order  to  enable  the  judge  to  form  an  opinion 
as  to  the  probability  of  bringing  the  evidetite  home, 
so  as  to  affect  some  person  whose  acts  aire  material 
and  relevant  to  the  issue  in  the  indictment  then 
under  trial." 
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No.  III. 

OB8BBVATIONS,  CONTAINBD  IN  THE  POBMEU 
EDITIONS, *ON  THE  QUESTION — WHETHBB  WIT- 
NESSES CAN  BE  DISGBACED  BY  THEIE  OWN 
EXAMINATIONS. 


THOSE  who  contend  for  such  a  mode  of  examina- 
tion, assert  that  if  it  is  not  to  prevail  to  the  fullest 
extent,  the  whole  benefit  of  viva  voce  evidence,  and 
trial  by  jury,  will  be  lost  and  at  an  end :  That  the 
office  of  a  jury  is  not  to  find  facts  merely  because 
they  are  sworn  to  by  witnesses,  but  to  weigh  and 
estimate  the  credit  which  is  due  to  persons  standing 
in  that  situation :  That,  to  enable  them  to  do  this,  it  is 
necessary  for  them  to  know  something  about  the  life 
and  character  of  the  person  testifying ;  and  that  such 
was  the  ancient  policy  of  the  law,  appears  from  the 
circumstance  of  the  jury  being  always  summoned  if 
vicineto,  from  the  neighbourhood  of  the  place  where 
3  Blac.  Com.  the  cause  of  action  arose :  ''  Living  in  the  neighbonr- 
359-  hood,  they  were  properly  the  very  country  or  pais  to 

which  both  parties  had  appealed,  and  were  supposed 
to  know  beforehand  the  character  of  the  parties  and 
their  witnesses,  and  therefore  the  better  knew  what 
credit  to  give  to  the  facts  allied  in  evidence  {ay* 
Whereas  now,  the  jury  being  summoned  from  the 
county  at  large,  the  witnesses  are,  in  general,  entirely 
unknown  to  them,  and  the  party  against  whom  they 
appear,  having  no  notice  of  the  witnesses  who  are  to 
be  called  against  him,  has  no  other  mode  of  enabling 
the  jury  to  determine  what  credit  is  due  to  theoii 

(a)    See  also  Fortescue  de  Laudf  c.  36|  where  the  saoie  nosoo 
is  given  for  the  jury  coming  de  vkmeio;  and  Co.  Lit.  l$8,  b. 

than 
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than  by  an  inquiry  of  themselveSi  who  they  are,  and 
how  they  have  pasaed  their  lives.  That  no  injury 
either  to  the  witness  or  the  cause  of  justice  can  result 
from  this  inquiry,  for  do  honest  nuui  will  refuse  to 
give  an  account  of  himself;  and  if  insinuations,  which 
are  unfounded,  are  thrown  out,  he  has  the  opportu- 
nity of  denying  the.  truth  of  them ;  which  denial,  if 
made  in  the  unequivocal  and  decided  manner  which 
conscious  innocence  will,  always  dictate,  will,  instead 
of  prejudicing  the  character  of  the  witness,  throw  all 
the  odium,  intended  to  be  cast  on  him  by  the  charge, 
on  the  person  who  had  the  wickedness  to  suggest  it. 
Whereas',  if  it  be  true,  that  the  witness  is  of  a, cast 
and  character  which  does  not  entitle  him  to  full 
credit,  he  ought  not  to  pass  as  a  man  of  unblemished 
reputation. 

On  the  other  hand  it  is  said,  tha^  a  person  who 
comes  into  a  court  of  justice,  to  testify  in  a  particular 
cause,  is  not  supposed  to  be  prepared  to  answer  for 
all  the  transactions  of  his  life ;  that  one  slight  devia- 
tion from  the  path  of  virtue  ought  not  so  to  blast  the 
character  of  a  man,  as  to  be  for  ever  the  subject  of 
reproach  to  him ;  and  that  when  he  comes  into  court, 
not  as  a  volupteer,  but  under  the  compulsory  process 
of  the  law,  he  ought  not  to  be  placed  in  such  a  situa- 
tion as  to  be  obliged  either  to  confess,  and  revive  the 
memory  of  a  disgrace  which  had  long  since  been 
forgotten,  and  which  his  subsequent  good  conduct 
had  wiped  away;  or  else  to  be  tempted  to  commit 
peijury  for  the  protection  of  that  character  which  his 
amended  course  of  life  had  procured  him.  That  if 
he  18  wholly  incompetent,  by  reason  of  the  commis- 
sion of  a  crime  of  which  he  has  been  legally  convicted, 
the  record  of  his  conviction,  which  contains  the  par- 
ticulars of  his  infamy,  is  the  only  evidence  to  repel 
hia  testimony.  That  if  he  is  not  worthy  of  credit, 
on  account  of  his  general  bad  character,  the  law  has, 
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in  that  case  also,  pointed  out  the  iheans  of  counter- 
acting the  effect  of  his  evidence  by  the  testimony  of 
others  as  to  that  character.    That  even  in  this  case 
particular  circumstances  are  not  to  be  inquired  into, 
much  less  ought  he  himself  to  be  questioned  as  to 
those  facts  which  others  cannot  be   permitted  to 
prove.    That  though  in  some  instances  the  party 
may  be  surprised  by  finding  a  witness  in  the  box,  of 
whom  he  has  no  previous  knowledge,   yet  this  so 
rarely  happens,  that  it  is  infinitely  less  mischievooa 
ta  submit  to  the  inconvenience  which  a  person  so 
circumstanced  might  experience^  than  to  establish, 
in  every  case,  a  course  of  practice  so  highly  injurious 
to  the  feelings  of  every  man  appearing  as  a  witness. 
But  that  even  here,  the  party  is  not  without  remedy : 
if  he  makes  it  appear  to  the  satisfaction  of  the  court, 
that  he  was  surprised  by  the  appearance  of  a  stranger; 
that  such  stranger  is  a  man  of  infamous  character,  or 
that  the  evidence  which  he  has  given  is  untrue,  and 
can  be  contradicted  by  other  witnesses ;  the  court, 
exercising  a  sound  and  equitable  discretion,  may 
send  the  cause  back  to  be  reconsidered  by  another 

jury. 

Unfortunately,  no  direct  authorities  are  to  be  found 
either  one  way  or  other.  Loose  dicta,  or  equivocal 
expressions,  are  all  that  occur  to  direct  our  judgment; 
and  though  there  are  some  cases  which  seem  to  bear 
a  strong  analogy,  yet  it  must  be  recollected  that  the 
argument  thenoe  arising  is  counteracted  by  what  is 
admitt^  to  have  been  the  established  and  invariabk 
practice  for  a  considerable  space  of  time. 
Co.Lit.i58,b.       Lord  Coke,  speaking,  of  challenges  to  jurors,  says, 

f<  If  the  cause  of  challenge  touch  the  dishonour  or 
discredit  of  a  juror,  he  shall  not  be  examined  upon 
his  oath ;  but,  in  other  cases,  he  shall  be  examined 
upon  his  oath  to  inform  the  triers.^'  As  far  as  tbe 
case  of  a  juryman  is  analogous  to  that  of  a  witness, 

this 
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thia  is  certainly  an  authority  in  favour  of  those  who 
maintain  that  such  an  examination  is  illegal ;  but  it 
must  be  observed^  that  the  same  necessity  does  nbt 
exist  in  the  case  of  a  juror  as  does  in  that  of  a 
witness.  The  pannel  is  made  out  and  known  to  the 
parties  long  before  the  trial ;  they  have  an  opportu- 
nity of  inquiring  as  to  the  characters  and  course  of 
life  of  the  persons  named  in  it ;  and,  if  they  find  any 
thing  which  destroys  the  compettnqf  of  a  juror,  they 
may  be  prepared  to  prove  it.  His  character^  in  respect 
of  matters  which  would  not  exclude  him  from  sitting: 
in  judgment  on  a  cause,  and  which  forms  so  essential 
an  inquiry  when  estimating  the  credit  due  to  a  witness, 
can  never  be  the  subject  of  inquiry ;  nor  is  it  at  all 
necessary  for  the  purposes  of  justice  that  any  such 
inquiry  should  take  place ;  for  if  either  party  dislikes 
him^  he  may  object  to  him.  without  assigning  aiiy 
reason  whatever ;  and  may  extend  this  peremptory 
challenge  to  such  a  number  of  jurors  as  is  sufficient 
to  remove  the  fears  of  the  most  cautious  and  timid. 
The  case  of  a  juror,  therefore,  differs  materially  from 
that  of  a  witness,  and  as  far  as  the  credit  due  to  the 
latter  forms  any  part  of  the  consideration  of  the  jury, 
bears  no  analogy  whatever. 

But  the  case  which  has  been  principally  relied  on,  Cooke'sCase, 
on  some  late  occasions,  is  that  of  Peter  Cooke,  who  4  St.  Tr.  748. 
being  indicted  for  treason,  in  order  to  found  a  chal- 
lenge for  cause,  asked  a  juryman,  whether  he  had 
not  said  he  believed  him  guilty;  when  the  whole 
court  determined,  that  the  juryman  was  not  obliged  ' 
to  answer  the  question. 

Lord  C.  J.  Treby  said,  ''  You  may  ask  upon  the 
"voire  dire,  whether  he  have  an  interest  in  the  cause ; 
nor  shall  we  deny  you  liberty  to  ask,  whether  he  be 
fitly  qualified,  according  to  law,  by  having  a  freehold 
of  sufficient  value ;  but  that  you  may  ask  a  juror, 
or  mntness,  every  question  that  will  not  make  him 

112  criminous 
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criminous  that's  too  large.     Men  have  been  asked, 
whether  they  have  been  convicted,  and  pardoned  for 
felony,  or  whether  they  have  been  whipped  for  petty 
larceny,  but  they  have  not  been  obliged  to  answer; 
for,  though  their  answer  in  the  affirmative  will  not 
make  them' criminal,  nor  subject  to  punishment,  yet 
they  are  matters  of  infamy ;  and  if  it  be  an  infamous 
thing  that's  enough  to  preserve  a  man  from  being 
bound  to  answer.    A  pardoned  man  is  not  guilty ; 
his  crime  is  purged  ;  but  merely  for  the  reproach  of 
it,  it  shall  not  be  put  upon  him  to.  answer  a  question 
whereon  he  will  be  forced  to  forswear  or  disgrace 
him.    So  persons  have  been  excused  from  answering, 
whether  they  have  been  committed  to  Bridewell  as 
pilferers  or  vagrants,  or  to  Newgate  for  clipping  or 
coining,  &c.    Yet  to  be  suspected  is  only  a  misfor- 
tune iemd  shame,  no  crime.   The  like  has  been  observed 
in  other  cases  of  odious  and  infamous  matters,  which 
are  not  crimes  indictable." 

Mr.  J.  Powell cledLtly  considered  this  as  tending  to 
charge  the  juror  with  a  crime,  for  after  saying  it 
might  have  been  asked  in  a  civil  cause,  because  he 
might  have  been  a  referee,  he  added,  **  But,  if  you 
make  it  criminal,  it  cannot  be  asked,  because  a  man 
is  not  bound  to  accuse  himself."     Mr.  Baron  Powis 
adopted  the  same  line  of  argument   as  the   chief 
justice,  saying,  that  though  it  did  not  make  him 
infamous  in  the  eye  of  the  law,  **  yet  that  it  was  a 
shameful  thing  for  a  man  to  give  his  judgment  before 
he  had  heard  the  evidence,  and  therefore  that  the 
prisoner  ought  not  to  ask  him,  to  make  him  accuse 
himself,  if  it  be  opprobrious  matter  upon  him."     But 
it  is  observable,  that  he  said  nothing  in  respect  of 
such  questions  being  put  to  a  witness. 

As  a  decision,  therefore,  this  case  extends  no 
further  than  what  was  before  said  by  Lord  Coke.  The 
application  of  the    doctrine  to  witnesses  depends 

entirely 
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entirely  upon  the  dictum  of  Lord  Ch.  Just.  Treby, 
who  mentions  no  particular  instance  in  which  it  had 
been  so  applied.  It  is,  nevertheless/ the  opinion  of  a 
great  judge,  and  as  such  not  to  be  lightly  or  irreve- 
rently treated. 

The  last  authority  which  I  find  in  the  books,  is  Lo"i  Lovat't 
what  is  said  by  Lord  Hardwicke,  presiding  as  Lord  'p ^5^0. 
High /Steward,  on  the  trial  of  Lord  Lovat,  where 
Lord  Talbot  proposing  to  ask  a  question  of  one  of 
the  witnesses  before  he  was  sworn.  Lord  Hardwicke 
said :  **  The  ordinary  method  of  proceeding  in  these 
cases  is,  that  when  a  witness  is  produced,  he  is  to  be 
sworn  in  chief,  unless  there  be  some  objection  to  his 
Competency;  and  then  he  is  to  be  sworn  upon  a 
voire  dire.  After  he  is  sworn  in  chief,  the  party  who 
produces  him  asks  him  such  questions  as  he  thinks 
proper.  After  which  the  other  party  is  at  liberty  to 
cross-examine  him,  either  to  the  matter  of  fact  con- 
cerning which  he  has  been  examined,  or  an^o^Aerma/^er 
whatsoevery  to  impeach  his  credit  or  weaken  his  tesCimany ; 
provided  the  questions  that  are  asked  are  such  as  the 
law  allows." 

It  is  observable,  that  Lord  Hardwicke  makes  no 
distinction  as  to  the  liature  of  the  incompetency  which 
may  be  inquired  into  on  the  voire  dire :  but  the  qua- 
lification which  is  added  by  him  as  to  questions  on 
the  examination  in  chief,  has  thrown  a  degree  of 
obscurity  on  what  would  otherwise  have  been  very 
clear.  It  should  seem,  however,  that  his  lordship 
could  only  have  in  contemplation,  when  he  made 
that  qualification,  an  examination  as  to  crimes  for 
ivhich  the  witness  would  be  punishable;  for  he  ex- 
pressly extends  the  pow^  of  cross-examination  to 
matters  concerning  which  he  had  been  examined,  or 
any  other  matter  whatsoever  which  should  tend  to  im* 
jpeach  his  credit*  He  does  not  confine  it  to  the 
explanation  of  what  he  had  before  sworn,  or  to  the 
introduction  of  new  matter  as  evidence  in  the  cause; 

I  I  3  but 
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but  he  permits  the  party  to  inquire  of  the  witness 
himself  into  matters  foreign  to  the  cause,  merely  for 
the  purpose  of  impeaching  his  credit,  or,  in  other  words, 
of  disgracing  him.  On  the  other  hand,  what  is  said 
by  Lord  Ch.  Just.  Treby  is  decisive  against  such  a 
mode  of  examination ;  and  when  we  see  that  great 
authority  on  the  one  hand,  and  the  uniform  practice 
of  the  bar  for  a  series  of  years  countenanced,  as  it 
seems  to  be,  by  the  opinion  of  Lord  Hardwicke  on  the 
other,  we  cannot  but  consider  this  as  a  doubtful  point ; 
and  one  which  it  is  highly  important  should  be  judi- 
cially and  solemnly  decided. 


CASES  SINCE  DETERMINED    AND  REFERRED  TO  IN 

PAGE  135. 


Harris  v.   Tippet,  2  Campb.  6qj. ^Gloucester  iMt 

Assizes,  51  Geo,  3. 

This  was  an  action  for  not  accounting  for  a  pro- 
missory note  given  to  the  defendant  to  be  discounted 
on  behalf  of  the  plaintiff. 

A  witness  for  the  defendant  was  asked,  in  cross-- 
examination, whether  he  had  notattempted  to  dissuade 
a  witness,  examined  for  the  plaintiff,  from  attending 
the  trial,  he  swore  positively  that  he  had  not. 

Davncey  then  proposed  to  call  back  the  other 
to  contradict  him. 

Lawrence,  J. — ^Thajt  cannot  be  done.  You  must 
take  his  answer. 

Dauncey  contended,  that  for  the  purpose  of 
discrediting  the  witness,  it  was  competent  to  show 
that  he  had  sworn  falsely  in  this  instance,  and  actually 
had  attempted  to  dissuade  the  other  from  attending 
the  trial. 

.  Lawrence,  J. —Had  this  been  a  matter  in  issue, 
I  would  have  allowed  you  to  call  witnesses  to  con- 
tradict 
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fradict  what  the  last  witness  has  sworn ;  but  it  is 
entirely  collateral^  and  you  must  take  his  answer.  1 
will  permit  questions  to  be  put  to  a  witness  as  to  any 
improper  conduct  he  may  have  been  guilty  of,  for  the 
purpose  of  trying  his  credit ;  but  when  these  quesiions 
are  irrelevant  to  the  issue  on  the  record,  you  cannot 
call  other  witnesses  to  contradict  the  answers  he  gives. 
No  witness  can  be  prepared  to  support  his  character 
as  to  particular  facts,  and  such  collateral  inquiries 
would  lead  to  endless  confusion. 

Daimcey  and  Ludhw  for  the  plaintiff. 

Jervis  and  Abbott  for  the  defendant. 

Weeks  v.  Sparke,  i  Maule  &  Selwyn,  679. 
Trespass  for  breaking  and  entering  plaintiff's 
close,  parcel  of  a  common;  defendant  justified  for  a 
prescriptive  right  of  common  at  all  times,  8cc.  Repli- 
cation prescribed  to  use  the  place  for  tillage ;  and  to 
support  such  prescriptive  qualification  of  the  general 
right  claimed  by  the  defendant,  the  plaintiffs  offered 
evidence  of  reputation.  The  judge  received  the 
evidence,  and  afterwards  the  court  held  it  was  pro- 
perly admitted,  because  although  the  right  claimed 
by  the  plaintiff  was  by  prescription,  yet  it  was  an 
abridgment  of  the  generd  right  of  common  over  the 
waste,  and  affected  a  large  number  of  occupiers  within 

the  district. 

» 

Yewin's  Case^  2  Campb.  638. 

Lawrence^  J.  laid  down  the  same  rule  several  times 
during  the  circuit;  and  it  seems  particularly  illus«- 
trated  by  the  following  case,  which  occurred  at  Mon- 
mouth : — One  Yewin  was  indicted  for  stealing  wheat 
T^ie  principal  witness  against  him  was  a  boy  of  the 
name  of  Thomas^  his  apprentice.  Lawrence,  J.  aUowed 
the    prisoner's   counsel  to  ask  T/iomas,   in  cross^ 

I  1  4  examination, 
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son  and  John  Radcltffe,  whereby  a  certain  piece  of 
land  caDed  the  Irish  Acre  was  conveyed  to  Radcliffe 
in  fee^  which  land  was  described  as  abutting  on  a 
piiece  of  land  called  the  Harpe.  The  plaintiff  also 
proved  receipt  of  rent  by  Moffat^  her  late  husbandi 
an  old  plan  delivered  by  the  defendant  to  the  gover* 
nors  of  St»  Bartholomew's  Hospital^  in  which  the 
locus  in  quo  was  described  as  part  of  Moffat^^  estate ; 
and  that,  unless  this  land  was  the  plainl^s,.  she  had 
no  land  abutting  on  the  Harpe ;  and  that  the  pre* 
bendary  of  the  moor,  of  St.  PauPs,  as  lessee  of  whom 
the  defendant  claimed,  had  without  it  eighteen 
acres  two  roods.  She  then  produced  in  evidence  a 
survey  taken  in  1649,  by  virtue  of  an  ordinance  of 
the  parliament,  which  was  entitled  as  follows : — 

^  A  siirveye  of  certaine  parcells  of  meadowe  and 
pasture  grounde.in  the  countye  of  Middlesex,  late 
belonginge  to  the  prebendary  of  the  moore  with  the 
cathedrall  church  of  St.  PauPs,  London^  made  and 
taken  by  us  whose  names  are  hereunto  subscribed, 
in  the  month  of  October  1 649,  by  virtue  of  a  com- 
mission to  us  granted,  grounded  upon  an  act  of  the 
Commons  of  England  assembled  in  parliament,  for 
the  abolishinge  of  deans,  and  deans  and  chapters, 
canons,  prebends,  and  other  offices  and  tythes  of  and 
belonging  to  any  cathedral,  or  collegiate  church,  or 
chapel,  in  England  and  Wales  {a\  under  the  hands 
and  seals  of  five  or  more  of  the  trustees  in  the  said 
act  named  and  appoynted. 

''  All  those  eighteen  acres  of  lands,  &c."  The 
lands  were  then  particularly  specified,  and  all  to- 
gether amounted  to  the  exact  number  of  eighteen 
acres. 

The  defendants  attempted  to  account  for  the 
possession  of  the  RadcUffe  and  Moffat  families,  by 

(a)  See  this  act  in  SchobeTs  coHectioD,  ad  part^  page  16. 

showing 
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showing  that  for  many  years  they  held  the  church 
lands  in  lease ;  and  contended,  that  they  being  ako 
possessed  of  other  estates  of  their  own  adjoining  and 
intermixed,  encroachments  had  been  made  by  them 
upon  the  prebendal  estate ;  and  that,  in  point  of  fact, 
this  was  not  part  of  their  freehold  estate,  but  part  of 
the  land  of  the  prebendary  of  the  moor. 

Lord  Kenyon. — The  defendant  cannot  contradict 
the  parliamentary  survey,  it  has  always  been  con- 
sidered as  conclusive.  By  the  deeds  of  i6g6,  this 
property  is  described  to  be  in  the  same  posture  as 
that  in  which  it  now  remains,  viz.  as  abutting  upon 
the  Harpe ;  and  it  appears  that  if  this  is  not  the  land 
in  question,  tlie  lessor  of  the  plaintiff  will  have  no 
land  so  abutting.  The  parliamentary  survey,  taken 
by  those  who  were  in  possession  of  the  church  pro- 
perty, describes  it  with  the  utmost  particularity ;  and 
the  quantity  of  which  the  prebendary  of  the  moor  is 
now  possessed  agrees  with  this  description.  This  is 
a  very  strong  argument  in  favour  of  the  lessor  of  thft 
plaintiff;  for  the  persons  who  then  held  the  reins  of 
government,  and  seized  the  church  lands,  wished  to 
make  the  most  of  them,  and  would  not  have  de- 
scribed them  as  of  less  extent  than  they  really  were. 

Verdict  for  plaintiff. 

GibbSy  Woodj  and  Peake,  for  plaintiff. 

Erskine,  Garrow,  and  Best^  for  defendant. 


Cooke  and  another  v.  JJoyd.    Salop  Sum.  Ass.  1803, 

cor.  Le  Blanc,  J.    (p.  85.) 

This  was  an  issue  directed  out  of  the  Court  of 
Chancery  to  try  whether  Josq>h  Philip  wzs  the 
eldest  son  of  John  Phillips  and  Mary  his  wife,  law- 
fully begotten.  The, issue  was  directed  in  conse- 
quence of  a  lt>ill  filed  by  the  plaintiffs,  who  claimed 

under 
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under  Joseph  Phillips  against  the  defendant,  whose 
father  had  purchased  from  Philip  Phillips,  an  elder 
son,  but  who,  it  was  contended  by  the  plaintiffs, 
was  bom  before  the  marriage  of  his  parents. 

The  single  point  in  the  cause  therefore  was,  when 
John  Phillips  and  Mary  Phillips  were  first  married. 

On  the  part  of  the  plaintiff  they  called  a  great 
number  of  witnesses  who  spoke  to  declarations  of 
the  parents  that  they  never  were  married  till  1759; 
that  the  father  when  in  anger  called  his  wife  a  whore, 
and  his  children  bom  before  that  marrii^e  bastards; 
and  that  on  his  death-bed  he  pointed  to  Joseph 
Phillips  as  his  heir,  and  the  person  to  whom  his 
estate  (which  was  settled)  would  descend  after  his 
death ;  they  proved  from  die  register  of  the  parish 
where  they  lived  the  entry  of  their  marriage  on  the 
16th  April  1759,  previous  to  which  Philip  and  seve- 
ral other  children  had  been  bom.  They  also  called 
the  mother  herself,  who  positively  swore,  that  though 
she  went  to  town  for  the  purpose  of  being  married  in 
the  Fleet,  yet  that  infact  she  never  was  married 
there  nor  any  where  else  before  1759. 

They  also  offered  evidence  of  the  declarations  of 
Philip  Phillips,  who  was  dead,  (made  after  he  had 
conveyed  to  the  defendant's  father),  that  he  was  a 
bastard ;  that  all  the  world  knew  he  was  such ;  and 
that  that  was  the  reason  of  his  selling  the  land  so 
cheap  to  Lloyd,  who  might  fight  it  out  with  his 
brother  Joseph, 

The  defendant's  counsel  objected  to  this  evidence, 
contending  that  nothing  said  by  Philip,  after  he  had 
conveyed  to  Lloyd,  could  be  received  in  evidence  to 
prejudice  his  rightly. 

Le  Blanc,  J.  said,  that  a  declaration  made  under 

such  circumstances  was  entitled  to  very  little  credit, 

and  would  avail  nothing  of  itself,  but  that  he  thought 

it  admissible  as  the  representation  of  one  of  the  family 

of  the  decree  of  relationship  he  bore  to  it. 

This 
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This  evidence  was  therefore  received. 

The .  defendant  proved  that  the  mother,  whose 
name  was  Mary  Guess,  living  in  the  service  of  John 
Phillips's  mother,  banns  were  pubUshed  in  the  year 
1747;  that  those  banns  being  forbidden  by  his 
mother,  he  and  Mary  Guess  went  to  LoiMfon together 
for  the  purpose  (as  diey  said)  .of  being  married  in  the 
Fleet ;  that«  on  their  return,  they  gave  out  that  they 
had  been  so  married ;  that  they  afterwards  lived  on 
the  estate,  and  were  visited  as  man  and  wife  by  the 
neighbours,  and  at  last  by  his  mother  herself.  That 
on  June  7,  1772,  Jolm  Phillips,  by  an  instrument 
under  his  hand,  reciting  that  he  had  suffered  a  re- 
covery of  the  estate,  and  being  only  tenant  for  life, 
had  thereby  committed  a  forfeiture,  attorned  tenant 
of  the  premises  to  Philip  as  his  eldest  son.  That 
afterwards  another  recovery  was  sufferec),  to  which 
John,  as  tenant  for  life,  Mary  as  his  wife,  and  Philip 
as  his  eldest  son,  and  the  remainder-man  in  tail^  were 
parties.  That  on  a  motion  in  the  Court  of  Common 
Pleas  respecting  this  recovery,  John  Phillips  and 
Mary,  who  to-day  had  sworn  that  she  never  was 
married,  had  made  an  affidavit  wherein  they  swore 
that  they  had  been  married  in  the  Fleet  by  one  Dart, 
in  the  year  1747 ;  and  that  the  marriage  in  1759  was 
only  from  greater  caution  to  secure  the  wife  after  his 
death.  To  corroborate  all  this  they  offered  the  Reet 
books,  wherein  this  marriage  was  entered  as  having 
taken  place  on  a8th  May  1747^  and  on  Le  Blanc,  J. 
saying  they  were  no  evidence  whatever,  they  called 
^  a  witness  who  said  that  there  being  a  question  in  the 

year  1761  as  to  this  marri^e,  he  examined  these 
books  then  in  the  possession  of  a  man  who  said  he 
was  elerk  to  Mr.  JDare,  and  that  the  entry  then  stood 
in  the  books  in  the  same  state  as  it  was  now* 

Le  Blanc,  J. — ^This  evidence  carries  the  case  no 
further,  the  witness  had  no  knowledge  of  the  fact, 
but  such  as  he  derived  from  the  books,  which  were 

no 
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no  more  evidence  then  than  they  are  now ;  the  entry 
is  nothing  more  than  a  private  memorandum  made 
by  somebody  who  had  no  authority  to  make  it,  and 
who  might  put  down  any  thing  he  pleased,  whether 
true  or  false. 

The  jury  found  for  the  defendant. 

Williams,  Serj,  Clifford,  and  Abbott,  for  plaintiffs. 

Dauncey,  Wigley,  and  Wynne,  for  defendant. 


Leeds  v.  Cooke  and  Wife.   K.  B.  Sittings  at  Gmld- 
hall,  afier  Hil.  Term,  43  Geo.  3.     (p.  95.) 

Assumpsit  on  breach  of  promise  of  marriage, 
by  the  wife  while  sole.  The  defence  set  up  was  the 
improper  conduct  of  the  plaintiff;  and,  amongst  other 
evidence,  a  Miss  Turpin  was  called  to  prove  that  the 
plaintiff  had,  within  three  or  four  days  after  the  elope- 
ment of  Mrs.  Cooke  from  her  father's  house,  and  be- 
fore it  was  known  whether  she  had  married  or  not, 
written  a  letter  to  the  witness  containing  an  offer  of 
marriage. 

The  witness  had  been  served  with  a  subpcma  duces 
tecum  to  bring  the  letter,  and  on  being  called  said, 
that  after  that  writ  had  been  served  on  her,  she  had 
delivered  the  letter  to  the  plaintiff.  No  notice  had 
been  given  to  him  to  produce  it,  and  on  an  objection 
that  for  want  of  such  notice,  the  witness  could  not 
speak  to  its  contents. 

Lord  Ellenborough  said,  that  being  delivered  to 
the  plaintiff  after  the  subpana  duces  tecum  had  been 
served,  and  in  fraud  of  that  writ,  in  odium  spoliatoris, 
parol  evidence  might  be  given.  Otherwise  a  wit- 
ness, being  the  friend  of  the  party  against  whom  he 
was  subpcenaed,  might  always  avoid  the  effect  of  the 
subpoena  by  delivering  over  the  paper  to  the  party. 

The  witness  could  not  be  induced  to  recollect  the 

terms 
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tenns  of  tbe  letter,  but  another  person  by  whom  it 
was  sent  proved  its  contents ;  and  this  witness  also 
proved  a  verbal  offer  of  marriage  to  her  a  few  days 
afterwards. 

The  plaintiff  had  i  s.  damages. 

Enkine,  Gibbs,  and      ■     ,  for  plaintiff. 

Garrow  and  Latoes  for  defendants. 


Keeling  v.  Ball.    K.  B.  SUtings  at   Gmldhall  after 
Eastqr  Term,  36  Geo.  3.     p.  96). 

Debt  on  bond  for  200/.  made  by  John  Ball,  the 
brother  of  the  defendant,  and  to  whom  he  was  heir 
at  law. 

The  declaration  stated,  that  the  bond  was  lost  by 
accident.    Pleas  non  est  factum  and  solvit  ad  diem. 

The  plaintiff  called  a  witness  of  the  name  of  Jiiis- 
sell,  who  proved  that  the  plaintiff  had  delivered  him 
a  bond,  purpoiiing  to  be  the  bond  of  J.  Ball  and 
Edward  Bait,  and  that  he  afterwards  applied  to  the 
deceased  (J,  Ball),  to  pay  the  money  due  on  the 
bond,  when  he  acknowledged  the  debt  and  promised 
payment.  He  said  that  the  bond  was  printed  iu  the 
common  form  (jb),  and  that  there  were  subscribing 
witnesses  names,  but  that  he  did  not  know  the  names 
of  those  witnesses,  nor  by  whom  the  bond  was  pre- 
pared.   That  he  afterwards  delivered  the  bond  to 

arter,  the  attorney,  for  the  purpose  of  commencing 
an  action  against  the  deceased.  Carter  was  next 
called,  and  proved  that  the  bond-  was  lost,  while  in 
his  office. 

GiBBs  for  the  defendant,  objected  that  the  plain- 
tiff should  have  called  one  of  the  subscribing  wit- 
nesses to  prove  the  execution  of  the  bond,  or  eke 

(6)  Which  includes  the  word  Aftn. 

have 
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bhown  that  such  witness  was  dead.  It  had  for  a  long 
time  been  doubted,  whether  such  a  mode  of  pleading, 
aq  the  present,  could  be  supported  (c):  and  courts 
should  not  carry  the  indulgence  too  far.  The  pl^dn* 
tiff,  in  this  ease,  might  be  in  a  better  situation  by 
reason  of  the  negligence  of  his  i^ent,  than  he  would 
have  been  in  had  due  diligence  been  used ;  for  had 
the  subscribing  witness  been  called,  the  defendant 
might  cross-examine  him  as  to  the  nature  of  the 
transaction.  The  attorney.  Carter,  he  contended, 
had  been  guilty  of  some  negligence ;  for  he  might 
have  kept  a  copy  of  the  bond ;  and  had  that  precau- 
tion been  taken,  the  subscribing  witness  might  have 
been  called. 

Lord  KenVon  said,  that  had  it  appeared  who  the 
subscribing  witnesses  were,  the  plaintiff  must  cer- 
tainly have  called  them ;  but  that  it  was  the  business 
of  courts  of  justice,  to  apply  the  general  principles 
of  the  law  to  new  cases  as  they  arise.  This  was  a 
new  case,  for  it  did  not  appear  that  the  plaintiff 
could,  by  any  possibility,  know  who  the  subscribing 
witnesses  were.  If  it  was  usud  for  men  to  keep 
copies  of  such  instruments  by  them,  the  plaintiff's 
attorney.  Carter,  would  certainly  have  been  guilty  of 
negligence,  and  the  plaintiff  could  not  avail  himself 
of  that  negligence;  but  that  was  not  the  ordinary 
mode  in  which  men  conducted  themselves.  Suppose 
a  Are  had  happened,  and  this  bond  had  been  de- 
stroyed by  it,  surely  it  would  be  adding  calamity  to 
calamity,  to  call  on  the  party  for  more  perfect  evi- 
dence ;  and  how  could  this  case  be  distinguished 
from  that?  The  general  rule  of  law  is,  that  the  best 
evidence  must  be  produced,  which  the  nature  of  the 
case  will  admit  of;  and  no  better  evidence  could 

(r)  ^de  Reed  v.  Brwkmanj  3  T.  Rep.  151 . 
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have  been  procured  in  the  present  case,  than  that 
which  the  plaintiff  has  given* 

Verdict  for  plaintiff. 
GarrbU)  and  Abboty  for  plamtifil 


Gary  v.  Pitt,  Esa.   X.  B.  Sittings  at  Wesimimier 
after  Easter  Term,  37  Geo. -3.  fp.  99, 102.) 

Assumpsit  on  a  billof  exchange  (drawn  by  one 
Crofton)  against  the  defendant  as  acceptor.  The 
defendant  insisted  that  the  acceptance  was  a  foirgery ; 
and  amongst  other'evidence,  the  plaintiff  called  a 
witness  of  the  name  of  Coulsan,  who  was  iEm  inspector 
of  franks  at  {He  Post  Office,  to  prove  that  lie  had 
frequently  seen  franks  pass  the  office  in  defendant's 
name  (he  being  a  member  of  parliament),  and  that, 
from  the  character  in  wliicli  those  frankd  were  usually 
written,  he  believed  this  acceptance  to  be  the  de- 
fendant's hand-writing.  He  hadf  never  seen  the  de- 
fendant write,  nor  received  any  letterd  from  liim. 

Lord  Kenyon  said  this  was  not  admissible  evi- 
dence.  The  furthest'  extent  to  which  the  rule  had 
been  earned^  was  to 'admit  a  person  who  had 'been  in 
the  habit  of  holding  an  epistolary  corresponaence 
with  the  party,  to  prove  the  hahd-wrfting,  from  the 
knowledge  he  acquired  in  the  course  of  that  corres- 
pondence; a*  case  reported  by  Fitzgibbon(d),  was 
the  first  in  which  such  evidence  was  adniitted.  lliat 
evidence  Was  admitted  on  sound  principles ;  for  if, 
when  letters  are  sent,  directed  to  a  particular  per- 
son on  particular  business,  an  answer  is  received 
in  due  course,  It  is  a  fair  prealinq^tioii,  that  the 
answer  was  written  by  the  person,  whose  hand- 

(tf)J>rf]Rffy«f»v.jSWr%,  Fiteg.  195. 
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writiDg  it  purports  to  be ;  but  the  fmnks  sent  to  the 
office  might  be  the  defendant's  hand-writings  or 
they  might  be  forgeries^  as  well  as  the  present ;  for 
no  commuoication  was  had  on  the  subject  with  the 
defendant* 

Gab&ow  then  asked  the  witness,  whether,  having 
been  ufied  to  detect  forgeries,  he  could  say  whether 
this  was  a  genuine  hand-writings  or  otherwise. 

liCMrd  KelNYOn  said,  he  could  not  receive  this,  and 
observed  that,  Aough  such  evidence  was  received  in 
Rffveit  y.  Brahqm,  he  bad,  in  his  charge  to  the  jury, 
laid. no  stress  upon  it. 

Verdict  for  the  defendant. , 

Er$kine,  for  defendant 


xx^v 


Da  Costa  Y.Pym.  K.  B.  Sittings  at  GtdWuiU  afttr 
Trinity  Term,  37  Geo.  Q.  (p.  99,  loi.) 

DsBT  on  bond. — Plea,  usury. 

The  proof  of  the  usuiy  depended  on  the  authen- 
ticity of  an  account  purporting  to  be  signed  by  the 
plaintiff.  The  plaintiff  contended  it  Was  a  forgery, 
which  was  the  only  question  in  the  caiuse. 

Several  witnesses  were  called  to  prove  the  hand- 
writing, who  said  they  believed  it  to  be  the  plain- 
tiff's. One  witness,  on  being  asked  the  usual  ques- 
tion as  to  his  belief,  said  it  was  like  it ;  but  he  did 
not  think  it  was  the  plaintiff's  hand-writing,  because 
he  knew  the  plaintiff  to  be  a  man  too,  well  acquainted 
with  the  world  to  sign  such  an  account. 

Erskine  contended  this  answer  was  proper,  and 
that  it  was  like  the  case  which  arose  on  the  hand- 
vmting  of  Mr.  Mickle,  the  translator  of  the  Lusiad  : 
Mr.  Caldetot  in  that  case  was  permitted  to  say,  he 
thought  it  was  not  the  hand-writing  of  Mr.  Mickle, 
because  he  was  a  very  correct  man    in  making : 

K  K  2  capital 
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capital  or  small  letters^  where  each  was  required,  but 
in  the  writing  produced,  that  correctness  was  not 
observed. 

Lord  Kenyon  said  that  it  was  a  very  different 
case  from  the  present.  Mr.  Caldecot's  observations 
arose  from  the  character  of  the  hand-writing  iiMelf, 
but  this  witness  takes  into  his  consideration  facts 
entirely  unconnected  with  and  extrinsic  frotn  the 
hand-writing.  The  jury  may  take  all  circumstances 
into  their  consideration,  but  the  witness  should  form 
his  opinion  from  the  character  of  hand- writing  only. 

Several  notes  signed,  8cc.  by  plaintiff  were  pro- 
duced to  the  jury,  but  Lord  Kenyon  said,  the  best 
rule  v^as  that  laid  down  by  Mr.  J.  Yates  (e);  for  if  the 
jury  were  to  look  at  the  papers,  their  judgment 
would  depend  on  their  knowledge  of  writing,  which 
some  might  know  better  than  others.  It  was  best 
to  rely  on  the  evidence  ef  those  well  acquainted 
with  die  character  of  defendant's  hand-writing.  The 
jury,  nevertheless,  were  permitted  to  compare  the 
different  signatures. 

Verdict  for  plaintiff 
Mingay^  Gibbs  and  Cooper ^  for  defendant. 
Erskine  and  Wood,  for  plaintiff. 


Jtat^en  ^  al.  v.  Dunmng  and  Chilton.  K.B.  Sittings  at 
Guildhall  after  Trinity  Term,  39  Geo.  3.  (p.  149.) 

In  diis  action  of  asiumpsit  b«th  the  defendants 
pleaded  the  general  issue,  and  Chilton  also  pleaded 
his  discharge  under  a  commission  of  bankruptcy,  on 
which  issue  was  joined.  The  plaintiff  proved  a  joint 
contract,  and  then  the  defendant,  Chikon,  put  in  tfie 
commission  against  him  and  his  certificate,  which 

(e)  In  Brookhard  y.WoodUy,  ante,  lOO. 
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LaWf  foir  the  defendants^  contended,  entitled  Chilton 
to  a  verdict  immediately ;  and  that  when  that  verdict 
was  entered,  he  might  be  examined  as  a  witness  for 
the  other  defendant,  in  the  same  manner  as  was  daily 
done  in  the  case  of  trespasses. 

Erskinb,  for  the  plaintifis,  objected  to  his  testi* 
mony.  While  defendant  on  the  record,  he  cannot  be  a  • 
witness ;  and  he  cannot  be  delivered  from  the  record  - 
until  the  plaintiff's  counsel  has  replied,  and  the  jury- 
have  deliberated.    For  aught  that  appears  to  the 
contrary,  the  plaintiff  may  prove  that  the  certificate 
was  obtained  by  fraud,  or  that  he  had  lost  money  by 
gambling,  or  other  misconduct  which  would  avoid 
it.    This  differs  from  the  case  of  trespasses,  for  here 
the  plaintiff  must  prove  a  joint  contract;  and  even 
in  trespasses,  the  jury  are  never  directed  to  acquit  a* 
defendant,  unless  the  plaintiff  has  failed  in  making 
out  any  cause  against  him. 

Lord  Ken  YON  said,  he  wished  to  admit  the  testi- 
mony, for  the  sake  of  the  plaiiitiffs,  (who  had  clearly 
proved  their  case),  lest,  in  case  of  a  mistake  on 
his  part,  the  cause  should  come  down  again;  but 
that  if  the  plaintiff's  counsel  insisted  on  their  ob- 
jection, he  must  reject  his  evidence,  being  most 
clearly  of  opinion  in  his  own  mind,  that  he  could 
not  be  a  witness.  In  trespass,  if  the  plaintiff  proves 
any  case,  the  defendant  has  always  been  called  upon 
to  answer  it  by  other  evidence. 

Ebskine  persisted  in  his  objection,  and  the  wit- 
ness was  rejected.. 

Verdict  for  the  plaintiff— Damages  137/. 
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John  T.  Fothergilllf  others.  Monmouth  Sum.  Ass.  1806. 

(p.i69-) 

Trespass  for  breaking  ami  entering  the  plaintiff's 
slate  quany,  to  which  the  defendant  pleaded  Hberwn 
tenementumj  in  Sir  Ch.  Morgan,  of  the  waste  lands 
i|i  Bidweky,  and  that  the  iocus  in  quo  was  part  of 
those  waste  lands,  on  which  issue  was  joined. 

Several  persons  were  called  as  witnesses  for  the 
defendant,  who  being  tenants  of  the  lordship  of 
Machin,  in  which  Bidweliy  was,  were  entitled  to 
rights  of  conunon  on  the  waste ;  and  on  their  testi- 
mony being  ol^ected  to,  the  defendant  produced 
releases  from  them  of  their  rights  of  common  on  the 
locus  in  quo. 

It  was  then  objected,  that  notwithstanding  this 
release,  the  witness  was  still  interested  in  the  event 
of  the  caufi^e ;  for  as  other  persons  had  rights  of  com- 
mon, if  any  part  of  the  waste  were  taken  away> 
th^ir  cattle  would  consume  more  of  the  remainder 
than  they  otherwise  would  do,  and  there  would  con- 
sequently be  less  pasturage,  &c  for  the  witnessed  on 
the  other  parts  of  the  waste  \  and 

Le  Blanc,  J.  thinking  this  a  good  objection,  the 
witnesses  severally  executed  fresh  releases  of  all 
rights  of  common  upon  any  part  of  the  manor  or 
lordship,  and  were  then  examined  without  further 
objection. 

Dauncey,  Bevan,  and  Abbott^  for  plaintiff. 

Williams,  Serjjt.  Milks,  Hughes  and  Peake,  for 
defendant. 
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Monroe  ir.  TWs&fon.   C.  P.  Sittings  at  GuHdhaU^ 
after  Mich.  Term,  43  Geo.  3.  (p.  171.) 

Assumpsit  for  th?  board  aiiid  lodgiogi^f  m  in&at 
child  of  tk^  d/efiendaoL 

To  prove  the  qo^^Uuct,  t^e  plaintiff  Q^led  ]^rs> 
Sandon,  who  at  the  time  of  making  it  waa  ^  \i\{^ 
of  thjB  def^dant,  but  had  since  been,  divorced  ftom 
him  by  act  of  pariiamen^  ajajd  was  wu(rie4  c^ain. 

Cockle,  S.  objected  to  her  compc^tew^e- 

Best,  S*  and  Pxaxe,  coijitended  t^t  she  was  an 
admissible  witness.  It  is  true  a  wife  cannot,  while 
she  remaina  so,  be  a  witness  ^^ther  for  or  t^nst  her 
husband — ^not  for  him,  because  she  has  an  interest 
to  support  his  cause ;  i^or  against  him|  because  it  is 
the  policy  pf  mani^ge  to  create  an  uivo(n  of  interest 
and  affection.  When  two  persons  are  placed  in  the 
situation  of  inan  and  wife,  the  ^w  precludes  every 
inqunry  from  eitherj^  which  might  break  in  upoi^  the 
comfort  and  happiness  of  the  married  9t^tp^  and 
therefore  it  will  not  suffer  one  to  give  evidence  which 
may  ^ect  the  other,  because  such  evidence  nught,  a^ 
Lord  Hak  ej^pressesit,  create  implacable  quarrels  and 
dissensions  between  them.  This  lady,  therefore,  could 
clearly  not  have  been  a  witness  during  the  marriage, 
but  the  reasop  why  she  would  thep  have  been  incom- 
petent no  longer  exists :  The  bond  of  marriage  is 
broken  and  at  an  end ;  the  parties  are  in  the  same 
situation  as  if  it  ^ad  never  e^i^ted,  and  the  policy  of 
the  law  no  longer  requires  that  terms  of  amity  and 
friendship  should  subsist  between  them  any  more 
than  between  utter  strangers.  In  determining  on 
the  competence  of  witnesses,  the  court  is  not  to 
look  to  their  situation  at  the  time  the  fact  happened 
to  which  they  testify,  but  at  the  time  they  come  to 
give  evidence.    If  now  competent,  her  situation  at 
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that  time  can  make  no  difference,  and  6uch  was  the 
opinion  of  the  Court  of  King's  Bench  in  Wyndham  ir. 
Chetwynd(f),  where  witnesses  interested  in  a,  will  at 
the  time  of  subscription,  but  whose  interest  was  re- 
moved at  the  time  of  giving  testimony,  were  held 
competent.  It  is  true  that  there  were  doubts  of  die 
propriety  of  the  decision  in  that  case,  but  an  act  of 
parliament  afterwards  passed  to  the  same  efiect. 
It  is  no  objection  to  say  a  witness  was  interested  or 
infamous  at  the  time  of  the  transaction,  if  his  interest 
or  in&my  has  been  since  removed. 

Lord  Alvanlbt. — ^To  prove  any  iact  arising  after 
the  divorce,  this  lady  is  a  competent  witness,  but  not 
to  prove  a  contract  or  any  thing  else  which  hap- 
pened during  coverture.  She  was  at  that  time 
bound  to  secrecy ;  what  she  did  might  be  in  conse- 
quence of  the  trust  and  confidence  reposed  in  her  by 
her  husband,  and  miserable,  indeed,  would  the  con- 
dition of  a  husband  be,  if  when  a  woman  is  divorced 
from  him,  perhaps  for  her  own  misconduct,  all  the 
occurrences  of  his  life,  entrusted  to  her  while  the  most 
perfect  and  unbounded  confidence  existed  between 
them,  should  be  divulged  in  a  court  of  justice.  If  she 
mi^ht  be  a  witness  in  a  civil  proceeding,  she  might 
equally  be  so  in  a  criminal  prosecution ;  and  it  never 
shall  be  endured,  that  the  confidence  which  the  law 
has  created  while  the  parties  remained  in  the  most 
intimate  of  all  relations,  shall  be  broken  whenever 
by  the  misconduct  of  one  party,  fbr  misconduct 
alone  can  have  that  effect,  the  relatioQ  has  been 
dissolved. 

The  plaintiff  called  other  witnesses,  and  obtained 
II  verdict. 

(/)  Aoto,  154* 
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Doe  dem.  Howell  and  others  v.  Lloyd,  cor.  Lawrence,  J. 
Hereford  Sum.  Ass.  1806.  (p.  107,  336.) 

•  Ejectment  for  lands  in  Carmarthen. 

Both  parties  daimed  under  one  Juo.  Thomas,  who 
had  delriaed  the  estate  to  several  persons  successively 
for  life  and  in  tail,  with  a  reversion  to  bis  own  right 
heirs;  the  lessor  of  the  plai&tiff  contending  that  the 
reversion  passed  to  her  under  the  will  oi  David  Thomas, 
the  eldeat  son  and  heir«at-law  of  the  said  J.  T. — the 
defendant  on  the  other  hand  contending  that  D.  T. 
never  made  any  valid  will. 

The  will  being  above  thirty  years  old,  the  lessor  of 
the  plaintiff  called  a  clerkfrom  the  Ecclesiastical  Court 
to  produce  it,  and  offered  no  evidence  of  the  death 
or  hand'Writing  of  the  subscribing  witnesses. 

When  produced,  the  signature  of  the  testator  ap- 
peared to  be  a  mere  scrawl,  quite  illegible,  evidently 
the  attempt  of  some  person  to  write,  who,  from 
weakness,  or  some  other  cause,  was  quite  unable  to 
do  so ;  and  one  of  the  subscribing  witnesses  appeared 
to  be  a  marksman.  The  lessor  of  the  plaintiff  had 
never  been  in  possession  of  the  land ;  the  particular 
estates  therein  had  continued  till  within  the  last 
twelve  years,  and  during  that  time,  till  January  last, 
the  lessor  of  the  plaintiff  was  under  coverture. 

It  was  objected,  on  behalf  of  the  defendant,  ihat 
under  these  circumstances  the  will  could  not  be  read 
without  s<Hne  evidence  of  its  execution ;  for,  in  the 
first  place,  there  was  no  possession  under  it  to  raise 
a  presumption  in  its  favour ;  and  sdly,  the  appear- 
ance of  the  instrument  itself  was  such  as  to  create  a 
suspicion  that  it  was  not  properly  executed.  The 
wAting  which  purported  to  be  the  signature  of  the 
testator  was  not  such  as  any  literate  man  would 
make,  in  full  possession  of  his  faculties  ;  and  if  it  was 

to 
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to  be  considered  as  nothing  more  than  a  mark,  one 
of  the  subscribing  witaesses  ought  to  have  cectified 
it  to  be  so,  by  writing  the  mark  of  D.  T.  opposite 
to  it 

Lawrence,  J*  said,  that  coming  from  the  Ecdesi- 
astical  Court,  whnch  was  the  proper  costody,  and  that 
court  having  granted  probate  of  it,  the  iBBtrument 
proved  itsetf ;  and  as  to  die  objection  on  account  of 
the  tesfa:tor's  hand-writing  not  being  kgiUe,  Ae 
witnetsses  had  in  their  attestation  certified  itto  be 
st^iKrf  by  him;  whether  such  signature  was  to  be 
considered  as  a  name  or  a  mere  mark,  it  was  equally 
the  signature  of  the  testator,  and  attested  as  audi  by 
ihe  witnesses* 

l^e  defendant  then  put  in  the  original  parchase 
deed  of  John  Thoma$  in  tiie  year  1730,  whereby  the 
premises  were  conveyed  to  Jno.  Tlumas  and  one 
JStto;  Da'nies,  (who  it  wasproved  had  survive^  Thomas), 
and  dieir  heirs,  to  the  use  of  them  and  their  heizs,  in 
trust  nevefthelessasto  the  estate  of  Davies,  for  liomas, 
his  heim,  8u% ;  aod  on  diia  evidence  it  was  contended, 
that  th^  plaintiff  must  be  n<msuited  for  want  of  a 
count  otk  the  demise  of  the  heir-at-law  of  Dmvies,  to 
whom  th0  kgal  estsSte  survived.  The  plaintiff  proved 
that  Thama^B  wife  died  in  bis  bfetime.- 

LawIiencb,  J.  told  the  jury  that  liie  conveyance 
could  only  be  taken  in  this  fotxn,  (pt  the  purpose  of 
preventing  JnO.  l%omafB  wife  from  claiming  dower 
in  the  lands,  that  such  purpose  had  long  since  been 
completely  fulfiUed,  and  therefore  they  mighl  pee* 
smne  that  Da»iesy  or  his  hc$ir,  had  conveyed  his  legal 
ittiere$l  to  Thpmas,  after  the  death  of  his  jnfk^  or  to 
some  of  his  descendants  since.  Under  this  direction 
the  jury  presumed  a  conyeyanoe,  and  found  a  yerdkt 
for  the  plaintiff. 

WilUams,  S.  and  Daunay,  for  the  plaintiff! 

Abbott,  Peake,  uid  Lord,  for  the  defendant 

In 
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,  In  the  following  term  a  motion  wAs  m«tde  to  enter 
a  skonBiiit,  on  the  ground  thai  tbei;^  was  no  evidence 
to  ptewime.  a  sonender^  boi  the  court  refi]«ed  a  nde 
to  »how  cause. 


Knabell  v.  Fuller    and   another,    cor.  Eyre,   C.  J. 
Sitting  after  Trin.  Term,  ^797.  (p.  508.) 

Action  on  the  case  for  a  libel,  published  in  the  ^  ""..f^" 
Morning  Post  of  the  16th  of  January  1797,  diarging  ddF^dant 
the  plaintiff  with  being  conbemed  with  Xau/wefo^  may  prove  in 
Knowlesin  procuring  mon^  from  the  relations  and'^^^^'^^y 
fHends  of  persons  convicted  of  capital  offences,  undeir  ^r^ia  of  sus- 
pretence  of  being  able  to  procure  pardons  through  g^^^to^^*^ 
the  interference  of  the  C^uke  of  Portland,  in  whos^  would,  if 

semce  the  plaintiff  waa(g).  SSSSdT 

The  defendant  pleaded  the  general  issue ;  and  in  a  oompleta 
mitigation  of  damages  offered  evidence  to  prove  that  J,*^^^^^ 
thoiigh  the  plaintiff  was  not  prosecuted  for  the  offence,  iggue. 
as  Knowles,  had  been,  there  was  nevertheless  strong 
grounds  of  suspicion  against  him. 

The  Chief  Justice  at  first  doubting  the  admissibility 
of  this  evidence, 

AoAtB,  S.  for  the  defendiants,  fidmitted,  that  the 
defendants  could  not  give  in  evidence  on  the  general 
issue  facts  which,  if  pleaded,  would  have  amounted 
to  a  justification;   but  contended  that  they  might 

(g)  The  following  is  a  cepnf  of  the  libel.  **  The  proverb  that 
one  man  mi^  Ueal  a  horte  whijie  another  dare  not  look  aver  the 
hedge f  Was  never  more  fiilly  verified  than  in  the  case  of  the  pertons 
oonoemed  In  piti^itiog  paiidDns*  i<B«a&<  XipMwfcj,  evid«iUy  tlie 
agent  and  dm  of  KnobelL  has  been  tried  and  deservedly  cob- 
-vTCted ;  but  the  Utter,  the  nane^t  and  failhjid  servant  of  his  Grace 
of  Portland^  though  the  pHMciptdtiaim  in  the  abo^nmabfe  piaoticcs^ 
bemg  2L  foreigner y  and  having  good  friends,  is  suffered  to  Mcape 
punnhment,  and  permitted  to  enjoy  the  AiUexercisfeof  his  liberty. 
Tins  Uiustkc  from  an  offender  who  ought  at  leaa  to  have  accom- 
panied his  wicked  acquamtance  to  Botany  Bay.'' 

prove 
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proTe  facts  which  showed  there  was  cause  of  sus- 
picion^ and  therefore  proved  that  the  defendants  were 
not  induced  to  publish  this  paper  by  reason  of  malice 
against  the  plaintiff,  but  for  thepurpose  of  conveying 
information  to  the  public,  this  being  a  concern  of  a 
public  nature ;  and  Runmngton,  S.  who  was  on  the 
same  side,  read  a  note  of  a  case  of  Curry  y.  Walter, 
C.  B.  Sittings  after  Hil.  Term,  36  Geo.  3,  where 
Eyre,  C.  J.  admitted  the  distinction,  and  received 
such  evidence. 

Eyrs,  C.  J.  said,  he  believed  that  in  that  case  he 
admitted  the  evidence,  in  order  to  show  that  the 
tlefendant  had  not  in  fact  published  a  libel,  he  having 
only  published  the  proceedings  of  a  court  of  justice, 
which  the  court  afterwards  determined  to  be  no  libel 
in  point  of  law ;  but  he  would  not  deny,  but  he  might 
«  also  have  received  it  in  mitigation  of  damages ;  for 
though  he  had  never  known  the  evidence  given  in  an 
action  for  a  libel,  yet  he  had  always  understood  that 
in  an  action  for  words,  the  defendant  might,  in 
mitigation  of  damages,  give  any  evidence  short  of 
such  as  would  be  a  complete  defence  to  the  action, 
had  a  justification  been  pleaded. 

The  defendants  then  called  Mr.  Ford,  a  magistrate, 
to  prove  that  on  the  examination  of  the  plaintiff 
before  him,  he  admitted  that  he  had  received  five 
guineas  for  conveying  a  letter  to  the  Duke;  and 
the  Duk«  himself  being  examined,  said,  that  thinking 
the  plaintiff  had  misconducted  himself  in  that  respect, 
he  had  discharged  him  firom  his  service. 

The  juiy  nevertheless  found  a  verdict  for  the  plsuo^ 
tiff  (damages,  200/.)  against  the  defendant  Fuller; 
the  other  defendant,  not  being  proved  to  be  a  pro- 
prietor of  the  paper,  a  verdict  was  found  for  him. 

Shepherd,  S.  for  the  plaintiff. 
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Doe  dem.  Bailiff  and  Burgesses  of  Clun  v.  Clarke 
afid  others.    Salop  Sum,  Ass.  i8og.  (p.  339.) 

This  was  an  ejectment  against  several  persons 
who  defended  jointly. 

On  the  opening  of  the  case,  it  appeared  that  the 
defendants  being  severally  possessed  of  cottages, 
which  the  lessors  of  the  plaintiff  contended  were 
within  the  wastes  of  the  borough,  and  encroachments 
upon  them,  had  severally  paid  rent  to  the  corporation 
each  for  his  own  tenement.  That  afterwards  they 
refused  to  pay  more  rent,  and  disputed  the  title  of 
the  corporation. 

It  was  hereupon  objected  by  Abbott,  for  the  de- 
fendant, that  the  plaintiff  could  not  proceed  against 
more  than  one  defendant,  without  proving  them  joint 
trespassers,  and  therefore,  as  they  were  now  admitted 
to  be  several,  he  must  make  his  election  to  proceed 
against  one  only. 

But  Ba  YLKY,  J.  said,  that  he  thought  this  was  not 
like  a  mere  action  of  trespass,  but  that  the  plaintiff 
might  recover  from  each  defendant  in  a  joint  action, 
the  tenement  in  his  several  occupation.  This  point, 
however,  he  saved  for  the  opinion  of  the  court,  if  the 
defendant  thought  proper  to  move. 

The  defendant's  counsel  then  cross-examined  the 
plaintiff's  witnesses,  to  show  that  the  waste  on  which 
the  cottages  were  erected  was  part  of  the  lordship 
of  Clun,  which  belonged  to  Lord  Powis,  and  there- 
fore it  was  that  they  disclaimed  to  hold  longer  under 
the  lessors  of  the  plaintiff. 

Dauncey,  for  the  plaintiff,  contended,  that  the 
defendants  having  paid  rent  to  the  lessors  of  the 
plaintiff,  were  estopped  from  controverting  their  title-' 

Bayley,  J. 
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Bayley,  J. — The  defendants  having  disclaimed  to 
hold  under  the  plaintiffs,  are  not  in  the  same  situation 
as  a  tenant  who  has  always  admitted  his  landlord's 
title.  The  disclaimer  was  a  notice  that  they  meant 
to  contest  the  title ;  and,  therefore,  thongh  I  shall 
receive  the  payment  of  rent  as  prima  fade  evidence 
ofthe  lessor  of  the  plaintiff's  title^  and  they  are  put 
thereby  in  the  same  situation  as  if  they  were  defend- 
ants relying  on  their  .possession;  yet  it  is  merely 
primA  fade  evidence^  and  the  proof  of  title  in  any 
other  person  will  be  an  answer  to  such  primd  fadt 
case  made  by  the  leteors  df  the  plaintiff,  and  ctdl  on 
them  to  prove  their  title. 

The  defendants  failing  in  proving  that  Lord  'Ptmi 
was  entitled  to  the  cottages,  the  plaintiff  had  a  verdict 
against  two  of  the  tenants  who  had  disdtumed;  the 
others  who. had  not  disclaimed  were  acquitted  for 
want  of  notice  to  quit. 
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A. 

Abatement,  (Pieasin), 

not  necessary  when  one  of  several  partners  sues  in 

contract,  213. 
aiiter  in  trespass  or  tart^  ib. 
but  the  title  of  tenants  in  common  may  be  given  in 

evidence  in  reduction  of  damages,  ib, 
one  of  several  partners  sued  in  contract  must  plead, 

ib. 
so  if  action  arising  in  contract  is  declared  on  in  iort, 

ib. 
but  in  action  founded  on  common  lawduly,  no  such 

plea  lies,  ib. 
as  against  carrier  on  custom  of  realm,  ib. 
nor  in  cases  of  mere  tori  or  trespass,  3 13. 
if  plaintiff  sues  several  in  contract,  he  must  recover 

against  all  or  none,  ib. 
aliter  in  trespass  or  tortf  ib. 
ACCESS.     See  Husband  and  Wife,    Legitimacy. 
presumption  of,  380. 
by  what  evidence  rebutted,  381. 
ACCESSARY.    See  Accomp&ce,* 

judgment  against  principal  not  conclusive  against 
accessary,  76. 
ACCOMPUCE, 

when  a  witness  for  prosecutor  or  plaintiff,  136. 143. 

for  defendant,  148. 
ACCORD  AND  SATISFACTION, 

Payment  of  less  sum  after  promise  broken, 
no  evidence  of,  265. 
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ACCOUNT  STATED, 

proved,  though  reckoning  all  on  one  side,  !152. 

by  admission  of  having  lopped  and  cut  doim 

trees  sold  by  plaintiff  for  a  certain  sum,  ib. 
by    partnership   account    carried    to    new 

firm,  ib* 
but  not  by  money  due  from  defendant  in 
autre  droits  254. 
ACQUITTAL.    See  Judgment. 
ACTION, 

when  the  writ  is  evidence  of  its  commencement, 

and  how  proved,  30. 50. 
evidence  of  writ  continued,  391 . 
ACT  OF  PARLIAMENT, 

public,  taken  judicial  notice  of,  30. 
private,  proved  by  examined  copy,  31. 
Irish,  in  the  same  manner,  ib. 
ACT  OF  STATE, 

proved  by  gazette  or  proclamation,  77. 

ADDRESS  TO  THE  KING, 
proved  in  the  same  manner,  77. 

ADMINISTRATION,  (Letters  of), 
proved  by  production,  67.  71. 
book  of  court,  368. 
disproved  by  showing  bona  ni>tabilia^  ib. 
or  insufficient  stamp,  ib. 
a  repeal,  68. 

but  not  by  slio^ing  that  the  admini*' 
trator  was  not  entitled  to,  ib. 
ADMINISTRATOR.    Bee  Executor. 
ADMIRALTY  COURT, 

its  proceedings  conclusive  in  cases  witl\in  its  jurisdio' 
tion,  67. 

proved  by  copies,  70. 
ADMISSIONS.  See  Affidavit.    Answer. 

of  third  person  to  whom  reference  made,  1 1 . 
of  party  in  a  cause,  so. 
of  person  on  whos6  behalf  it  is  brought,  ib: 
of  one  inhabitant  of  a  parish  against  others,  ib. 
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ADMISSIONS— coftlJii«€c/. 

of  one  partner  against  others^  54. 

of  one  of  several  makers  of  a  joint  andserend  note» 

373. 
ofwife  against  ber  husband,  21.  247. 

berself,  si*  54. 

of  attorney  against  his  principal,  si. 

of  servant  or  agent,  22. 

of  under-sheriff  or  bailiff,  ib. 

of  guardian  against  infant,  54. 

the  whole  admission  to  be  taken,  20. 

ottdr  of  compromise  not  considered  as  such,  23. 

nor  confession  of  felon  obtained  by  threat  or  pfomise^ 
24.  .     . 

Acts  amounting  to : 

acting  as  parson  of  A.  24. 

as  a^licensed  postmaster,  25. 
as  the  husband  of  Q.  ib.  * 

Treating  with  another  as  filling  a  station : 
taking  tithes  of  clergyman,  25. 
accounting  with  plaintiff  as  the  farmer  of  post- 
horse  duty,  ib. 
accounting  with  plaintiff  as  assignee  of  bank- 

"ipt,  358. 

suffering  a  third  person  to  pass  as  owner  of  a 

ship  to  defraud  the  government^  25. 

ADMITTANCE  OF  COPYIJOLDER, 

in  what  cases  necessary,  and  how  proved,  456. 

ADULTERY,  action  for, 

proof  of  marriage,  352. 

misconduct  of  wife,  6. 353, 

of  husband,  353. 

letters  from  one  to  the  other,  ib. 

AFFIDAVIT.    See  Admssion. 

evidence  against  die  party,  57. 

his  partner,  54. 
how  proved,  57. 

AFFIRMATIVE, 

the  party  making  it  to  prove,  4.  * 
exception  where  party  charged  with  not  peiforming 
aduty,  5.  \^ 
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A¥¥lRMA.TlVE—continued. 

exception  where  presumption  of  afiinnativewoakl  im 

ply  crime  or  negligence,   5.  379. 
in  what  cases  the  party' making  is  entitled  to  general 

reply,  4- 
AGENTS, 

admissions  by,  when  evidence,  aa,  33. 

what  acts    done  by  them   admissible    as  evidence 
against  a  prosecutor  or  plaintiff,  7. 

when  witnesses  for  principal,  160. 

when  personally  liable,  223. 
AGREEMENT  FOR  LEASE.     See  Lease. 
ALIA  ENORMIA, 

what  evidence  under  it,  323. 
AMBIGUITY,  in  written  instruments, 

1 .  Latent, 

Explainable  by  parol  testimony  : 
two  persons  or  estates  of  same  name,  1^2,  113. 
mistake  in  name  of  devisee,  112. 
land  formerly  one  tenement  divided,  114. 
Not  explainable  so  as  to  enlarge  the  grant : 

where  there  is  sufficient  certainty  so  as  to  satisfy 
the  intent  of  the  instrument  according  to  one 
meaning,  114. 

Lord     Bacon's    maxim     and    observation 
thereon,  114. 

Decisions  upon  it : 

devise  of  estate  at  A.  115. 
estate  of  B.  ib. 
estate  in  C.  ib. 
estate  in  A.  which  I  lately 
purchased  of  B.  116. 
Not  explainable  so  as  to  narrow  the  grant : 
where  th'ere  is  sufficient  description  at  first,  but 
some  unnecessary  words  added,  117. 
Decisions  on  this  point : 
grant  of  tithes  in  the  parish  of  A.  all  which 

are  in  the  occupation  of  B.  118. 
devise  of  Trogues Farm,  in  the  occupation 
of  B. ib. 
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A  MBlGXJlTY—amtinued. 

all  my  Britton  Ferry  estate,  described  in 
subsequent  part  of  will  as  situate  in  G.  ib. 
a.  Patent : 

in  general  not  explainable,  120. 
Lord  Bacon's  maxim  on  this  point,  ib. 
observations  thereon,  ib. 
Instances  of  explanation  received : 
in  mercantile  instruments,  121. 
consideration  of  deed  taking  effect  under 

statute  of  uses,  ib. 
presentation  with  blank  left  for  name  of 

patron,  ib. 
ambiguous  words  in  ancient  instruments, 

133. 

Instances  of  explanation  refused : 
to    add   to  contract  which  by  statute  of 

frauds  must  be  in  writing,  121. 
to  fill  up  blank  with  name  of  defvisee,  ib. 
to  explain  meaning  of  a  covenant  by  sub- 
sequent act  of  parties,  134, 
3.  Presumptive  construction  of  law  as  to  intention, 
controlled  by  parol  testimony,  119. 
surplus  of  personal  estate,  ib. 
fine  levied  without  deed  to  lead  uses,  ib. 
will  supposed  to  be  revoked  by  subsequent  mar- 
riage, 130.  402. 
ANCIENT  DOCUMENTS, 

should  always  come  from  the  proper  custody,  86. 
what  is  so,  86.  94.  loi. 
ANIMAL,  MISCHIEVOUS, 
Action  for  keeping : 

evidence  required  to  support  it,  313. 
ANSWER  IN  CHANCERY.     See  Admission, 
Against  whom  evidence : 
party  or  prii^,  53. 
partner,  54. 

guardian  of  infant  putting  it  in,  ib. 

but  not  against  the  infant,  53. 

nor  feme  covert,  54. 
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ANSWER  IN  CHANCt:RY-^fo«/««j/f</. 
To  what  extent : 

as  to  all  facts  and  with  all  limitations  contained 
in  it  within  the  defendant's  personid  knowledge^ 

54- 
when  second  answer  read  to  explain  first,  ib. 

For  whom  evidence : 

any  person  interested  in  the  question,  54.. 

How  proved  : 

by  examined  copies  of  bill  and  answer,  55. 

no  further  evidetice  of  identity  required  in  a 

civil  suit,  57, 

in  criminal  cases  the  original  must  be  produced^ 

and  the  hand -writing  of  the  party  and  master 

proved,  ib. 

APPRENTICE, 

Action  for  enticing  or  liarbouring: 

evidence  required  to  support  it,  355. 

ARTICLES  OF  WAR, 

how  proved,  77. 

ASSIGNEE  OF  BANKRUPT.     See  Bankruptcy. 

not  liable  for  rent  accrued  before  he  took  possessioR, 

nor  as  assignee  of  a  term  unless  he  accepts  it,  2S5. 

putting  up  premises  to  auction  not  an  acceptance,  ib. 

aliter  if  he  keeps  possession  from  landlord,  ib. 
ASSIGNEE  OF  TERM.     See  Assignee  of  Bankrupt. 

evidence  in  action  against,  283. 

possession  ptimd  facie  evidence  of  assignment,  ib. 

but  may  be  rebutted  by  showing  that  defendant  has 
not  the  whole  estate,  284. 

quotrcj  whether  mortgagee  can  be  so  charged,  285. 
ASSIGNEE  OF  REVERSION, 

evidence  in  action  by,  283. 

need  not  prove  title  precisely  as  laid,  ib. 

payment  of  rent  by  defendant  evidence   of  assign- 
ment, ib. 

ATHEISTS, 

cannot  be  witnesses,  139. 
ATTORNEY.     See  Admission.    Interpreter. 

not  to  reveal  or  prove  confidential  communications,!  72. 
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ATTORNEY— «m/t«i«r(/. 

What  communication  considered  confidentiid : 

proceedings  under  commission  of  bankrupt 
to  which  he  was  clerk,  so  held  by  Lord  Ken- 
yon,  contra  by  Lord  Ellenborougb,  365. 

facts  communicated  by  his  client  as  in- 
structions in  a  cause,  173. 
What  not : 

the  circumstances  attending  the  execution 
of  a  fraudulent  deed,  173. 

instrtictions  received  as  an  agent  when  no 
cause  in  contemplation,  174. 

seeing  his  client  sworn  to  an  answer,  ib. 

facts  communicated  after  cause  ended,  ib. 

or  communicated  by  witness  on  examination 
by  attorney  when  preparing  for  a  cause, 

175. 
or  notice  delivered  to  him  by  attorney  on 

the  other  side,  ib. 

Evidence  in  action  for  his  bill : 

delivery  o^  hill,  261. 

what  deemed  a  delivery,  ib. 

his  executors  need  not  give  such  evidence,  262. 

nor  need  he  when  he  sues  another  attorney,  ib. 

or  seeks  to  set  off  his  bill,  ib. 

what  bill  within  the  statute,  261. 

retainer  by  defendant  and  business  done,  262. 

AUCTION.     See  Frauds  (Stat,  of  J 

the  particulars  of  sale  not  varied  by  parol  declara 

ration,  111. 

AWARD, 

evidence  inaction  on  original  consideration,  71* 

or  on  the  award,  ib. 

or  on  account  stated,  ib. 

How  proved : 

by  evidence  of  the  submission  and  award,  ib. 

when  general  submission  open  to  explanation^  111. 

must  be  stamped,  but  appointment  of  umpire  need 

not,  ib. 

L  L  3 


INDEX. 
B. 

BAIL, 

not  competent  aa  witness  for  the  defendant  till  ftrucL 

out,  167. 

but  may  be  called  by  the  plaintiff,  180. 

BAILIFF, 

evidence  in  action  against,  41 1.     See  Sheriff. 
his  admission  not  evidence  against  the  sheriff,  unlest 
as  part  of  the  res  gesta^  33. 

BANK  BOOKS, 

evidence  of  transfer,  343. 

proved  by  examined  copies,  89.  343. 

BANKER'S  CHECK, 

payment  of,  no  proof  of  debt,  353. 

drawing  of,  no  proof  of  payment,  unless  endorsed,  268. 

BANKRUPTCY, 

who  may  be  witnesses  in  cases  of.  See  Digest  (C.)  163. 
witness  may  be  brought  before  commissioners  by 

habeas  corpus,  198. 
assignment  relates  back  to  act  of  bankruptcy,  359. 
but  bargam  and  sale  not  beyond  enrolment,  ib. 
!•  Evidence  generally  required  in  action  by  assignees 
as  such,  356. 
Commission : 

what  description  sufficient,  357. 
petitioning  creditor's  debt,  ib. 

how  proved  if  assignees  or  executors,  ib. 
trading,  356. 
act  of  bankruptcy,  357. 
what  declaration  of  bankrupt  evidence  for  this 
purpose,  ib. 
This  proof  not  necessary : 
when  the  defendant  has  admitted  the  plaintiff's 

title,  359, 
but  having  proved  debts  under  the  commission  is 
not  such  admission,  ib. 
Where  no  notice  given: 

proceedings  will  be  evidence  for  a  phuntiff,  358* 
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BANKRUPTCY— cowhntfcd 

but  defendant  may  dtsprote  the  facts  stated,  358. 
In  what  cases  notice  necessary : 
when  the  assignees  are  substantial  parties,  359. 
though  not  so  named  on  record,  ib. 
but  not  when  other  persons  are  partis,  lb. 
Q.  Evidence  in  the  action  by  assignees  on  contract  made 
with  themselves : 

need  not  prove  bankruptcy,  &c.  360. 

3.  Evidence  in  action  by  bankrupt  disputing  commis- 

sion : 

defendant  must  prove  same  facts  as  plaintiff  in 

former  case,  360. 
admissions  by  bankrupt  evidence  against  him,  357. 

4.  Evidence  in  action  against  bankrupt: 

in  what  cases  he  is  discharged  from  covenants  in 

lease,  255. 
plea  of  certificate,  361. 
evidence  to  support  it,  ib. 
evidence  to  defeat  it,  ib. 
'  fraud  in  obtaining  it^  ib. 

money  given  to  creditors,  ib. 
concealment  of  efiects,  ib. 

bankrupt  may  prove  it  not  wilful,  ib. 
money  given  to  children,  ib. 
money  lost  at.  play,  362. 
money  k>st  by  contract  for  sale  of  stock,  ib. 
certificate  sighed  by  fictitious  creditor,  364. 

petitioning  creditors  within  the  stat.  ib. 
former  discharge,  lind  estate  under  15;.  in 
the  pound,  ib. 
production  of  first  contmission  and  proof 
of  defendant's  submission,  sufficient, 

365. 
qucere^  whether  creditor  who  has 

proved  his  d^bt  may  now  avail 

himself  of  this  clause,  ib. 

Subsequent  promise : 

what  proof  sufficient,  366. 

!<  L  4 
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Barratry, 

evidence  in  indictment  for,  6. 

BARRISTER, 

not  permitted  to  reveal  confidential  communication^ 

172. 

what  is.     See  Attorney, 
BARON  AND  FEME.    See  Husband  and  Wife. 

BASTARD.     See  Legititnacy. 

may  be  examined  as  to  his  own  illegitimady,  178. 

BILL  IN  CHANCERY,        ' 

when  evidence  of  facts  stated  in  it,  ^3,  53. 
how  proved,  35. 

BILL  OF  EXCEPTIONS,, 
when  it  lies,  3. 

BILL  OF  EXCHANGE, 

evidence  in  actions  on.    (See  Stamps). 
1. In  general: 

if '  instrument  on   improper  stamp,  plaintiff  may 

go  on  consideration,  331. 
provided  his  counts    and  particulars  of  demand 

extend  to  it,  208.  231. 
particulars,  stating  only  the  note,  not  sufficient 
in  this  case,  308. 
Notice  of  dishonour : 

When  dispensed  with : 

by  one  partner  drawing  on  another,  334. 
by  drawer  saying  it  would  not  be  paid,  ib. 
by  his  having  no  e£fects,  ib. 
by  his  subsequent  promise,  ib. 
Proof  of  notice: 

by  protest,  71.  334. 
by  letter,  104.  334. 
notice  to  produce  in  this  case,  ib. 
Who  may  be  witnesses : 
For  defendant, 

party  to  prove  pajrment,  161. 
or  usury,  ^50. 

quctre  in  case  of  acconuno- 
dation  bill,  151. 
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BILL  OF  JEXCHANGE— c(wi/wi/erf. 

or  instrument  void  for  want 

of  stamp,  176. 
or  that  it  was  not  a  partner- 
sliip  transaction,  ib. 
but  not  to  prove  that  he  endorsed  it 
.    to  plaintiff  to  receive  as  his  agent, 
169. 
For  plaintiff: 

acceptor  to  prove  that  drawer  had  no 

effects,  150. 
joint-maker  to   prove  signature  of  de- 
fendant, 169. 
3«  Evidence  in  particular  cases : 

payee  against  acceptor,  332. 
authority  to  accept,  ib. 
written  acceptance  admits  drawer's  hand,  ib. 
presentment,  when  accepted  at  particular 
place,  ib.  Vide  stat.  1  &  3  Geo.  4,  ch.  7B, 
Addenda. 
need  not  prove  notice,  ib. 
endorsee  against  acceptor,  331. 

hand-writing  of  endorser,  &c,  ib. 
when  necessary  to  prove  considera- 
tion, ib. 
usury  no  defence  in  such  case,  ib. 
gaming  is,  ib« 
endorsee  against  endorser,  333. 

endorsement,  presentment,  and  no- 
tice, ib. 
(  endorsee  against  drawer^  234. 

drawer  against  acceptor,  ib. 
BLACK  ACT, 

evidence  in  action  on,  301. 

BODLEIAN  LIBRARY,] 

BRITISH  MUSEUM,     J 

ancient  documents  there  as  matter  of  curiosity,  not 
evidence  per  se,  86. 
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BONA  NOTABILI A.  See  Administ ration.  Extcutor,  IV iO. 

BOOKS, 

Private,  of  deceased  persons : 

entries  of  receipts  by  steward  charging  him- 
self, 14.  460. 
by  officers  of  township,  14. 

officers  of  parish,  as  to  repair  of 

pew,  15. 
incumbent,  as  to  tithes,  ib. 
laj  impropriator,  ib. 
entries  of  payments  by  steward,  16. 
servants  in  the  ordinary  course  of 

business,  18,  19. 
attorney's  book  of  fees,  18,  19. 

man-midwife's  book,  18. 
Public, 

doomsday,  8s. 
survey  of  the  ports,  ib. 
of  the  Navy  Office,  78. 
prison,  ib. 
man  of  war,  ib. 
Bank,  89.  243. 
India  House,  89. 
corporation,  88. 
parish  registers,  83. 
the  Fleet,  84. 
^quarter  sessions,  78. 
derk  of  the  peace,  ib. 
BOUNDARY  of  county  or  parkh, 

may  be  proved  by  reputation,  15,  16. 
and  declaratiooB  of  deceased  parishioners  before  dis- 
pute admissible,  15. 
but  not  as  to  particular  facts,  16. 
inhabitant  witnesses  to  prove,  156. 
unless  directly  interested,  157. 
and  by  stat.  54  Geo.  3.  made  witnesses  in  all  cases, 

157»  158,  pi.  6. 
BUZX  (Ptepal), 

when  evidence,  and  how  proved,  88. 


TND£X. 

c. 

CARRIAGE, 

Action  for  running  down, 

evidence  to  support  it,  314. 

for  what  act  of  servant  master  liable,  315. 

CARRIER, 
Delivery  to, 

when  evidence  of  delivery  to  purchaser,  246.' 
effect  of    paying  money  into  court  in  action 
against  him,  209. 

CASE, 

Action  on  the, 

general  observations  on,  302.     See  Particular 
TitUs. 

CERTIFICATE.     See  Bankrupt,     Enrolment. 

CHANCERY, 
Bill, 
when  evidence,  53. 
how  proved,  32. 
Answer.     See  Answer  in  Chancery, 

what  proof  necessary  to   show   the  proceedings 
64.  ^, 

CHARACTER, 

when  in  issue,  6. 

of  plaintiff's  wife  in  action  lor  crim.  con.  6.  353. 

of  his  daughter,  in  action  for  seduction,  355. 

of  plaintiff,  in  action  for  dander,  308. 
Of  subscribing  witness  who  is  dead,  or  living  witness 
examined : 

how  supported,  6. 

attacked,  129. 
Evidence  in  action  for  giving  a  false  character : 

must  show  the  sdetUer  of  the  defendant,  311. 

CHARTER, 
How  proved, 

by  exemplification,  32. 
presumed  from  length  of  time,  27. 
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CHARTULARY  of  an  Abbey, 

Coining  out  of  hands  of  persons  interested  in  their 
possessions, 
evidence,  86, 
aUter  if  from  custody  of  a  stranger,  ib. 

CHILDREN, 

When  witnesses,  127. 

CHIROGRAPH  OF  FINE, 
to  what  extent  evidence,  35. 

CHRONICLES, 

when  evidence,  80. 
CLERGY.     See  Ecclesiastical  Persons. 

Benefit  of, 

effect  on  competency  of  witness,  131. 

CLERK  OF  THE  PEACE.     See  Books, 

CODICIL.    See  Will. 

COGNOVIT, 

Money  paid  under,  not  recoverable  back,  37. 
COMMISSION, 
public,  82. 
COMMON  AND  COMMONER, 

Evidence  in  action  for  the  invasion  of  right. 
For  the  plaintiff: 

twenty  years  undisputed  enjoyment,  315. 
reputation    no    evidence    of    prescriptive 

right,  ib. 
but  it  maybe  received  to  narrow  the  exercise 
of  it  when  many  persons  interested,  318. 
What  invasion  of  right  sufficient: 
turning  on  cattle,  319. 
taking  away  dung,  ib. 
For  the  defendant : 

twenty  years  adverse  possession,  317. 
Who  may  be  witnesses : 

persons  claiming  under  similar  prescritition, 

Who  may  not : 

those  claiming  under  the  same  custom,  ib. 
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COMMON  AND  COMMONER-con^iiit/etr. 

or  those  claiming  under  a  similar  prescrip- 
tion! to  show  liability  of  third  persons  to 
repair  the  fences,  ib. 

or  corporator  (the  corporation  being  lord) 
to  show  sufficient  common  left,  158. 

or  other  persons  claiming  common  to  dis- 
prove right  of  party.  Appendix,  xxxviii. 
IVhen  eyidence  of  reputation  admitted : 

to  narrow  prescription  in  common  field, 
when  many  proprietors,  318. 

but  not  to  prove  the  right  against  third 
person,  317. 

COMMON  S,  (Journals  of  House  of), 
evidence  of,  and  their  effect,  52. 

COMPARISON  OF  HANDS, 

how  fisur  evidence  of  hand-writing,  loo. 

COMPOSITION.     See  Tithes. 

COMPROMISE, 

offer  of,  no  proof  of  debt,  33. 

CONDITION,  PRECEDENT, 

what  is,  and  when  necessary  to  prove  performance,  240. 

CONFESSION.     See  Admission. 
Of  a  prisoner, 

when  evidence,  24. 
Of  a  party, 

does  not  avoid  the  necessity  of  proving  a  deed,  95. 
Of  a  witness, 

evidence  against  his  testimony,  or  to  rebut  pre- 
sumptions arising  from  his  hand-writing,  129. 
CONFIDENCE.     See  Attorney.    Barrister. 

rule  does  not  extend  to  medical  attendants,  175. 
but  it  does  to  an  interpreter  acting  between  an  attorney 
and  his  client,  173. 

CONSIDERATION  of  a  deed, 

when  it  may  be  supplied  by  parol  evidence,  121. 
CONSPIRACY, 

.general  evidence  of,  7. 
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CONSPIR  A  CY -^contimied. 

of  witnesses  do  defeat  justice,  or  si^port  unfounded 
prosecution,  8. 
CONSTABLE.    (The  statutes,  see  title  "  Justice  "•) 
Action  against, 
when  a  demand  of  warrant  is  necessary,  431, 
not  when  he  acts  without  or  beyond  the  warrant,  ib. 
what  demand  is  sufficient,  434. 
action  in  all  cases  to  be  brought  within  six  months, 

how  reckoned,  433. 
when  conviction  a  defance,  434. 

CONTINUANCE.    See  ^ri^. 

CONTRIBUTION.     See  Indemnity. 

CONVICTION. 

conclusive  till  quashed,  75. 
COPIES, 

of  records,  31,  &c. 

of  other  documents,  89. 

office  copies,  what  and  when  evidence,  35, 

COPYHOLD.     See  CopyMder.    Custom.    Court  Baron. 

Witt. 
COPYHOLDER, 
Proof  of  title  by, 
court  rolls,  85. 

heir  need  not  prove  admittance,  456. 
nor  remainder-man,  if  tenant  for  life  admitted,  ib. 
nor  grantee  in  remainder  during  possession  of 

gtantee  for  lives,  ib. 
devisee  must,  ib. 
and  cannot  devise  before,  ib. 
Will  of, 

when  surrender  necessary,  ib. 
.what  execution  sufficient,  457. 
what  not,  458,  459. 
Claim  by  lord, 

in  respect  of  forfeiture,  459. 
pro  defectu  tenentis^  460. 
for  a  fine  on  admission,  461. 
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COPYHOLDER— contMKA/. 
Evidence  of  custom : 

by  court  rollsy  85.  460. 

,  iiupection  thereof.  Vide  Inspettion. 
bj  customary,  ib. 
by  steward's  books,  85.  460. 
by  other  ancient  documents,  ib. 
by  parol  evidence,  ib. 

when  mode  of  descent  among  sisters  will  be  evi- 
dence of  mode  among  other  female  heirs, 
4611. 
what  number  of  instances  necessary,  ib. 

CORPORATION  BOOKS. 

when  evidence,  and  how  proved,  88. 
evidence  of  the  rights  of  individual  corporators,  ib. 
but  not  against  the  rights  of  third  persons,  ib. 
what  considered  as  an  original  book,  84. 
Inspection  of,  when  granted : 

to  members  of  corporation,  90. 

but  not  to  strangers,  ib. 

not  to  support  criminal  proceedings  against  persons 

holding  them,  91. 
confined  to  the  subject  in  dispute,  9Q. 

CORPORATORS, 

When  witness.     See  Digest,  letter  (A.)  156. 

COVENANT.     Se%  Assignee,  &c. 
action  of,  381. 

COVERTURE, 

plea  of,  279. 
proof  of,  by  defendant,  ib. 
evidence  on  non  est  factum^  38*2. 
evidence  of  marriage,  and  existence  of  husband,  aSow 
Avoidance  by  plaintiff: 

banishment  or  transportation  of  husband,  ib. 

alien  absent,  ib. 

husband  abroad  seven  years,  ib. 

i|^fe  parted  from  husband  no  answer,  ib. 

promise  by  her  after  his  death,  when  valid,  ib. 
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COUNTERPART  OF  DEED, 

is  evidence  without  notice  to  produce  original,  94. 
COURTS.  See  Admiralty  Court.  Affidavit.  Atumer.    Bill. 
Chancery.     County  Court.    Court  Baron.    Depotitioms. 
Ecclesiastical  Court.     Foreign  Court.    Judgment.    Re- 
cord. 
COURT  BARON, 

Evidence  of  its  proceedings : 
by  its  rolls,  85. 
their  effect,  ib. 

inspection  thereof.     See^Inspection. 
COURT  MARTIAL, 

Witness  may  be  brought  before, 
by  habfsas  corpus^  ^99^' 
proceedings  not  producible,  gQ. 
CRIMINAL  CONVERSATION, 
Evidence  in  action  for, 
For  plaintiff: 

marriage,  353. 

seduction  of  affection,  353.    . 
letters  between  husband  and  wife,  ib. . 
loss  of  fortune,  ib. 
For  djefendant : 

loose  character  of  wife,  ib. 
ill  treatment  by  husband,  ib. 
'  separation  from  the  husband,  354. 
CUSTODY, 

no  documents  evidence  on  account  of  their  supposed 
antiquity,  unless  they  come  out  of  the  proper 
custody,  86. 

what  is  so,  ib.  lOQ.  106.  See  Bodleian  LUMtary.  Brititk 
Museum* 
CUSTOM, 

Pleading  of, 

must  be  correctly  stated,  2af ; 
Proof  of, 

by  reputation,  12.  460. 

by  the  rolls  of  a  manor,  85.  46a. 

by  customary  of  manor,  88. 
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C  USTOM— conriViKfd. 

the  cuBtom  of  one  manor  or  parish  is  not  evidence 
'  of  that  of  another,  unless  in  the  case  of  a  general 
quality,  304. 
and  when  pleaded  as  the  custom  of  the  whole 
district,  ib. 
CUSTOMARY  OF  MANOR, 

how  proved,  and  when  evidence,  88. 
CUSTOM  HOUSE  BOOKS.    See  Books, 
CUSTOM  HOUSE  OFHCER, 
action  against,  430. 
when  plaintiff  must  prove  commencement  of  action, 

and  how,  433. 
of  the  notice,  &c.  required  by  the  statute,  439. 
when  he  is  within  its  protection,  434. 
what  notice  is  sufficient,  432. 


D. 

DAMAGES, 

Assessment  of,  under  the  statute : 

proof  required  of  the  sugg^estion,  187. 
idendity  of  bond,  ib. 
damages  sustained,  ib. 
DAUGHTER, 

action  for  seducing,  355.     See  Seduction, 
DEATH, 

the  party  alleging  must  prove,  379. 
Evidence  of, 

reputation  of  family,  13. 
.   pld  entries,  ib. 
public  books,  78. 
parish  register,  9a. 

when  presumed  from  length  of  time,  379. 
when  from  second  marriage  of  wife,  ib. 

DEBT, 

action  of,  on  specialties,  386. 
proof  of  damage  under  statute,  387. 
on  simple  contracts,  a88. 

M  M 
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DECEIT, 

action  for,  311. 

in  what  caaes  the  scienter  must  be  prov«ad»  aoi.  949. 

311. 
DECLARATION,  without  oath.    See  Admmiw.  Dying 
Declaration. 
may  be  evidence  where,  the  party  agrees  to  rest  hk 
cause  upon  it,  ii* 
DECREE  OF  CHANCERY, 

For  and  against  whom  evidence : 
only  parties  and  privies,  66. ' 

unless  in  questions  of  public  right,  ib. 
How  proved : 

by  examined  copy  of  bill,  &c.  67. 
DECREE   OF   ECCLESIASTICAL   COURT.     See 

Ecclesiastical  Court. 
DEED.     See  Non  est  f actum. 
1.  The  regular  evidence  of, 

production  of  original,  and  proof  by  one  subscrib- 
ing witness,  93.  95.  99. 
he  must  be  called,  though  party  has  admitted  the 

deed  in  answer  in  Chancery,  95. 
but  not  where  he  has  admitted  it  before  commis- 
sioners of  bankrupt,  ib. 
or  undertaken  to  admit  it  on  trial,  ib. 
no  subscribing  witness  necessary;  96. 
if  none,  or  he  denies  having  seen  the  deed  exe- 
cuted, party  may  prove  hand-writing,  ib. 
how  production  enforced  when  in  possession  of 
third  person,  95. 

effect  of  subpama  duces  tecu^y  ib. 
counterpart  sufficient,  93. 
s.  Secondary  evidence  of, 

when  subseribing  witness  dead, 

by  proof  of  his  hand-wriling,  95. 
so  if  abroad,  ib. 

whether  resident  there  or  not,  ib. 
so  if  insane,  ib. 
or  become  interested,  ib. 
or  infamous  by  crime,  95. 
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DEED— cofiffiwecf. 

ftben  the  deed  i»  lost,  94. 
what  circumstances  sufficient  to  prove  loss,  ib. 
subscribing  witness,  if  living  and  known,  must 

be  called  in  this  as  well  as  other  cases,  95. 
aliter,  if  not  known,  ib. 
how  to  be  pleaded  in  such  case,  281. 
when  the  deed  is  in  the  possession  of  the  adverse 
party,  103. 

.   proof  of  such  possession,  103. 
presumed  to  be  so  if  he  be  the  proper  depo- 
sitary, 104. 
notice  to  produce,  ib. 

effect  of  deed  produced  under  notice,  105. 
must  be  proved  by  subscribing  witness,  if 
party  producing  is  not  a  party  or  person 
claiming  onder,  ib. 

aliter  if  he  is  so,  105,  106. 
how  to  be  pleaded  in  such  cases,  a8i. 
3.  In  what  cases  execution  presumed ; 
from  length  of  time,  106. 
must  come  from  proper  custody,  ib. 

what  proof  required  of  custody,  ib. 
presumption  does  not  arise  in  cases  of  erasure 

or  manifest  fraud,  107. 
when  presumed  from  recital  in  other  deeds,  ib. 
from  being  enrolled,  108. 
^en  evidence  of  title  for  the  party  or  his  de- 
scendants, 109. 
not  to  be  contradicted  by  parol  evidence,  110. 

unless  in  case  of  fraud,  111.  126. 
when  explained  by  parol  evidence, 
incases  of  latent  ambiguity,  110,  &c.    See 
Ambiguity. 

Enrolment  of, 

in  what  cases  enrolment  evidence  of  deed,  108. 

DEMURRER  to  evidence, 

when  it  lies,  and  its  effect,  3. 
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DEMURRER— cofi/mtt^if, 

party  demurring  muft  admit  ftcts  and  not  merdy 
evidence,  3. 
DEPOSITIONS  OF  WITNESSES, 

in  general  only  evidence  against  parties  or  privies, 
63,  63. 

unless  in  cases  of  public  right,  ib. 
when  against  third  persons,  vide  past,  No.  5  and  6. 
What  previous  proof  necessary : 
death  of  witness,  58. 
his  having  become  interested,  ib. 
or  blind  since  he  swore  to  writing,  ib. 
or  being  out  of  the  kingdom,  60. 
In  cases  where  interrogatories  are  leading, 
deposition  suppressed,  6s» 
or  not  read,  ib. 

exception  in  the  case  of  old  depositions,  ib. 
1.   In  the  Court  of  Chancery,  58. 
how  proved,  6$. 
regularity  of  proceedings,  ib. 
in  case  of  loss,  66. 
s.  In  Ecclesiastical  Court,  67. 

3.  In  a  cause  by  rule  of  court,  59. 

proved  by  copy  delivered  by  judge's  clerk,  36. 

4.  In  India,  by  stat.  13600.  3,  59,  60. 

5.  Before  justice  of  peace,  59. 

in  cases  of  felons,  60,  61. 

when  necessary  for  prisoner  to  be  present,  61. 
in  respect  of  bastard  children,  ib. 
under  mutiny  act,  as  to  soldiers  settlement,  36,61 . 

jevidsnce  against  third  parties,  61. 
of  a  common  pai^er,  61,  62. 

not  evidence  against  third  persons,  ib. 
must  prove  magistrate's  hand-writing,  36. 

6.  Before  commissioners  of  bankrupt,  63. 

'  evidence  agitinst  all  persons  as  to  act  of  bank- 
ruptcy, &c.  64. 

7.  Beforie  judge  on  former  trial, 

posUa  produced,  59. 

proof  of  former  evidence^  ib. 
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DEPOSITARY.     See  Custody, 
DEVISEE, 

proof  of  title  by, 

seisin  of  testator,  383. 
devise  to  him.     See  WilL 
action  against,  on  bond  of  his  testator,  410.  See 
Heir, 
DILAPIDATIONS, 
action  for,  448. 
DIPLOMA, 

how  provedy  71. 
DISTRESS, 

money  paid  imder,  not  recoverable  in  action  for  momef 
had  and  received,  37. 
DISTURBANCE, 
action  for, 

twenty  years  undisputed  possession  evidence  of 

right,  315- 
the  like  time  of  non  user  evidence  to  destroy 

it,  317- 
other  evidence  to  rebut  presumption,  318. 

DOOMSDAY  BOOK, 

evidence,  82. 
DYING  DECLARATIONS, 

of  person  murdered,  19. 

of  felon  at  the  place  of  execution,  9o. 

of  witness  to  a  deed  or  will,  139. 

E. 
ECCLESIASTICAL  COURT, 

Sentence  of —against  whom  evidence: 
on  the  right  of  representation  or  to  probate,  evi- 
dence against  all  persons  in  civil  suits,  67.  77. 
but  not  in  criminal  cases,  76.  • 
How  proved : 
by  letters  of  administration  or  probate,  67.  71. 
books  of  ordinary,  368. 
How  defeated : 
by  showing  bona  notabiliap  68.  368. 
or  wrong  stamp,  368. 
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ECCLESIASTICAL  COURT— conrwtieci. 
or  repeal,  68. 
or  seal  forged,  ib. 

but  not  by  showing  that  grantee  was  not  entitled 
to  administration,  ib. 
on  the  right  of  marriage,  when  directly  in  ques- 
tion, 67. 
or  sentence  annulling,  74,  75. 
in  a  case  of  jactitation,  47.  75. 
or  for  restitution  of  conjugal  rights,  ib. 
but  not  when  it  does  not  come  directly  in  ques- 
tion, as  in  suit  against  father  and  motker  for 
fornication,  44. 
but  third  persons  may  show  fraud,  75,  76. 
ECCLESIASTICAL    PERSONS.      See   DUapidoHfrnf. 

Ejectment,     Modus,     Non-residence,     Tithes, 
EJECTMENT, 

Plaintiff's  evidence  in  general : 
legal  title,  327. 

actual  entry — ^when,  337,  328,  329.  333.     See 
Eatry, 
in  what  manner,  329. 
commencement  of  action,  333. 
actual  ouster,  when,  and  how  proved,  3^.  334. 
disability  to  avoid  statute  of  liroitatioi^  33A. 
defendant's  possession  by  the  rule,  334. 
Defendant's  evidence  in  general : 

legal  title  in  some  other  person*,  335. 
ouutanding  term,  336. 

when  surrender  presumed,  ib. 
not  to  be  set  up  by  tenant  or  mortgagee,  338. 
EjeetmeDt  by  difi^rent  persons, 

1.  by  tenant  in  common,  331.,  334. 

2.  by  landlord  against  tenant.     See  Landlord 

and  Tenanim 

3.  by  mortgagee,  347. 

4.  by  tenant  by  elegit,  348. 

5.  by  conusee  of  statute  merchant,  ib. 

6.  by  assigness  of  bankrupt  for  his  real  pro- 

perty.    See  Bankruptcy^ 


INDEX. 

EJECTMBNT— con^iflvfc^ 

must  prove  bargain  and  sale  etiroDed 
before  demise,  360. 

7.  by  paraon  for  his  parsonage,  440. 

8.  by  copyholder.     See  Copyholder, 

g.  by  lord  for  a  forfeiture.    See  QopyhoUet. 
ELEGIT, 

ejectment  on,  348. 
ENDOWMENT, 

proved  by  ecclesiastical  survey  and  perception  ^  of 

small  tithes,  83. 

which  gives  right  to  small  tithes  of  articles  of 
modem  introduction,  ib. 
should  come  from  the  custody  of  some  person  con- 
nected by  estate  with  the  living,  86. 
ENTRY,  actual, 
1 .  To  avoid  fine, 

idien  necessary,  328. 

not  if  levied  by  tenant  for  years,  3^9. 
or  by  tenant  in  common  before  ooster,  ib. 
or  without  proclamations,  ib. 
or  where  ejectment  brought  before  procbif 
mations  complete,  ib. 
Who  may  avail  himself  of, 
party  assenting,  328. 
remainder«man,  ib. 
proof  of,  339. 

action  brouglit  within  a  year,  333. 
3.  To  avoid  the  statute  of  limitations,  ib. 
ENTRIES,  by  deceased  persons, 

when  evidence,  and  how  proved,  14  to  19. 
by  steward  charging  himselfi  14.  460. 

or  of  having  paid  modus,  16. 
by  officers  of  township  or  parish,  14*  15- 
by  deceased  incumbent,  15. 
by  deceased  lessee  of  impropriate  rectory,  ib« 

what  evidence  of  hand-writing  in  such  cases,  101. 
by  clerk,  shopman,  or  porter,  18,  19. 
by  solicitor  in  his  bill  book,  ib. 
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ENTRIES— cowtiiitterf. 

by  midwife  in  bis  bill  book,   18,  19. 
by  party  himself  of  copies  of  letten,  18. 
in  public  books.     See  Book$. 
ESCAPE, 

Evidence  for  plaintiff  in  action  for, 

of  prisoner  on  mesne  process,  417.    See  Faitt 

Return. 
of  prisoner  in  execution, 

judgment,  writ  and  return,  431. 

of  prisoner  being  in  custody,  ib. 

acknowledgment  under  statute,  ib. 

assignment  by  former  sheri^  43d. 

by  commitment,  ib. 

by  acknowledgment  under  rule,  ib. 

Of  escape : 

'    by  being  at  large,  433. 

by  refusal  of  gaoler  to  show  him,  ib. 
For  defendant : 

on  plea  of  negligent  escape  and  retaking  pri- 
soner, 433. 
if  prisoner  not  retaken  no  force  excuses,  434. 

but  the  act  of  God  or  the  king's  enemies,  ib. 
original  debtor  a  witness  in  those  cases,  Digest, 
168,  pi.  3. 
ESTOPPEL, 

what,  and  how  taken  advantage  of  in  pleading,  39. 
.  by  what  a  party^  is  concluded,  34. 
the  doctrine  at  one  time  applied  to  witnesses,  now 
otherwise,  176. 
EVIDENCE.    See  Frtwmptim. 
General  rules, 

1.  affirmative  to  be  proved,  4. 
3.  must  be  confined  to  the  issue,  6. 
3.  the  best  evidence  must  be  produced,  8. 
but  not  necessary  to  call  more  than  one  witness, 

ib. 
\lnles8  in  treason  and  perjury,  9. 
when  secondary  evidence  admitted,  23.  33.  66. 


INDEX* 

EXAMINATION, 

Of  witness  on  former  triaJ, 
how  proved,  63. 

by  magistrate,  36.     See  Depotitiam. 

EXCISE  OFFICER.     See  Custom-house  Officer. 

EXECUTOR  AND  ADMINISTRATOR, 

1.  Actions  by,  on  cause  of  action  arising  to  testtttor : 

on  general  issue,  plaintiff  need  not  ph>ve  probate 

or  letters  of  administration,  367. 
nor  will  defendant  be  permitted  to  show,  they  do 
not  exist  or  are  void  for  want  of  stamp,  &c. 
ib. 

aliter,  on  plea  of  nt  unques  executor,  ib. 
s.  Actions  by,  on  cause  of  action  arising  to  themselves : 
must  prove  their  whole  title,  367. 
what  evidence  of  probate  and  administration,  ib. 
defendant  may  controvert  the  probate,  369. 
by  showing  void  stamp,  368. 
or  bona  notabilia^  ib* 
on  plea  of  statute  of  limitations,  plaintiff  cannot 
prove   promise     to    himself    without    count 
thereon,  ib.  ' 

3.  Actions  against. 
Fleas  by, 
general  issue  only  disputes  th^  debt,  368. 
Nt  unquts  executor : 
plaintiff,  must  prove  defendant  executor,  ijb* 
by  copy  iVom  book  in  ecclesiastical  court, 
or    original  will  proved  by  him,  369. 
or  intermeddling  by  defendant,  ib. 
what  act  will  make   him    executor  de    son 
tort,  ib. 
Plene  admimstravit  : 
Plaintiff's  evidence, 
What  proof  of  assets, 
not  an  admission  of  debt  and  promise  to 

pay  as  soon  as  he  could,  370. 
or  submissioh  to  arbitration,  ib. 


INDEX. 

EXECUTOR  AND  ADMTSlSTRATOR-^amhkkiid. 

or  payment  of  interert  on  bond,  3701 
but  negligence  in  not  collecting  debts  is,  ib. 
inventory  exhibited  by  defendant,  ib. 
what  effects  deemed  assets,  371. 
Defendant's  evidence, 

what  payments  allowed,  371. 
debts  of  equal  degree,  ib. 
cxpences  of  funeral,  373. 
simple  contract  debts  before  notice  of  bond, 
371. 

how  proved,  372. 
or  bond  before  judgment  not  docketted,  371 . 

how  proved,  372. 
not  interest  incurred  by  laches,  372. 
payment  over  to  infant  executor,  ib. 
to  rightful  administrator,  ib. 
not  to  co-executor,  373. 
retainer  of  debt  due  to  himself,  ib. 
bonds,  &c.  outstanding,  373. 
Judgments  against  testator : 

judgment  must  be  docketted,  371.  373. 
failure  by  defendant  as  to  one  bond  aToids 

the  whole  plea,  374. 
penalty  taken  as  the  debt,  unless  replicatioii 

perfraudemy  ib. 
creditor  being  ready  to  take  what  is  really 
due,  supports  that  replication,  ib. 
Judgments  recovered  against  himself: 

if  pleaded  to  bond  must  appear  to  be  before 

notice,  371. 
on  replication  per  fraudem^  defendant  must 
prove  consideration  of  judgment,  374. 
Action  on  ckvaitavit  : 
Plaintiff  must  prove, 

former  judgment,  execution  and  sheriff's 
return,  347.  "     ' 

Defendant  may  prove, 

goods  of  testator  shown  to  the  sherii^  375. 


INDEX. 

EXJEMPLinCATION, 

of  EDglifih  courts  prove  themselTes,  31.  79. 
of  foreign  courts  require  further  evidencei  70. 
EXPLANATION, 

of  written  instruments  when  admitted.  See  Ambiguity. 
EXTORTION, 
Action  for, 

plaintiff  may  sue  sheriff  or  bailiffi  but  not  both, 

418, 
evidence  against  the  sheriff,  ib. 

F. 
FACTOR, 

is  a  witness  for  his  principal  though  directly  inte- 
rested, 160. 
FALSE  CHARACTER, 

action  for  giving,  (evidence  to  support),  311, 
plaintiff  must  prove  the  scienter^  ib. 
FALSE  RETURN  OF  FIERI  FACIAS, 
Evidence, 

Plaintiff  must  prove, 

judgment,  writ  and  return,  430. 
that  defendant  had  property  in  county,  ib. 
notice  to  sheriff,  ib. 
from  what  time  goods  bound,  ib. 
how  far  divested  by  act  of  plaintifl^  ib. 
FALSE  RETURN  OF  MESNE  PROCESS, 
Action  for, 

proof  of  plaintiff's  debt,  418. 
writ  and  return,  ib. 
caption,  419. 

refusal  to  take  after  notice,  ib. 
defendant  at  large  after  return  of  writ,  ib. 
bail  put  in  afUr  the  end  of  the  term  no  defence, 
430. 
f  -  but  if  before  rule  to  bring  in  body  expires  it  10,  ib. 

FATHER,  (putative), 

not  compellable  to  prove  himself  so,  1 78. 
but  may  be  eKamined  if  he  chose,  ib. 


iNDi:x. 

FEME  COVERT, 

admissions  by,  do  not  bind  husband,  31. 

answer  by,  does  not  bind  ber,  54. 

promise  by,  does  not  bind  her  after  his  death,  380. 

How  proved, 

indentures  by  the  chirograph,  proclamation  by 

examined  copy,  35. 
its  effect  when  levied  by  tenant  for  life,  338. 

by  tenant  for  years,  339. 
by  tenant  in  common,  ib« 
Entry  to  avoid, 

not  necessary  when  levied  by  tenant  for  years, 

or  tenant  in  common,  before  ouster,  329. 
or  when  no  proclamations  made,  ib. 
or  when  ejectment  commenced  before  procla- 
mations complete,  ib. 
within  what  time  to  be  made  in  general,  338. 
when  plaintiff  under  disabHity,  333. 
in  what  form,  339, 

FISHERY.     See  Hirer. 

action  for  fishing  in,  319. 

not  necessary  to  prove  the  actual,  taking  of  fish,  ib. 
mode  of  fishing  in  one  part  of  river  evidence  of 
right  in  another  part,  204. 

FLEET  BOOKS, 

no  evidence  in  any  case,  84. 

FOREIGN  ATTACHMENT, 

evidence  of,  80. 
FOREIGN  COURT, 

in  actions  on.  its  judgments  or  sentences,  they  are 
evidence  primd  facie  only ,  68. 
but  in  other  cases  conclusive,  ib. 
88  in  acquittal  of  crime,  69. 
or  deciding  the  validity  of  marriage  contracted 

there,  ib. 
or  when  deciding  on  the  law  of  nations,  ib; 
as  in  the  case  of  capture,  ib. 
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FOREIGN  COV RT'^ontinued. 

and  our  courts  cannot  look  into  the  evidence  on 

which  they  decide,  ib« 
but  if  it  appear  that  they  decided  on  arbitrary  ordi* 
nance  of  their  own  country,  not  acknowledged  by 
this,  the  sentence  is  void,  69. 
so  if  the  court  be  not  regularly  established,  70.^ 
how  the  sentence  is  to  be  proved,  ib. 
Their  seals, 

how  proved,  71. 
FOREIGN  LAWS, 
Unwritten, 

must  be  proved  by  witnesses,  73. 
Written, 

must  be  proved  by  copies,  ib. 

FORFEITURE.    See  Ejectment. 
FORGERY, 

Evidence  to  prove, 

want  of  similitude  of  hand*writing,  100. 
forgery  of  other  instrument  not  admissible,  ib. 
nor  witnesses  belief  from  other  considerations  than 

the  want  of  similitude,  ib. 
inspection  of  other  papers  by  jury,  101, 
want  of  genuiness  of  hand-writing,  by  persons 
not  acquainted  with  that  of  the  individual  in 
question,  loft. 

who    may  be  witnesses   on    indictment,    144. 
Digest  164. 
FRAUDS,  (Statute  of), 

provisions  of,  as  to  contracts,  321. 

extends  only  to  them  whil^  unexecuted,  246. 
Particular  provisions : 

.1.  as  to  promise  to  charge  an  executor,  asi. 
2.  for  the  debt  of  another,  ib. 
What  is  so  considered, 

a  collateral  promise  in  aid  of  his  credit,  2S2. 
but  not  a  direct  promise,  whereby  party  promis- 
ing becomes  the  original  debtor,  223. 
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FRAUDS,  (Sutute  oty-^ontinued. 

nor  where  there  is  a  new  cooiideniioB,  M3. 
as  in  consideratioii  of  bndlord  net  dktnimng 

things  in  possession  of  defendant,  ib. 
or  of  the  creditor  giving  i^  things  on  whidi  he 

had  a  lien,  ib. 
or  in  consideration  of  wididiawing  record  in  an 

action  of  iori^  234. 
or  where  there  is  a  moral  obligation,  ib. 
but  if  the  promise  be  for  the  debt  of  another,  and 

also  to  do  something  also,  no  action  lies  on 

anj  part  of  it,  222. 

How  long  the  obligation  continaes.     See  Giterantee. 

3.  in  consideration  of  marriage,  221. 

does  not  extend  to  cases  of  mutual  promises 

toroarrj,  224. 
but  to  promises  to  pay  monej,  &c.  224. 

4.  for  the  sale  of  lands,  221. 

extends  to  sale  of  growing  grass,  &c  224. 

but  not  of  potatoes  completely  grown,  ib. 

5.  an   agreement  not  to   be  wholly  performed 
within  a  year,  221. 

is  not   taken  out  of  statute  thou^  pait 

performed,  225. 
does  not  extend  to  contingencies  which  may 
or  may  not  happen  within  that  time,  ib. 
as  to  pay  money  when  a  ship  arrives,  ib. 
or  at  the  death  of  person  promising,  ib. 

6.  on  agreement  for  sale  of  goods  of  the  value 

of  10/.   or  upwards,  unless  part  of  money 
paid,  or  part  of  goods  delivered,  222. 
extends  to  executory  contracts,  225. 
but  not  to  work  to  be  performed,  226. 
What  a  part  delivery, 
weighing  off  goods,  227. 
buyer  selling  part  to  a  third  person,  ib. 
delivery  of  key  of  warehouse,  ib. 
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FRAUDS,  (Statute  of )— con^jmi^d 

transfer  of  horse  from  one  stable  to  anothery  of  a 
man  carrying  on  the  disdnet  bosiness  of  livery- 
stable  keeper  and  horse  dealer,  327. 

but  not  the  mere  measuring  out  com,  which  was 
to  be  kept  by  the  seller  till  called  for,  saS. 

note  to  a  third  person  to  deliver  them,  327. 

delivery  of  sample  afler  weighing  it,  ib. 

but  not  of  mere  sample  before  sale,  which  is  not 

intended  to  be  part  of  thing  sold,  ib. 
As  to  the  form  of  memorandum.    See  Stamps, 
1.  what   a  signature    within   the    statute, 
an  entry  by  auctioneer  of  the  sale,  saS. 
and  this  whether  of  lands  or  goods,  ib. 
a.  what  a  sufficient  memorandum : 

a  letter  from  a  father  saying,  he  will  give  his 
daughter  a  particular  sum  for  her  portion,  asS. 

his  signature  as  a  witness  to  marriage  articles, 
settling  the  sum  recited  to  be  given  by  him,  ib. 

a  bill  of  parcels,  "  Mr.  A.  bought  of  B."  ib. 

a  letter  from  defendant's  attorney,  promising  to 
pay  without  mentioning  the  sum,  or  the 
creditor's  name,  ib. 

but  not  a  memorandum  of  the  buyer's  dark, 
of  his  having  bought  without  naming  the 
buyer,  ib. 

or  such  an  entry  by  the  seller's  clerk,  ib. 

or  a  book,  entitled,  '*  Shakespeare's  Subscribers, 
their  Names,"  without  reference  to  any  pros- 
pectus, ib. 

nor  a  letter  from  the  defendant,  stating  that  the 
articles  were  not  worth  the  money,  and  there- 
fore returning  it,  ib. 

nor  the  defendant's  confession  in  an  answer  in 
Chancery,  226. 

nor  any  writing  not  stating  the  consideration  of 
a  contract  within  4th  section,  230. 

alittr  of  contract  within  1 7th  section,  ib. 
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FRAUDS,  (Statute  of)— con/invec/. 
proTision  of,  as  to  wills,  378.  382. 
Sec  tide  '  WiU: 

FRAUDULENT  ASSIGNMENT, 
statute  of  Elizabeth  as  to,  413. 
what  proof  required,  ib. 

when  possession  necessary,  ib. 
Twine's  case,  414. 

cases  where  possession  of  grantee  is  considered  aa 

fraudulent,  414,  415. 
assignment  to  creditors  for  lawful  purposes,  417. 
FREEHOLD, 
Evidence  of, 
See  Seisin. 

G. 
GAME  LAWS, 

Action  on,  (See  Statutes). 

title  to  manor  not  to  be  tried  in  action  on,  991. 
but   plaintiff   may     show    by    evidence,    that 
defendant's  deputation  is  without  colour  of 
title,  ib. 

GAOLER, 

action  against,  41 1 . 
See  Escape. 

GAZETTE, 

when  evidence,  77. 

GENERAL  ISSUE, 
in  general,  209. 
evidence  on  nil  debet,  288. 

non  assumpsit,  263. 
non  cepit,  322.  « 

non  est  factum^  281. 
not  guilty  in  case,  902. 
in  trover,  321. 
in  trespass,-  382. 
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GOODS,  sold  and  delivered. 
Proof  of, 

bj  delivery  to  a  carrier,  946. 

at  the  defendant's  house,  247. 
contract  by  defendant's  wife,  when  binding,  348. 
Value  of,  not  entered  into  [when  purchased  for  « 

certain  sum,  346. 

.   unless  in  case  of  fraud,  ib. 
GRANT, 

when  presumed,  22.    See  Presumption. 
plea  of  lost  grant  and  proof  of,  325. 

GUARANTEE, 

must  be  in  writing  and  contain  the  whole  contract, 

330.     See  Frauds^  statute  of, 
when  continuing  and  when  satisfied,  223. 
surety  not  liable  if  principal  trusted    to  a  larger 

amount,  ib. 
evidence  against,  see  Goss  v.  JVatlington,  Addenda. 


H. 

HAND-WRITFNG, 

how  proved,  99. 

comparison  of  hands,  what  it  is,  100. 
not  admitted  in  common  cases,  ib. 
aUter  in  cases  of  old  documents  coming  from 
proper  custody,  101. 
opinions  of  witnesses  as  to  its  authenticity,  ib. 
when  jury  permitted  to  compare  papers,  ib. 

HEARSAY, 

distinction  between  hearsay  and  reputation,  16 
declarations  poH  litem  motam  not  admitted,  14. 
nor  hearsay  of  particular  fact,  ib. 
Reputation  allowed: 

in  cases  of  pedigree,  is. 
of  custom,  ib. 

K  N 
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HEARSAY  --continued. 

but  not  of  private  prescription  or  right,  17. 

cases  in  this  point,  Appendix,  No.  I. 
exception  when  several  persons  interested,  338. 
Declarations   of  deceased   members .  of  familj  ad- 
mitted, 

to  prove  marriage,  12. 
legitimacy,  ib. 

birth  of  child,  and  time  of,  14. 
but  not  as  to  the  place  where  the  birth. hap- 
pened, ib. 
declarations  of  deceased  tenant  as  to  who  was  his 
landlord,  admitted,  ib. 
of  parishioners  as  to  the  boundary  of  parish,  15. 
or  as  to  parish  modus,  ib. 
HEIR, 

Proof  of  title  by, 

seisin  of  ancestor,  376. 

what  possession  evidence  of,  377. 
relationship,  ib. 

not  mere  reputation  of  being  heir,  ib. 
posthumous  birth,  381. 

what  evidence  suffiaent  to  prove  non-access, 
380. 
Action  against,  on  specialty  debt  of  ancestor. 
His  pleas, 
riens  per  descent,  generally,  406. 
plaintiflTs  evidence  thereon,  ib. 
defendant's  evidence,  407, 
riens  per  descent^  at  commencement  of  action,  408. 
plaintiff's  evidence  thereon,  409. 
HIGHWAY, 

action  for  nuisance  in,  314. 

in  what  cases  surveyors  of  highways  are  witnesses. 
Digest,  157. 
HOUSES  OF  LORDS  AND  COMMONS, 
'    copies  of  the  minutes  of  their  judgments,  evidence,  37. 
but  their  resolutions  not  evidence  of  the  fact  re- 
solved, 53. 
HUE  AND  CRY.    See  Hundred. 


IXDEX. 

HUNDRED, 

1.  Evidence  in  action  against,  on  statute  of  hue  and 

cry,  295. 
Plaintiff's  evidence: 

that  robberj  was  in  the  day- time,  295. 
in  an  open  place,  ib. 
within  hundred,  ib. 

on  a  week-day,  unless  party  6n  his  way  to 
church,  ib. 
Notice  to  inhabitants  of  town  near, 
to  constable,  296. 
in  gazette  within  twenty  days,  ib. 

what  such  notice  must  contain,  ib. 
oath  before  justice  of  peace  within  same  time,  297. 
must  be  taken  by  person  actually  robbed,  298. 
what  such  oath  must  state,  301. 
,  bond  given  for  payment  of  costs  in  case  of  action 
failing,  298 
commencement  of  action,  ib. 

plaintiff  may  himself  be  a  witness  when  no 

other  person  present,  146. 
and  inhabitants  of  the  hundred  for  the  defen- 
dant, ib. 
no  more  than  200/.  recoverable,  unless  two 
persons  together  at  the  time  of  the  robbery, 

299- 

2.  Evidence  in  actions  on  the  riot  act  as  enlarged  by 

Stat.  57  Geo.  3,  ib. 
Plaintiff  must  prove, 

value  of  property  destroyed,  301 . 
riot  either  felonious,  or  amounting  to  a  misde- 
meanour, ib.  • 
goods  or  furiiiture  destroyed  ^r  stolen  at  same 
time,  ib. 
3«  Evidence  in  actions  on  other  statutes,  ib. 
HUSBAND  AND  WIFE, 
1.  Action  by, 

wl^en  necessary  to  prove  their  marriage,  351. 
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INDEX. 

HUSBAND  AND  V:i¥E-^onfinued, 

2.  Action  against, 

cohabitation  sufficient  proof^  351. 

3.  Action  by  husband  alone.  See  Crim  con, 

when  necessary  to  prove  marriage,  352. 
for  harbouring  wife,  354. 
when  wife's  representations    evidence    against 
husband,  ib. 

4.  When  witnesses  for  or  against  each  other,  169. 

neither  during  marriage  or  after  divorce,  169. 

171. 
either  to  criminate  or  contradict  each  other,  ib. 

or  for  third  person  jointly  indicted,  ibid. 

but  wife  may  give  evidence  to  exonerate  third 

person,  from  a  debt,  though  she  incidentally 

charges  her  husband,  171. 
Exception  to  the  rule, 

cases  of  personal  violence,  170. 

wife  de  facto,  and  not  de  jurc^  as  second  wife  on 

indictment  for  bigamy,  ib. 
or  forcible  abduction,  jb. 
or  wife  divorced  by  act  of  parliament,  to  prove 

facts  happening  afler  the  divorce,  171. 

5.  In  what  cases  they  may  be  called  to  deny  their  mar- 

riage, 177. 

on  questions  of  the  legitimacy  of  their  children,  ib. 
*     so  the  wife  to  prove  her  own  adultery,  178. 
but  not  the  non-access  of  her  husband,  ib. 
6*.  Admissions  and  representations  by  wife : 
When  evidence  against  husband, 

only  receivable  as  part  of  the  resgetta,  22. 
What  considered  such : 

representations  at  time  of  elopement  21. 
state  of  her  health,  23. 
What  not : 

representation  of  by-gone  transaction,  21. 
acknowledgment  of  receipt  of  money  earned 
by  her,  ib. 
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1ND£X. 

HUSBAND  AND,  WIFE— continued. 

or  due  to  her  as  executrix,  ai. 
or  from  her  before  marriage,  ilx 

I. 
IDIOT, 

cannot  be  a  witness,  127. 
who  considered  sucb,  393 
ILLEGITIMACY,     ^ee  Legitimacy. 
IMPLIED  PROMISE, 
evidence  of,  245. 

no  implication  when  agreement  in  writing,  357. 
IMPROPRIATION, 

may  be  proved  by  pope*s  licence,  87. 
INCORPOREAL  HEREDITAMENT, 

evidence  of  title  to,  315. 
INDEMNITY  AND  CONTRIBUTION, 
When  the  law  implies  promise  of, 
in  case  of  joint  liability,   250. 
or  of  surety,  25 1 . 
When  not, 

cases  of  tort^  252. 
illegal  contracts,  ib. 
INFAMOUS  PERSONS.     See    Dying    Declarations 

Witnesses. 
INFANCY, 

18  evidence  on  non  assumpsit,  277. 
but  not  on  non  est  factum,  282. 
Subsequent  ratification : 
defendant  to  show  time  of  birth  on  replication  of 

subsequent  ratification,  277. 
bare  acknowledgment  not  a  ratification,  278. 
nor  promise  to  pay  part,  278. 
Necessaries : 
what  considered  such,  ib. 
not  things  bought  to  sell,  ib. 
or  money  lent,  ib. 

pr  account  stated,  ib. 
whether  jiecessaries  or  not  is  a  mixed  question  of  law 
and  fact,  ib. 
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INDEX. 

INFANCY— co«/iiVittc(/. 
onus  on  plaintifi^  378. 
and  defendant  may  show  proviaion  of  friends^  27^ 
INFORMERS, 

when  witnesses,  149.    Digest. 
INFIDEL, 

may  be  a  witness,  137. 
INFR/V  QUATUOR  MARIA, 
explanation  of  the  phrase,  380. 
cases  upon  it  as  to  access,  381. 
INHABITANTS  OF  PARISHES,  &c. 

when  witnesses.     See  Parishioners. 
INQUISITIONS, 
Public : 

evidence  of  private  rights,  '82. 
Private : 

no  evidence  against  third  persons,  83. 
INROLMENT  OF  DEEDS, 

clerk's  indorsement  evidence  of  inrolment,  35. 
when  inrolment  evidence  of  deed,  35.  108. 
INSANITY, 

evidence  of,  393. 

idiot,  who  so  considered,  ib. 
lunatic  or  madman,  3^5, 
Lord  Thurlow's  rule  as  to,  ib. 
observations  thereon,  396. 
INSIMUL  COMPUTASSIT, 

evidence  on,  253. 
INSPECTION  OF  PUBLIC  ACCOUNTS, 
Of  the  proceedings  of  courts  of  justice : 

when  granted  to  the  parties  interested,  89. 
Of  public  offices  : 

granted  to  die  parties  interested,  ib. 
but  not  to  strangers,  90. 
Of  corporation  books,  &c. 

granted  to  members  of  corporation  when  dis- 
puting inter  se,  90. 
Of  court-rells  of  manor : 

granted  to  tenants  of  the  manor  when  disputing 
inter  se  or  with  the  lord,  90. 


INDEX. 

INSPECTION,  Sic-^continued. 

but  not  to  strangers  disputing  with  the  lord 
or  commoners,  90. 
inspection    not    granted  for    the    purpose    of  en- 
abling party    to  maintain    criminal    prosecution 
against   the  members    of  the   public    body<  in 
possession  of  the  documents,  91. 

informations  in  quo  warranto  not  considered  so, 
93. 
INSTITUTION  AND  INDUCTION, 
how  proved,  437. 

INSTRUMENTS,  Private.    See  D^eds. 

INSURANCE,  Policy  of, 

evidence  in  action  on,  235. 
INTEREST.    See  Witness. 

INTERPRETER, 

Between  attorney  and  client, 

bound  to  same  secrecy  as  the  attorney,  173. 

JdiNT  CONTRACTOR.     See  Abatement. 

in  actions  for  a  breach  of  contract,   the  plaintiff 
must  recover  against  all  or  none,  213. 
even  though  he  declare  in  torty  ib. 
aUter  if  a  tort  were  actually  committed  by  one 
only,  without  any  fault  in  the  others,  ib. 

JOINT  TRESPASSER, 

when  a  witness  for  plaintiff,  136.  142. 

for  defendant,  148. 
JOURNALS  OF  PARLIAMENT, 
•  proved  by  copies,  53. 
the  resolutions  of  either  house  no  evidence  of  the 
facts  resolved,  53. 
ISSUE, 

the  evidence  must  be  confined  to  it,  36. 

JUDGMENT, 

of  superior  courts  must  be  formally  entered  before 
it  can  be  proved,  36. 
and  the  whole  copied,  ib. 
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JUDGMENT— cfB(tnuerf.  , 

but  the  minutes  of  the  Hoiue  of  Lords  iitf- 

fictent,  36- 
so  of  inferior  courts,  73. 
How  proved  r 

byao  eKcmplificalion,  33.  34. 
by  an  examined  copy,  ib. 
For  or  against  whom  evidencei 
In  civil  cases, 

the  party  only,  40. 
or  one  privy  in  estate,  ib. 
or  person  under  whom  he  acted,  4.1. 
unless  in  cases  of  public  rights,  43. 
Effect  of, 

As  to  pergonal  property, 

conclusive  as  to  the  right,  37,  38. 
As  to  real  property, 
conclusive  in  all  actions  of  equal  de- 
gree ai  to  the  fact  directly  found, 
,  39- 
but    not    in    actions    of   a    hitler 

nature,  ib. 
nor  of  facts  not  directly  in  issue,  ib. 
as    in    mere    possessory    action! 
where  the  general  issue  ooly  is 
pleaded,  ib. 
Qu.  whether  conclusive  on  general 
issue,  37.  48. 
In  criminal  .cases, 
Conviction, 

when  and  against  whom  evidence  in 
a  civil  suit,  43. 

never  for  a  nartv  who  was  ex- 


INDEX, 

JUDGME  N  T^  continued. 

may  be  shown  by  third  persons  .to  be 

fraudulently  obtained,  74. 
of  ouster  against  A.  admissible,  but 

not  conclusive  against  B.  76. 
conviction  of  principal  does  not  pre- 
vent   accessary    from   proving    his 
innocence,  ib. 
Of  inferior  courts : 

how  proved.     Vide  supra. 
cause  of  action  may  be  shown  to  have  arisen  out 
of  jurisdiction,  73. 

JUSTICE  OF  PEACE, 
action  against,  4-27. 
The  statutes : 

21  Jac.  1.      '\ 

7  Jac.  1.       [^    ^27. 
24  Geo.  2.      I 

42  Geo.  3.     -^ 

43  Geo.  3.  429 

in  what  cases  notice  necessary,  432. 
the  form  of  notice,  ib. 

when  malice  must  b^  proved,  429. 

when  conviction  a  defence,  430.  435. 

when  proof  of  commencement  of  action   re- 
quired, 433. 

period  of  limitation,  ib. 

case  of  continuing  trespass,  ib. 

tenderof  amends  and  proof  thereof,  435. 
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LANDLORD  AND  TENANT.    See  Assignee.    Rini. 

Use  and  Occupation, 
In  what  cases  the  lancflord  is  a  witness  to  prove 
the  extent  of  the  thing  demised,  166. 
proof  of  agreement.  See  Use  and  Occupation. 
Stamps.    Lease.  ■ 


INDEX. 

LANDLORD  AND  TENANT— aw/iiiik?cL 
Evidence  in  action  by  landlord, 

1.  In  action  for  mismanagement  of  farm,  s6o. 

evidence  of  holding,  ib. 

of  the  custom  of  the  country,  ib. 

when  contract  governed  by  it,  ib. 

2.  In  action  for  double  the  yearly  value  after  notice  by 

landlord,  292. 

Plaintiff's  evidence : 

notice  must  be  in  writing,  293. 
What  notice  sufficient, 
as  to  time,  293. 
as  to  person  giving  notice,  294. 
receiver  of  Court  of  Chancery,  ib. 
or  agent,  ib. 

one  tenant  in  common  for  his  moiety,  ib. 
but  not  one  joint-tenant,  ib. 
no  other  demand  necessary,  ib. 
Defendant's  evidence : 

that  he  held  over  under  a  &ir  but  mistaken 
notion  of  title,  ib. 

3.  In  Action  or  distress  for  double  rent  after  notice  by 

tenant, 
the  notice  need  not  be  in  writing,  292. 

4.  In  Ejectment  by  landlord  on  determination  of  lease, 

proof  of  lease.     See  Deed. 

5.  In  Ejectment  OU' notice  to  quit,  340. 

proofof  commencement  of  tenancy,  ib. 
customary  time  of  quitting,  3>. 
when  writing  must  be  produced,  ib. 
Notice  to  quit, 
By  whom  given, 

tenant  in  common  for  his  moiety,  342. 
joint-tenant,  ib. 
agent,  ib. 

receiver  of  Court  of  Chancery,  353. 
Service  of, 

at  dwelling-house,  342. 

on  one  of  several  tenants,  ib. 


INDEX. 

LANDLORD  AND  TE^A^T— continued. 

on  original  tenant  who  has  underlet,  349. 
when  there  is  a  subscril^ing  witness,  343. 
when  rendered  unnecessary  by  disclaimer,  ib. 
when  tenant  may  dispute  landlord's  title,  339. 
what  isproof  of  subsequent  waver,  343. 
6.  In  ejectment  on  forfeiture  of  lease, 
for  non-payment  of  rent,  345. 
in  cases  within  stat.  4  Geo.  s,  ib. 

not  necessary  to  prove  a  demand,  ib. 
in  cases  not  within  the  statute  must  prove  a  de- 
mand, 34G. 

how  to  be  made,  ib. 
Waver  of  forfeiture, 

by  acceptance  of  rent,  &c.  347. 

does  not  avail  where  the  lease  is  absolutely 
avoided,  &c.  ib. 
LEADING  QUESTION, 

Not  allowed  either  on  a  vivd  voce  examination  or 
written  interrogatory,  6$.  183.  195. 

when  depositions  suppressed  as  leading,  6$, 
when  not,  ib. 
LEASE, 

must  be  stamped  as  such,  sac.  358. 
what  instrument  is  construed  to  be  so,  and  what 
an  agreement  for,  258. 
Agreement  for, 
what  instrument  considered  a  lease,  and  what  a  mere 

agreement,  358. 
What  action  a  landlord  may  maintain  on  the  agree- 
ment: 
use  and  occupation,  2^4. 
,  assumpsit  for  mismanagement  of  farm,  260. 
LEGITIMACY, 
Witnesses: 

when  husband  and  wife  may  be  witnesses  as  to. 

See  Husband  and  Wife. 
declarations  of  father  or  mother  after  death  evi- 
dence to  prove  adulterous  connection,  13. 


INDEX. 

LEGITIMACY— can/i/iiieJ. 

but  not  to  prove  non-access,  1 3. 
general  evidence  of  mother's  incontinence  wheo 

received,  382. 
general  reputation  of  family  evidence,  13. 
when  access  shall  be  presumed,  380. 

when  not,  381. 
time  of  gestation  a  question  of  fact,  not  of  law,  ib. 
regbter  not  controlled  by  private  memorandum 

of  parson,  84. 

LETTERS  PATENT, 
How  proved, 

by  exemplification,  32. 

presumption  of,  from  length  of  time,  26. 

LEX  LOCI.    See  Reputation. 

judgment  between  third  persons  evidence  of,  42. 
See  Depositions. 
LIBEL.    See  Slander. 

LIBERUM  TENEMENTUM, 
evidence  on  general  issue,  324. 
when  acts  of  ownership  on  one  part  of  a  river  or  land 
will  be  evidence  of  the  right  to  another,  204. 

UFE, 

the  continuance  of,  in  general  presumed,  6.  4io8. 
alitefy  where  such  presumption  would  imply  a  crime, 

as  that  a  first  husband  was  living  at  the  time  of  a 

second  marriage,  5.  408. 

LIGHTS, 

action  for  obstructing,  315. 
What  evidence  of  right  sufficient, 

twenty  years  undisturbed  possession,  315. 
enjoyment  by  straAger  who  conveyed  to  both 
parties,  316. 
but  the  plaintiff  cannot  claim  lights  for  larger 
purpose  than  accustomed,  ib. 

LIMITATION  OF  ACTIONS, 
not  evidence  on  nil  debet  ^  283. 


INDEX. 

LIMITATION  OF  ACTIONS— ccw/iniicJ. 
In  contract : 

What  within  the  statute, 
a  long  unsettled  account  on  one  side,  371. 
but  not  mutual  accounts,  ib. 
What  revived  by  subsequent  promise : 
not  cases  of  negligence,  271,  272. 
or  breach  of  warranty,  271. 

but  debts  on  executed  contracts  are,  272. 
What  acknowledgment  sufficient : 
.    various  instances,  272,  273. 

by  one  of  several  debtors,  273. 
Special  replication: 
writ  sued  out,  274. 
continuance  thereof,  ib. 
disability  of  plaintiff  or  defendant,  275. 
what  disability  sufficient,  332. 
LIS  MOTA; 

declarations  made  after,  on  the  point  in  dispute,  not 

receivable,  14. 
nor  depositions,  ib. 

oLxttr  if  on  another  point. 
LOG  BOOK.     See  Books. 
LOSS  OF  A  WRITTEN  INSTRUMENT, 

what  sufficient  proof  of  to  enable  a  party  to  give 
evidence  of  contents,  94. 
LUNACY, 

how  proved,  393. 

when  the  onus  lies  on  the  party  alleging  a  lucid  in- 
terval, 395. 
LUNATIC, 

when  a  witness,  127* 

M. 
MAHOMEDAN, 

may  be  a  witness,  137. 

MALICIOUS  ARREST, 

action  for,  310. 

Plaintiff  must  prove, 

affidavit  of  debt,  310. 


MALICIOUS  ARREST— continued. 
writ  and  return,  310. 
sheriff's  warrant  in  some  cases,  ib. 
cause  ended  by  record,  or  rule  of  courts  ib. 
order  of  judge  not  sufficient,  ib. 
nor  order  of  chancellor  for  supersedeas,  311. 
want  of  probable  cause,  ib. 
this  not  inferred  from  result  of  a  reference,  ib, 

MALICIOUS  PROSECUTION, 
action  for,  309. 
Plaintiff  must  prove, 

prosecution  ended  by  copies  of  proceedings^  309. 
or  production  of  original  record,  ib. 
that  defendant  was  the  prosecutor,  ib. 

grand  juror  may  prove  this,  ib. 
want  of  probable  cause,  ib. 
this  not  inferred  from  his  abandoning  the  pro- 
secution, ib. 
how  far  the  defendant's  information  will  be  con- 
sidered as  true,  ib. 

MANOR, 

evidence  of  custom,  &c.     See  Copyholder,  Custom, 
when  the  custom  of  one  manor  will  be  evidence  of 
that  of  another,  204. 

MAP, 

no  evidence  against  third  Persons,  87. 
aUter  between  two  persons  each  claiming  under  per- 
son making,  ib. 
MARKET, 

twenty  years  peaceable  possession  evidence  6f  the 

right,  315. 
twenty  years  nan  user  by  plaintiff,  and  enjoyment  by 
defendant  or  another,  evidence  against  right,  317. 

MARRIAGE, 

evidence  of,  as  against  the  parties, '115. 

against  strangers,  92.  299. 
How  proved; 

by  register,  84, 


IND£X. 

ULARRIAGE— continued. 

what  considered  so,  84. 
by  reputation,  13. 
MASTER, 

proof  in  action  for  seducing  semmt  or  apprentice,  355. 
MEMORANDUM, 

Of  deceased  persons, 

when  evidence,  14  to  19.     See  Entries, 
MEMORY, 

when  witness  may  refresh,  by  referring  to  memoran- 
dum, 195. 
MESNE  PROHTS, 

recovery  of  in  ejectment,  344. 
action  for,  349. 
MINISTER'S  RETURN, 

evidence  without  proving  the  commission,  37. 
its  efiect.     See  Modus* 
MODUS, 

Evidence  in  cases  of: 

in  general,  and  the  effect  of  ancient  documents, 


when  evidence  of  custom  of  A.  admissible  to 
show  custom  of  B.  204. 
For  the  parson*: 

entry  by  the  incumbent  or  his  collector  of  re- 
ceipt of  tithes,  15. 

by  lessee,  ib. 

terrier  signed  by  churchwardens  or  parishioners, 
86. 

provided  it  comes  out  of  proper  custody,  ib. 

the  register  of  dean  and  chapter  of  Litchfield 
proper  custody  as  against  one  of  the  pre- 
bendaries, ib. 

but  not  the  chest  of  college  as  against  the  par- 
son, ib. 

nor  the  British  Museum  or  Bpdleian  Library,  ib. 
For  the  land-owner : 

declarations  of  deceased  land-owners,  as  to  the 
existence  of  a  parochial  modus,  15. 


IXDEX/ 

MODUS — continued. 

entry  by  steward  of  land*owner  of  paymcai  of 

particular  modus,  16. 
terrier,  though  not  signed  by  the  parson,  87. 
receipt  by  former  incumbent,  101. 
what  evidence  required  of  hand-writing  in  sudi 
cases,  ib. 

MONEY   HAD   AND   RECEIVED.     See  Vendor  and 
Vendee.     Warranty, 
sheriff's  return  of  levy  no  proof  of  payment  to  de- 
fendant, 51. 
money  recovered  under  legal  proceedings  cannot  be 
recovered  back,  37. 

MONEY    PAID    INTO    COURT.      See    Payment   o^* 

Money^  Sfc. 

MONEY    PAID    TO    THE    USE    OF    THE    DE- 

PENDANT, 

evidence  in  action  for,  249. 

that  it  was  paid  at  defendant's  request,  ib. 

or  in  consequence  of  obligation,  250. 

plaintiff  must  prove  actual  payment  of  money,  ib. 

not  maintainable  by  one  joint  trespasser  or  for^- 
feoMOTj  253.    ^ 

or  person  sustaining  a  loss  on  joint  gambling 

account,  ib. 

MONEY  LENT.    See  Indemnity. 
action  for,  312. 

payment  of  banker's  check  no  proof  oi^  953. 

MORTGAGEE, 

evidence  in  ejectment  by,  347. 


N. 

NAVY  OFHCE, 

its  books,  when  evidence,  78. 

NEGLIGENCE,    * 
action  for,  312. 
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NEGLIGENCE^con/iW. 

For  keeping  a  mischievous  animal : 

in  cases  of  domestic  animals,  plaintiff  must  prove 
defendant's  knewledge  of  his  mischievous  dis- 
position, 313* 
but  this  is  not  necessary  when  noxious 
animal  is  kept,  ib. 
for  nuisance  in  obstructing  highway,  314* 
for  running  against  carriage  or  ship,  ib. 

defendant  liable  for  ne^igence^  not  wilful  mis- 
conduct of  servant,  315. 
NEW  ASSIGNMENT, 

when  necessary,  and  evidence  upon  it,  336. 
NEW  TRIAL, 

when  granted,  3.  182. 
KIL  DEBET, 

When  pleadable : 

to  action  on  simple  contract,  288. 
or  where  specialty  only  inducement,  ib. 
so  to  debt  for  penalty,  289. 
Evidence  on : 

debt  satisfied,  288. 

not  the  statute  of  limitations  in  action  for  a 

debt,  ib. 
alUer  in  actions  on  statutes,  290. 
NON  ASSUMPSIT,. 
Plea  of: 

puts  all  the  facts  in  issue,  and  enables  the  de- 
fendant to  prove  payment  or  any  other  fact 
which  shows  that  the  plaintiff  has  no  cause  of 
action,  263. 
but  tender,  set  off,  &c.  which  admit  the 
action,  must  be  pleaded,  370. 
NON  CEPIT, 

what  it  puts  in  issue,  322. 
NON  EST  FACTUM, 
What  is  evidence  on : 

coverture  at  time  of  making  deed,  282. 
def(^dant  blind  or  illiterate,  ib. 

o  o 


INDEX. 

NON  EST  FACTUM— conlmved. 
deed  faltelj  read,  dSs. 
defendant  lunatic  or  drank,  ib. 
deed  altered  by  plaintiff  after  execution,  ib. 
or  hj  another  person  in  material  part,  ib. 
seal  brpken  off,  animo  ancellondif  before  plea 

pleaded,  ib. 
tdiier  if  done  since,  ib. 
What  not ; 

usurious  consideration,  d8). 
infancy,  ib. 
duress,  ib. 

the  felsehood  of  any  other  &ct  in  the  declara- 
tion, ib. 
NON  RESIDENCE, 
action  for,  449. 
Statutes : 

31  Hen.  8.' 
^5  Hen.  8. 
s8  Hen.  8. 1  ^^' 
33  Hen.  8.' 
43  Geo.  3.  450. 
57  Geo.  3.  ib. 
Provisions  of  last  statute : 

time  of  absence,  450.  45a. 
who  within  it,  451. 
place  of  residence,  451,  452. 
keeping  in  repair,  453. 
licence  of  absence,  ib. 
tiotice  of  action,  454. 
payment  of  money  into  court,  Sk 
proof  of  benefice,  ib. 
of  absence,  455. 

▼alue  of  living,  ib. 
of  licence  to  abs«Bt«  ib.  ''^'  '•' 

exception,  456. 
NOTARY  PUBLIC,  /  ' 

His  seal, 

evidence  to  prove  pr^aentment  nfSuftriga  bill,  73. 


INDEX. 

♦ 

NOT  GUILTY, 

When  pleadable, 

to  penal  statute,  ^89. 
In  case, 

puis  the  whole  dedaraiion  111  imm,  302. 
In  trespass, 

pound-keeper  may  Justify  detention  on,  334. 

so  defendant  may  show  liherum  tenenuntumy  ib. 

NOTICE  OF  ACTION, 
when  necessary,  455. 

NOTICE  TO  PRODUCE  PAPERS, 
when  necessary,  94.  103. 
not  necessary'  to  produce  a  former  notice,  104. 
or  other  papers  whereof  a  duplicate  is  kept,  ib. 
or  document  for  which  the  action  is  brought,  ib. 
To  whom  it  may  be  given : 

to  the  party  or  his  attorney,  103. 
either  in  a  criminal  or  civil  proceedings  ib, 
and  this  is  sufficient  to  enable  the  party,  giving 
the  notice,  to  give  evidence  of  a  document 
relating  to  the  estate  formerly  in  die  hands  of 
die  person  conveying  to  tlie  party  to  whom 
notice  is  given,  103,  104. 
Instruments  produced  under  notice : 

if  the  party  producing  is  no  party  to  them,  must 
be  proved  by  the  subscribing  witness,  105. 
dliter^  if  hef  is  a  party  or  claims  under  the 
deed,  106. 

NOTICE  TO  QUIT.     See  Landlord  and  Tenant. 

i£  signed  in  presence  of  sifbpcribhig  ^fitness,  he  must 

be  called,  95. 
notice  must  be  given  to  produce  it,  if  no  duplicate 
kept,  104, 

NUISANCE, 

evidence  in  action  for,  ^15. 
NUL  TIEL  RECORD, 
proof  on  issue  of;  3s. 

o  o  a 
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OATH,  ^' 

form  of  administering,  139. 

if  witness  says  he  considers  it  binding  as  administered, 

not  to  be  asked  if  he  considers  any  other  form 

more  so,  140. 
opinions  of  the  judges  in  \he  Queen's  case  as  to  this 

pointy  ib. 
OFHCE  COPIES, 

when  evidence,  35. 
OFnCERS  OF  JUSTICE, 

evidence  in  actions  against,  411.    See  Constable.  Cus" 

torn  House  Officer.    Justice: 
of  the  notice  required,  430. 

ONUS  PROBANDI, 

on  whom  it  lies,  4. 
OPINION.     See  Hand-writing. 

when  evidence  as  to  matters  of  science,  loi.  195. 

ORIGINAL, 

what  entry  considered  such,  bo  as  to  make  a  copy 
evidence,  87. 

OUSTER,  ACTUAL, 

fine  of  tenant  in  common  does  not  bar  without,  329. 
/     what  facts  amount  to  proof  of,  331.  334. 

OUSTER,  JUDGMENT  OF, 

not  conclusive  against   third  person  deriving  title 
under  the  person  ousted,  76. 

P. 

PARCEL  OR  NO  PARCEL, 

declaration  of  tenant  admitted  to  prove,  14. 

PARDON, 

when  it  restores  competency,  131. 
how  proved,  ib. 

PARENT, 

evidence  in  action  for  seducing  daughter  or  assaulting 
child,  355.     See  Seduction^ 


INDEX. 

PARISHIONERS, 
When  witnesses :  ^ 

in  all  cases  relating  to  offences  committed  against 

highway  or  turnpike  acts,  157. 
in  cases  of  penalties  not  exceeding  20  L  ib. 
in  questions  relating  to  boundary,  ib. 
or  settlement  of  pauper,  ib. 
or  concerning  bastards,  ib. 
"  in  actions  for  money  spent  by  churchwardens,  ib. 

PARISH  REGISTERS, 

evidence  of,  and  their  effect^  83. 

not  controlled  by  memorandum  of  clergyman,  84. 

PARUAMENT, 
Journals  of, 

How  proved : 

by  examined  copies,  52^ 
which  require  no  stamp,  34. 
Effect  of  their  resolutions : 

do  not  prove  the  fact  resolved,  53,  53. 

{scd  vide  tit.  Proclamation). 
but  recital  in  act  of  parliament  does^  78. 

PAROL  EVIDENCE, 

when  admitted  to  explain  written,  lis.    See  Am^ 
biguity. 

PARSON, 

evidence  in  cjeetment  by,  440. 

PARTICEPS  CRIMINIS, 

when  a  witness  for  prosecutor  or  plaintiff,  136.  143. 
when  for  defendant,  148. 

PARTICULARS  OF  DEMAND, 
Order  for : 

its  effect,  3o8. 

the  particulars  must  be  truely  stated,  ib. 
on  particulars,  merely  stating  promissory  note, 
plaintiff  cannot  go  into  consideration  if  the 
note  feil,  ib. 
but  may  recover  interest  if  he  prove  the  note,  ib. 
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PARTICULARS  OF  DEMAND-^ofifmueA 
Particular  for  horses  sold  to  the  defendant : 

plaintiff  cannot  prove  money  received  for  hones 

sold  by  defendant  for  plaintiff,  208. 
but  time  of  work  done  not  material,  if  it  does 

not  mislead,  ib* 
if  particular  wrong,  plaintiff  cannot  set  it  right 
by  notice  without  judge's  order,  ib. 
PARTNER.    See  Account  stated, 
admissions  by,  evidence,  54. 
so  is  his  answer,  ib. 
not  a  witness  for  his  partner,  150* 
when  he  may  be  rendered  competent  by  relecsei  ib* 
Fide  Digest,  166,  pi.  4.  167,  pi.  5. 
notice  to  one  is  so  to  the  other^  234. 
one  may  maintain  an  action  against  the  other  for  the 
share  of  goods  brought  into  partnership,  950. 
or  on  account  liquidated,  953. 
but  not  on  an  open  account,  unless  on  express 
covenant,  950. 
PATENT,  LETTERS, 

proved  by  exemplification,  3a. 
presumed  from  length  of  time,  96. 

PAYMENT, 

Pk^umption  of, 

from  payment  of  subsequent  depaand,  A 
from  workmen  being  periodically  pnd,  MB. 
from  length  of  time,  28.  966. 
Rd[>utted, 
by  payment  of  interest,  99. 
but  not  by  defendant's  poverty,  ib. 
Aetual  proof  of, 
to  servant,  966. 
to  broker,  ib. 
to  attorney,  967. 
by  bill  of  exchange,  ib. 
ca^not^,  ibk 
check  on  banker,  968. 
remittance  by  post,  967. 


PAYMENT— con/mwrA 
Application  of, 

the  debtor  maj  direct  it,  268. 
but  if  he  does  not  the  creditor  may,  ib, 
waives  where  debtor  indebted  in  two  characters, 
the  one  individuallyy  and  the  other  us  repre^ 
senting  a  third  person,  869. 
or  the  debtor  having  ceased  to  be  a  trader 
would  remain  subject  to  bankrupt  laws  if 
the  first  debt  remained  unsatisfied,  ib. 
or  the  interests  of  third  persons  aflected,  ib. 
Fleas  of, 

ad  dienij  287. 

payment  of  interest  after  is  an  4i|5if  er,  %ifi 
post  diemp  ib. 

■ 

PAYMENT  OF  MONEY  INTO  COURT, 
its  effbct  as  an  admission,  209. 
is  in  general  an  admission  of  the  cause  of  action 
laid,  ib. 

as  the  making  of  bill  of  exchange  on  which 

action  brought,  210. 
so  in  action  against  a  carrier  admita  the  pro* 
mise,  but  not  the  defendant's  liability  beyond 
the  sum  paid  in,  ib. 
(Cases  of  Yaie  v.  Witlan,  and  Gray  v.  Mart^ 
J«n,2io.) 
so  in  an  action  on  policy  pnly  admits  liability 

to  extent  of  money  paid  in, .  21 1. 
admits  only  a  legal  demand,  and  does  not  pre- 
clude defendant  from  showing  that  other 
part  of  the  demand  is  illegal,  ib. 
production  of  rule  by  defendant  does  not  en- 
title plaintiff  to  reply,  5.  211. 

PEDIGREE, 

may  be  proved  by  reputation,  12. 
but  not  the  place,  of  birth,  ib. 

PEER, 

mual^be  sworn  vfaes  giving endeneev  li. 
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PERJURY, 

two  witnesses  required  to  prove,  9. 
proof  of  defendant's  QAth  to  answer,  ^5,  57. 
PEW, 

evidence  in  action  for  distnrbance  in,  315. 
PHYSICIAN.     See  Confidence. 

when  a  witness,  1 75.  « 

PLEADINGS, 

in  genera],  as  governing  the  evidence.  See  Variance, 
PLEAS.     See  OenertU  Issue.    Nil  debet,  S^^. 
PLENE  ADMINISTRAVIT.     See  Executor  and  Ad- 
ministrator. 
POLICY.     See  Insurance. 
POPE'S  LICENCE, 

evidence  of  impropriation ,  87. 
BULL, 
evidence  of  lands  belonging  to  monastery,88. 445. 
PORTS, 

survey  of,  evidence,  82. 
POSSESSION, 

when  evidence  of  title  and  e  contra^  25.  291.  376. 
See  Seisin. 
POSTEA, 

no  evidence  of  fact  found  by  verdict,  49. 

unless  in  issue  from  Chancery,  50. 
sufficient  proof  of  trial  to  let  in  evidence  of  witness 
examined,  ib. 
POST  HORSE  ACT, 

evidence  in  action  on,  35. 
POUND  KEEPER, 

may  justify  detention  on  general  issue  In  trespass,  324, 
PRACTICE.     See  Witness. 

order  of  producing  evidence,  and  of  counsel's  obser- 
vations thereon,  5. 
PRESCRIPTION, 

how  proved,  17.  325. 
reputation  not  admissible,  17. 

See  cases  collected.  Appendix,  No.  i. 
owner  of  inheritance  not  s  witness  on  qwrtion  of 
genera]  liability,  160. 


INDKX. 

PRESENTATION  TO  A  LIVING, 

how  proved,  437. 
PRESUMPTION.    See  River. 
Evidence  to  raise, 

from  actft  of  party.  •  See  Admssum. 
Of  deeds  or  other  instrumeiits, 
From  length  of  possession, 

grant  from  crown  presumed,  23. 
conveyance  of  tithes,  ib. 
enfranchisement  of  lands,  ih. 
mode  of  enjoying  copyhold,  27. 
assignment  of  lease  where  only  lease  itself 
produced,  «8. 
or  vice  versdy  ib. 
of  payment.    See  Payment . 
Lost  deeds, 

from  recitals  in  other  deeds,  &c.     See  Deede, 
from  enrolments,  35.  108. 
Of  execution  of  deeds, 

after  thirty  years,  106. 
Of  payment, 

from  length  of  time,  sB. 
from  other  subsequent  payment,  ib.  • 
from  usual  course  of  paying  workmen,  266. 
Rebutted, 

By  payment  of  interest, 
How  this  tact  proved, 
by  endorsement  made  by  plaintiff  before 
time  of  presumption,  29. 
aliter  if  afterwards,  ib. 
Presumption  rebutted, 
by  parol  evidence  in  case,  of  written  instruments* 

119- 
presumption  in  favour  of  next  of  kin,  119. 

in  favour  of  conusor  of  fine,  ib. 

of  revocaticm  of  will  by  subsequent  marriage, 

120.  402. 

PRINCIPAL, 

judgment  against,  evidence  against  accessary,  76. 

but  not  conclusive,  ib.    • 


IK1X£Z. 

PROBATE   OF  WILL.    See  Executor.    Mceinkkiica* 
Court. 
evidence  in  case  of  peratttid  praperty,  67. 

aliter  in  will  of  land,  68. 
against  aSi  penem  fbr  civil  puvpoees,  ib. 

aliter  in  criminal  preseeiitkm^  ^' 
may  be  shown  to  be  void  fefvf  ant  efpreip^r  stamp,  368. 
or  bona  notabiHa^  ib.. 
PROCLAMATION, 
.  how  proved,  77. 

evidence  of  general  actfr  oF  ^tturba^ee  stated  in  it,  ib. 
PRODUCTION  OF  FAFBRS,    . 

when  a  party  obliged  to  prodaee  papers,  105. 
I  See  Notice. 

PROFERT, 

when  made,  the  deed  must  be  produced,  ^80. 
exception  in  case  of  deeds  enrolled,  108.  280. 
PROMISSORY  NOTE.    Bee  Bilt  of  Exc^tange. 
PROTEST, 

evidence  to  prove  presentment  of  foreign  bill,  71. 

QUAKERS,  . 

vhen  witOjQsses,  140. 

QUANTUM  MERUIT, 
evidence  of,  345. 

not  the  usual  but  raMonable  diarges  of  a  par- 
ticular busfnesA^  946. 
When  it  may  be  ontesed  into  &    ^ 

not  wihere  n  «ius -agreed  upon,  246. 

unless  in  cases  of  fnuid,  ib« 
whtti  4}(Hmnoditiei^  da  not  answer  cepiesenlatioD, 
or  work  badly  performed,  Qu,  263. 
die  eased. on  theaisb^,  9^4. 
QUARE  IMPEDIT, 
AoiitmoB, 
proof  of  title  by  plaintiff,  437. 
by  defendant,  438. 
of  atniiiiMiire^  ib. 
how  &r  the  proof  muai  agree  witk  tht  pleading,  ib- 
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QUARE  lyiPEUTI-^coniiHUgd. 

evidence  of  augmentation  under  queen  Anne's 

bountf^  439* 
proof  of  dispensadoD,  ib*. 
finding  of  Ihe  jory,  ib. 
QUARTER  SESSIONS,  Minutes  of.  See  Am^s. 
QUEEN  ANNE'S  BOUNTY, 
Augmentation  by, 

hov  proved,  439.  .  . 

QUO  WARRANTO, 
Judgment  of  ouster, 

when  evidence  against  third  persons,  76. 
when  cocporators  may  be  w^nesses,  i^* 

RECITAL, 

when  evidence  of  deed  recited,  107. 
RECORD, 

How  proved, 

'  by  exemplification,  33.  34« 
examined  copy,  33. 
proof  of,  34. 
office  copy,  ib. 
Secondary  evidence  admitted : 

on  proof  of  loss  or  destruotion,  33. 
presumed  from  length  of  possession,  82. 
The  whole  to  be  copied,  36. 
Bxc^tion  to  this  rule  i 

matter  of  public  concern  rdating  to  different 
subjects,  36. 
When  evidence  received  to  explain : 
to  show  it  imppdperiy  detained,  31. 
but  not  to  show  it  erroneous,  ib. 
agamst  whom  evidenoe.    See  Judgment. 
RECOVERY, 

may  be  presumed,  27. 
statute  as  to  proof  of,  ib. 
RECTORY, 
Grant  ef, 

when  presumed,  36. 
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REGISTER.     See  Fleet  Books.    Book$. 

of  birthy;  marriage,  &:c.  83. 

not  contradicted  by  memorandum  of  clergyman,  84. 
REGISTER  OF  SHIP, 

no  evidence  against  person  not  making  it,  78, 

nor  for  person  making  it,  ib. 
RELEASE,  GENERAL, 

how  far  open  to  explanation,  110. 

may  be  presumed  afler  great  length  of  time,  28. 

but  not  in  case  of  quit  rent,  ib* 
RELIGION.    See  Witnets. 
REMAINDERMAN, 

may  avail  himself  of  verdict  found  for  tenant  for  life, 

41. 
or  of  an  actual  entry  made  by  him,  328. 

or  may  enter  for  him,  ib. 

cannot  avoid  a  fine  by  ejectment,  but  must  bring 
fortnedony  ib. 
RENEWAL, 

Covenant  for,  in  lease, . 

not  to  be  explained. by  parties  acta  under  simi- 
lar covenants  in  other  leaseSy  1 33. 
RENT.     See  Use  and  Occupation. 

action  for  double.  See  Landlord  and  Tenant. 
REPLEVIN, 

evidence  in  action. of,  322. 

in  action  for  not  taking  sufficient  sureties 
in,  424. 
who  liable,  425. 
plaintiff's  evidence,  ib. 
extent  of  defendant's  liability,  ib.  . 
REPLY,  GENERAL, 

party  making  affirmative  entitled  to,  5. 
rule  to  pay  money  into  court  does  not  entitle  plaialjff 
to  it,  ib. 
REPUTATION.    See  Hearsay. 

distinction  between  reputation  and  hearsay*  16. 
mere^earsay,  post  litem  motam,  not  admittedly  14- 
hearsay  of  a  particular  fact  rejected^  16. 


1ND£X. 

REPUTATION— confi««frf. 

admitted  m  cases  of  pedigree,  1 3. 

of  custom,  15. 
but  not  of  private  prescription  or  right,  17. 
See  Cases  collected,  Appendix,  No.  1 . 
Exception  to  this  rule, 
wh^n  several  persons  interested,  318, 
RES  INTER  ALIOS  ACTA, 
When  evidence, 

See    Ansxver,    Copyholder.     Custom.    Judgment, 
Lex  Loci.     Remainder ^man, 
RETURN  OF  WRITS, 

when  evidence  and  to  what  extent,  50. 
of  rescue  not  traversable  between  parties,  ib. 
or  that  sheriflF  had  not  sold  at  request  of  plaintiff,  51 . 
bift  does  not  prove  more  than  directly  stated,  ib. 
as  that  plaintiff  had  received  the  money  levied  on 
Ji.  fa.  ib. 
REWARDS, 

On  conviction  of  offenders, 

does  not  disqualify  witnesses,  148. 
RIOT  ACT.     See  Hundred. 
RIVER, 

the  general  right  of  fishing  in  one  part  may  be  evi- 
dence of  the  right  of  fishing  in  another,  204. 
Right  of  fishing : 

navigable,  is  primd  facie  open  to  the  public,  319. 
not  navigable,  in  the  owners  of  lands  on  each 

side,  ib. 
but  both  these  presumptions  may  be  rebutted  by 
usage,  ib. 
ROLLS  OF  COURT  BARON, 

how  proved,  and  when  evidence,  85. 
See  Copyhold.     Custom. 
RULE  OF  COURT, 

proved  by  the  production,  36. 
to  bring  back  venue,  effect  of,  207.     See  Venue. 
to  pay  money  into  court,  effect  of,  209.     See  iV^- 
ment  of  Money  into  Court. 
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RULE  OF  COURT— confinwd. 

production  of,  by  defeadant,  does  not  entitle  plaintiff 
to  reply,  5. 

S. 
SCIENTER, 

When  necessary  to  be  prored, 

in  action  of  deceit  in  giving  chara,cter,  31 1. 
aliter  in  action  on  expre^  warranty,  201. 
in  actions  for  negligently  keeping  domestic  ani- 
mals, 312. 
aliter  in  action  for  keeping  wild  beasts,  ib. 
so  for  seducing  or  harbouring  apprentice  or  ser- 
vant, 355. 
QHter  in  action  for  assaulting  servant  or  debauch* 
ing  daughter,  ib. 
SEALS, 

of  superior  courts  prove  themselves,  312.  34. 
so  of  foreign  states,  71. 
not  so  of  inferior  or  foreign  courts,  ib. 
SEDUCTION, 

Of  daughter  or  servant, 
Action  for, 

by  parent  or  master,  354. 
evidence  (^service,  355. 
age  of  servant  immaterial,  3i. 
to  what  extent  the  daughter  a  witness,  ib. 
Evidence  for  defendant, 

loose  conduct  of  girl,  or  ioiproper  con- 
duct of  pliuntiff,  355. 
Of  hired  servant  or  apprentice, 
evidence  in  aotionlbry  ib. 
SEISIN, 

possession  or  receipt  of  rent  primdfack  ^idence  of, 

377- 
but  not  when  there  is  a  subse^jenl  kmg  poBsessi<HB 

contrary  to  the  course  of  descent,  ib. 

fiBNTENCE  OF  FOREIGN  COURTS, 
when  evidence.    See 


INDEX. 

SERVANTS.    See  Admusumt.  .      . 

when   iiitnesses  for   thi^ir    maaler.    See  Oljigest  of 

Cases,  1 60. 
CoDlnicft  by, 

when  it  charges  the  naster,  %^. 
I^iuiry  by, 

master  not  liable  unless  servant  abotit  his  busi- 
ness, 315. 
<Arfor  wtifulact  of  servant)  iK 
witiiesB  Against  neater  (o  prove  him  Mable  for  goods 
ordered  by  himself,  161. 

but  not  to  dispute  negligence  imputed  to  hitnsdf 
till  released,  ib. 
witness  in  action  by  masterfor  ill  usage  of  himseM^,  1611. 
so  it  seems  on  information  lor  servant's  teiseonduct, 
ib.    See  Digest  of  Cases,  rU  supra. 

SET  OFF, 
Hea  of, 

when  necessary,  271. 
what  demand  may  be,  ib. 

SHBRIFF.    See  BaU^.    Escape.    Extortiom.    False  Re- 
turn.   Rsplevm. 
Plaintiff's  evidence  in  action  against, 
for  seizing  wrong  person's  goods,  41s. 
warrant  to  bailiff,  ib. 

in  what  cases  proved  without  production,  ib. 
how  far  liable  for  the'ttets  of  his  badiC;  ib. 
Defendant's  evidence :  1 

fraudolent  assigmsent  by  third  person*    See  Frau- 
duUmi  AssignmtnK 
action  against,  for  selling  withoat  pajrisg  landlord's 

rent,  425% 
Flafaitiff'a^videaae  t 
demise,  436. 
levy  by  dieriff,  ib. 
aotaceito  Uffl,  ib.. 
to  what  rent  entitled^  ib. 
lAat  execmbn  wilhinrthe  stat^tOf  ib« 
overhauled  by  commission  of  bankiopti  ib. 


INDEX. 
SHIP, 

evidence  of  property  tn^  78* 

when  register  is  so,  ib. 
entries  of  transfer  at  the  Custom-house,  no  evidence 

against  a  person  not  himself  making  it,  ib. 
nor  for  person  making  it  without  possession,  ib. 
in  actions  for  running  down,  315. 
Who  witnesses : 

master  to  prove  liability  of  owner,  161. 
but  not  to  prove  negligence  imputed  to  him- 
self, ib. 
SLANDER, 

evidence  in  action  for,  300. 
The  plaintiff  must  prove, 
his  profession  as  averred,  303. 
unless  clearly  implied  by  the  slander  itself,  ib. 
words  as  laid  in  the  declaration,  ib. 
other  words  may  be  proved  to  show  the  malice,  304. 
special  damage  if  the  gist  of  action,  ib. 
and  that  such  special  damage  was  the  natural  and 
legal  consequence  of  the  slander,  ib. 
special  damage  laid  as  aggravation,  need  not  be 
proved  if  words  themselves  actionable,  304. 
Publication  of  libel, 
by  sale  in  defendant's  shop,  304. 
or  by  proprietors  of  newspapers,  as  provided  by 
atat.  38  Geo.  3,  ib. 
the  several  clauses  stated,  ib. 
construcUon  thereof,  306. 
libel  in  foreign  language  by  translation,  307. 
Defendant  on  general  issue  may  read  the  whole 
Ubel,  ib. 
or  prove  ignorance  of  contents  of  paper,  ib. 
that  it  is  a  true  report  of  a  legal  proceeding,  ib. 
or  copy  of  report  of  a  comnuttee  of  the  House 

of  Commons,  ib. 
or  notification  of  court  martial  or  military  court 

of  inquiry,  ib. 
that  words  were  spoken  by  defendant  ib  parlia- 
menty  308. 


INDEX.  . 

SLANDER— iwifwiieJ. 

but  this  no  defence  to  the  publication  of  such 
words,  308. 

ifondjide  character  giten  to  a  servant,  307. 
or  opinion  of  a  tradesman's  circumstances,  ib 
or  confidentia)  communication  to  person  jointlT 
mterested  with  himself,  ib. 

but  this  must  be  a  fair  and  not  a  malicious  repre-^ 
sentatiouy  ib. 

ciroimatances  of  suspicion  of  plamtirs  general 

character  m  mitigation,  308. 
or  that  he  libelled  the  defendant,  ib. 
On  a  plea  of  justification : 

the  truth  of  the  words  or  libel,  ib. 
SOLICITOR,     See  Attorney. 
SOLVIT  AD  DIEM, 

evidence  on  plea  of,  288. 

STAMP  DUTIES.    See  ile^.,  (Agreement  for), 
on  agreements,  214. 

.for  what  puipose  an  agreement  may  be  read  with- 
out stamp,  215. 

'"^  *!?""*  '>*''"«*«™H«gre«nent  though 

but  party  ordered  to  produce  it  at  the  stamp 
office,  lb.  ^ 

Exceptions  thereto : 

1 .  agreement  for  lease  under  5/.  215. 
«.  for  hire  of  labourers,  ib. 
3*  for  sale  of  goods,  ib. 

extends  to  all  contracts  relating  to,  though  by 
third  persons,  217.  o      / 

but  not  to  things  to  be  made,  218. 
.  or  growing  on  land,  ib. 
4,4)r  matter  not  exceedii^  ^/. 

several  lots  at  an  auction  amounting  together 

to  above  flo/.  but  individually  to  less,  with- 
m  the.  exception,  a  18. 

i3.Jetter8  patting  by  post,  a  16. 
what  considered  as  such,  a  18. 


p  p 


INDEX. 

STAMP  DUTIES— ca/i&/itterf. 

6.  agreement  for  insuraace  by  ceruBn  companies, 

216. 

7.  between  master  and  marinert  of  coasting  vyessel,  ib. 
What  is  an  agreement  within  the  actsof  parliament : 

paper  %igned  by  several,  each  agreeing  for  himself 

with  a  third  person,  is  soYeral  agreements,  218. 

and  requires  sevend   stamps   tp    bind  several 

parties,  ib. 
but  one  stamp  sufficient  for  one,  ib. 
so  paper  signed  by  one  person  c<»ntaii|ing  several 

contracts,  ib. 
but  paper  signed  by  several  for  one  puipos^,  is 

but  one  agreement,  ib. 
certificate  signed  by  auctioneer  of  party  liaving* 
purchased,  is  ah  agreement  by  his  employer,  2  20. 
but  such  certificate  not  signed  is  not  an  agree- 
ment, ib. 
bow  &r  one  stamp  will  do  for  another  of  equal 

value,  ib. 
on  what  terms  stamp  of  another  deBOBsmation 
may  be  exchanged  for  the  riglit  one»  sa  1 . 
What  akeratioii  makea  ^  now  staaip  neccpeary  : 
not  where  it  is  merely  to  express  the  original  in- 
tention of  the  pfuties,  919. 

alUer  when  a  new  term  added,  ib. 
or  an  instrument  is  altered  after  being  in 
complete  operation,  ib. 
On  promissory  notes  ^d  bills  of  exchange :  • 

when  and  on  what  tenps  «  proper  stamp  ijnay  be 
impressed  in  lieu  of  another,  8^1. 
a  bill  or  note  made  since  stat.47  Geo.  3,  on 
a  staki^  of  greater  value  ikQwfii  of  dif- 
ferent deiwmtnation  fimr.itet^  required, 
isgood^ib.  ''f,:i'ji\^< 

On  ^rotate  and  lekers  of  adiaiaiBtraliatt : 

cannot  be  qtiestioned  xm  genaral  issue  to  action 
by  executor,  367. 

alitrr  Where  by  f&tm  of  pieadiag  plaintiff 
must  produce  tkem,  368. 
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STAMP  DUTIES— co»/m»cd 
On  awards : 

not  required  to  the  appoifiti^^  of  pn  U19- 
piij^  71. 

STATUTES, 

SsBOniBCiMM  between  puMic  nd  iiritttte^  9^. 
bow  proved,  ^. 

'AfitjlNUflB, 

1.  penal,  289. 
Piaimiff'a  ewklence: 

plaintiff  must  prove  the  Bfit  eonstkuting  the 

irfhnce,  9S9. 
iQMatBlwi^  .writ  sued  out  in  tiflie,  991. 
but  common  wrk  siiffictent,  ib. 
When  declaration  not  fileA  wj^n  a  year : 
writ  must  lie  letumedy  ib. 
80  if  a/ia«  served,  ib. 

Pefe»daat>  evidence : 

Ibftt  be  la  mnAm  eabeeption  or  qualification, 

389. 
rsiponablQCO]ffurfrfr^llit9  I1191. 
but  not  merdjitfffjbmied,  ib. 
qualification  by  /^tftl^i  9).' 

1^  rei%f«lia|,  jtt. 

fqr  4^blB  i:f9t^  fw^y  vaiiie.    See  !.««/- 

against  the  hundred,  ^  9(Mi»^  blie  and  cry, 
fiot^  4c.  §e^  ffni^ieA 

STATUTE  MERCHANT, 

evidence  in  ejectment  on,  348. 

STOCK, 

evidence  in  actiii^  on  iffle^rfl  $ee  Vp^d/^  wd  Fendee, 
Evidence  in  action  on  loan  of^ 

plaintiff's  possession  "of  stock,  344. 

sale  at  request  of  ilefendant,  ib. 

loss  by  omission  to  r^laoe,  ib. 

bowestimat^^  345. 
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SUBPOENA  DUCES  TECUM,     ^e  Deed  and  Notice 

to  produce* 
SUBSCRIBING  WITNESS, 

when  his  attendance  dispened  with,  95,  96.  See  Deed, 

not  necessary  to  validity  of  deed,  96. 

evidence  when  he  denies  his  hand-writing,  ib. 

in  general  must  be  called,  95. 

if  dead,  absent  in  foreign  country  or  insane,  his  hand- 

writing  must  be  proved,  97. 
so  if  become  incompetent  by  reason  of  crime  or 

interest,  98. 
if  a  fictitious  name  put  as  a  subscribing  witness,  or  he, 
on  being  called,  deny  having  seen  the  deed  signed, 
the  hand-writing  of  the  party  may  be  proved  by 
another  person,  96. 
so  if  witness  was  interested  at  the  time  of  attestation, 
ib. 

if  more  witnesses  than  one,  death  or  absence,  Sec. 
of  all  should  be  proved  before  the  secondary 
evidence  is  admitted,  99. 
SUGGESTION  OF  BREACHEiS.    See  Damages. 
SURETY.    See  Guarantee. 
Evidence  in  action  by, 

for  indemnity  against  his  principal,  251. 
for  conti'ibution  from  co-surety,  ib. 
when  several  sureties  may  join,  and  when  they 
must  sue  separately,  253. 
Evidence  in  action  against, 

see  Goss  v.  IVatRngton^  Addenda. 
SURRENDER  OF  TERM, 

when  presumed,  337. 
SURVEY,  Public.     See  Doomsday.    Inquisition.    Ports. 
Terrier.  .  , 

evidence  to  prove  private  rights,  82. 
though  commission  lost»  83. 

T. 

TENANT.     See  Landlord  and  Tenant. 

cannot  be  a  witness  to  support  his  landlord's  title,  152. 


INDfiX. 

TENANT  IN  COMMON, 

evidence  in  action  by,  for  double  rent,  993. 

of  troTer,  331. 
of  ejectment,  334. 
fine  levied  by,  before  ousteir,  no  bar,  339. 
what  is  evidence  of  ouster,  331.  334. 

TENDER, 
Plea  of, 

is  an  admission  of  the  plaintiff's  ri^t  of  action, 
and  prevents  the  necessity  of  proof,  31 1.  375. 
not  pleadable  after  day  of  payment  of  bill  of  ex- 
change, 376. 
Evidence  on  plea  of, 

what  offer  of  money  amounts  to,  375. 
'  to  plaintiff's  attorney  or  his  agent,  ib. 
of  bank-notes,  376. 
country  ditto,  ib. 
Special  replication : 
Subsequent  demand, 

by  attomej^'s  clerk  not  sufficient,  377. 
writ  sued  out  before  bill  filed,  ib. 

TERM.    See  Surrender. 

TERRIER, 

when 'evidence,  86. 
to  be  kept  in  the  bishop's  repster,  ib. 
or  church  chest,  ib. 

coming   from   other  custody   not  evidence  against 
pmon,  ib. 

aUier  against  public  body  who  had  possession  of 
it,  87. 
diould  be  signed  by  churchwardens,  ib. 
Chief  Baron  Richards's   observations  on  its  effect, 
444. 
TITHES*    See  Endowment,    Impropriation*    Modus, 
evidence  in  action  on  composition  for,  440. 

for  not  setting  out,  441. 
what  notice  necessary  to  discharge  Qomposition,  443. 
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INBEX. 

VARlA^CE-coniiHued. 

but  if  merely  immaterial,  it  is  fatal,  20a. 
as  the  mis-stating  the  days  of  paying  rent  in  an 
action  against  the  sheriff  for  removing  goods 
without  paying  the  landlord,  aoa. 
records  must  in  general  be  truly  stated,  ib» 
*    but  the  substance  is  sufficient,  ib. 
contracts  must  be  tndy  stated,  303. 
so  must  customs  or  prescriptions,  804. 
therefore  the  custom  of  tithing  in  one  parish  is 
no  evidence  on  plea  of  custom  in  that  ad- 
joining, ib. 

aliter  if  it  were  pleaded  as  the  custom  of  a 
district  including  both  parishes,  ib. 
MO  the  custom  of  one  manor  in  general  no  evi- 
dence of  the  custom  of  that  adjoining,  ib. 
aliier  in  the  case  of  a  general  usage  govern- 
ing all  manors  within  a  certain  district^  ib. 
so  the  general  mode  of  fishing  on  a  particidar 
river  is  proof  of  the  right  in  a  particular 
part,  ib. 
so  the  exercise  of  right  on  distant  parts  of  one 

large  waste,  ib. 
or  cutting  down  timber  on  di&rcnt  parts  of  one 

large  plantation,  ib. 
or  the  conduct  of  several  persmis,  assembled 
on  one  common  purpose,  on  a  justification  for 
arresting  plaintiff,  ib. 
when  a  videlicet  will  prevent  the  necessity  of  a 
strict  statement,  203. 
3.  Variance  in  place  : 

distinction  between  local  and  transitory  actions, 
305. 
county  iounaterial  in  the  latter,  ib. 
place  within  it  immaterial  in  both,  unless 

necessary  part  of  description,  ib. 
instances,  205,  206.     See  Venue, 


INDKX. 

VENDOR  OP  LANDS, 

Evidence  m  action  by, 
Plaintiff's  evidence : 

contract  must  be  in  writing,  dsi ;  and  see  FraudSf 
(Statute  of.) 

proof  of  it  by  subscribing  witness  or  other- 
wise.   See  Deed. . 
Other  evidence : 

abstract  of  title,  337. 
tender  of  conveyance,  ib. 
general  observations  as  to  what  act  each  party 

must  do,  940. 
production  of  title  deeds,  337* 
proof  of  title,  338. 
Defendant's  evidence: 

defect  of  title,  237,  338. 
of  one  of  two  lots,  sold  at  same  time,  ib. 
equitable  objection,  338. 
fraud  of  plaintiff, 
employment  of  puffers,  238. 

VENDOR  OF  GOODS, 

evidence  in  action  by.     See  the  above,  and  title 
Ftaudst  (Statute  of). 

delivery  or  tender  of  goods,  337. 

readiness  of  plainti£P  to  deliver  them  when 

defendant  was  to  fetch  them,  ib. 
fidl  in  the  value  of  goods,  339* 

VENDEE  OF  LANDS  OR  6OODS, 

evidence  in  action  by.     See  the  above. 

readiness  to  accepi  and'  pay  purchase-money, 

^39. 
necessity  of  readiness  not  waved  by  delivery  of 

part  without  payment,  341. 

Tender  of  conveyance : 

not  necessary  if  seller  refuses  to  deliver  ab- 

stract,  or  delivers  one  showing  no  title,  339. 

rise  in  vslue  of  goods,  ib. 


INDEX. 

VENDEE  OF  LANDS  OR  GOODS -coithmicf/. 

When  he  may  rescind  contract : 

not  when  he  has  taken  possession,  or  made  al- 
terations, 339. 

VENDOR  OF  STOCK, 
Evidence  in  action  by, 

plaintiff's  poisessioti  of  stock,  243. 
attendance  to  transfer,  844. 
subsequent  sale,  ib. 
difference  of  price,  ib. 

VENDEE  OF  STOCK, 
Evidence  in  action  by, 

defendant's  possession,  244. 
plaintiff's  offer  to  receive,  ib. 
subsequent  purchase,  ib. 
difference  of  price^  lb. 

VENUE, 

place  laid  merely  as  such  not  material,  3o6. 
Undertaking  to  give  material  evidence ; 
what  a  compliance  with,  so6. 
any  one  material  piece  of  evlimci^y  ib* 
dl^  enrolled  in  Middlesex,  2071 
commission  of  bankruptcy  tested  tbere,  ib. 
rule  for  paying  money  into  i»>urt,  ib. 
or  that  cause  of  tction  afoee  abroad,  or  in 
'    two  different  aouaties»  ^d  qucsrcy  ib. 

but  not  a  dtaiattd  subsequent  to  a  plea 
of  tender,  ib. 
or  that  the  witnesses  reside  in  the  county, 
208. 

VERDICT.     See  Judgment.    Postea. 

\fk  geoeml  not  evidence  till  judgment  entered,  49* 
Exceptions  to  this  rule : 

issue  from  Chancery,  50. 
to  show  the  fact  of  trial,  ib. 

VOIR  IMRE, 

examination  of  witness  00,  ifo: 
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U. 

UNDER-SHERIFFi 

His  admissions  evidence  against  his  ftmcipfi  otAf 

when  part  of  the  res  gesta^  23. 
When  persooailj  liable : 

.  for  extortion,  if  actually  taken  by  hinipelf,  418. 
for  not  taking  siifiicient   sureties   in  replevin, 

435- 

USE  AND  OCCUPATION, 

evidenc^e  in  action  for,  354. 
defendant's  occupation,  255. 

under  plaintiff's  permission,  ib. 
proved  by  payment  of  rent,  ib, 
though  under  distress^  ib. 
value  of  premises,  259f 
or  an  agreement  for  leiase,  254. 
a  stranger  cannot  mi^ntain  it,  2155. 

but  grantee  of  reversion  may^  2561 
if  agreement  in  writings  it  must  be  produced, 

257, 
seUer  who   cannot  make  a  good  title  cannot 
,    maintain  it  against  purchaser  who   has  not  a 

beneficial  occupation^  256. 
occufmtion  by  under-tenant  is  an  occupation  by 

lessee,  255. 
assignee  not  liable  for  antecedent  possession  of 

lessee,  ib. 
when  bankrupt  continues  liable^  iby 
tenant  cannot  dispute  his  landlord's  ^origiacdttitlei 

35-  259- 

or  d^at*  his  action  by  showing  that  he  had  de- 
mised to  another,  ib. 

but  may  show  title  expired,  ib. 

or  subsequent  mortgage,  ib. 

or  deh'very  tip  bf  posrses^ion,  ib. 
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'  W. 
WARRANT,  (Sherirs.) 
proof  of,  412. 

in  what  cases  secondary  eTidence  admitted,  ib. 

WARRANTY, 

Evidence  in  action  on : 

representation  at  the  time  of  thing  sold,  341 . 
scienter  not  necessary  when  positive  assurance, 
nor  need  be  proved  thoo^  stated,  943. 
aliter  where  thing  necessarily  out  of  know- 
ledge of  party,  ib. 

as  the  age  of  a  horse  sold  by  pedigree,  ib. 

or  the  genuineness  of  very  ancient  pic* 

ture,  ib. 

in  what  cases  a  fraudulent  concealment,  without 

positive  promise,  will  give  cause  of  action,  ib. 

notice  of  unsoundness  only  necessary  to  recover 

subsequent  expences,  ib. 
offer  of  purchaser  to  sell  to  another  person  no 

bar  to  action,  ib. 
when  contract  maybe  rescinded,  and  money  had 
'   and  received  maintained;  243. 

if  the  buyer  had  liberty  to  return  the 
article  in  case  he  disliked,  ib. 
but  not  if  Contract  still  continues 
open,  ib. 
in  what  case^  a  former  vendor  is  a  witness  to 
prove  soundness^  166. 
WASTE, 

evidence  of  property  in,  15.    See  Uberum  Tenemoi- 
tum.     Variance. 

WATERCOURSE.    See  Wajf. 

evidence  in  action  for  diverting,  316. 
what  use  of  water  gives  the  right,  ib. 

WAY, 

Public: 

right  of,  proved  by  reputation,  14. 


WAY — continued. 

verdict  between  other  parties,  44. 
usage,  315. 
Private: 

evidence  in  action  for  disturbance  6f,  315. 
twenty  years  enjoyment  evidence  of  right,  ib. 
must  not  be  daimed  to  greater  extent  than 

proved,  318. 
obstruction  or  leave  asked,  evidence  to  rebut, 
ib. 
WIFE.    See  Husband  and  Wife. 

her  liability.    See  Coverture. 
Admissions  or  representations  by,  when  evidence 
against  her  husband, 

only  receivable  as  part  of  resgeita^  as. 
What  considered  such : 

representations  at  time  of  elopement,  si. 
state  of  her  health,  23. 
Whatnot: 

by -gone  transaction,  ai. 

acknowledgment  of  receipt  of  money  earned 

by  her,  ib. 
or  due-to  her  as  executrix,  Ib. 

Contiactby: 

in  general  binding  on  husband  if  living  with  him, 

248. 
not  so  if  he  has  given  her  money  to  pay,  ib. 
if  parted  from  him,  not  binding  unless  for  neces- 
saries, 249. 
not  then  if  she  has  committed  adultery,  ib. 
Promise  by: 

does  not  revive  debt  due  dum  iola^  21 . 
To  what  fiict  a  witness : 

cannot  prove  non-access  of  husband,  1 78. 
but  may  that  another  was  connected  with  her, 

ib. 
Action  for  harbouring : 
when  it  lies,  354. 

wife's  representations,  when  evidence,  ib. 


WILL,  ■       ' 

Of  personalty,  bow  proved : 

by  production  of  probnte,  67 
probate  conclusive,  68. 

li%I^SB  there  b9s  been  bo»^  notfMiaf  ib. 
^^owpet^^opB  of  testator,  d9d>    See  ftiaamty. 
.  Oflimd: 

provision  of  statute  of  frauds,  380. 
doe0  not  exteod  to  copyholds,  383.  457. 
nor  mere  chattel  interest,  ib. 
evidence  of  will,  ib. 
1.  signing  by  testator,  393- 
a.  publication,  384. 
3.  attestation  by  witoewes,  ib. 

needs  not  he  «t  Abe  some  Iwe,  or  in  the 

presence  of  £ach  otbtr.  Si. 
bat  must  be  in  presencse  of  fte»Ulor,  ib. 
what  is  considered  to  he,  390. 
must  all  attest  the  same  instmnMit,  386. 
codicil  not  oonsidarad  as  ptrt  of  will  for  this 
{Hirpoie,  387- 
but  several  writings  wm^  on  same  paper 

nay*  ^* 
the  whole  will  mi|St  boyimieiit,  389. 

f.  vrfinesiM  uredibl^ : 

who  considered  so,  391. 

>oiias  QAd  «t«lii|e  Ad  tht^t  9i«IUQf)(,  153.  155. 

WImI^  firoaf  net|Mkei} : 

suffici^it  to  call  one  witness,  39^: 

f  f  ;bf  debiee  oi»e«Mon,  9II  ishould  be  called  and 

then  contradicted,  392. 
•heir  n&f  pitt>ro  Ihev  dgfwgjdodamtions  as  to 

forgery,  130. 

9Aien  c««$witi«Hi  peeiiniitd*  99^. 

ReWEBlMm  iOf : 

Provisions  of  the  statute  of  frauds : 

1.  by  making  a  now  mU,  J99. 

2.  by  writing,  not -itself  ft  wtt,  9lu 

3.  Iqreancfldlngiorfalj^teratiiig,  400. 


INDEX. 

WVLL-^caniinued, 

4*  bymiffrifi9efUMibirtl\of«diildt4te. 
j^i^ere,  whedier  fiard  Qyidenoe  admissible 
to  rebut  intentioo^  190.  403. 
5.  by  taking  a  new  estate,  403, 
Republication  of: 

when  it  passes  newly  acquired  property,  403. 
or  restores  an  old  wiUt  405. 
Will  of  copyholds : 

not  within  statute  of  frauds,  38a.  457. 
what  a  sufficient  will,  457. 

WITNESS, 
(A.)  Who  may  be  (m  geoeral), 

children  who  have  sense  of  religion,  127. 

lunatic  during  lucid  interval,  ib. 

deaf  and  duunb  persons,  if  otlherwiae  iof  sense  and 

understanding,  128. 
persons  convicted  of  offisnceanot  neoderiag  them 

infamous,  109. 
persons  convicted  of  infamous  oAnces  but  after- 
wards pardoned,  131. 
what  oiTcnces  are   considered  as  ocadering 

them  iofiuEuous,  130. 
what  evidence  required  of  paidon,  131. 
of  actual,  ib. 
burning  in  hand,  I139. 
whipping,,  fine  or  tfanspovtation,  ib. 
not  necessary  in  caae    of    dergymen  or 

peers,  131. 
nor  will  tranlpOiMtioi  resteie  after  sen- 
teaee  of  deaitb,  i^a. 
excommunicated  persons,  137. 
iaifidelsk  who  are  xnH  atfiei^ts,  iffi. 
Quakers  in  civil  cases,  140. 
but  liiot  in  criminal,  ib> 

what  considered  as  a  criminal  fNeeseoution,  ib. 
a^omplioes  or  joint  U^spfuHers  kiet  joined,  136. 
142. 


INDEX. 

WTTN  ESS  -  ctm/jntte</. 

defendant  against  whom  no.  evidence  given,  or  wfad 

hag  snfered  judgment  hy  default,  148. 
penon  who  has  sworn  otherwise  on  former   oc- 
casion, 1,^. 
person  who  has  been  in  fact  married  to  prove  his 
marrioge  void,  177. 
(B.)  Who  may  not  be  (in  general  )> 
atheists,  139. 
idiots  and  lunatics,  127. 
children  without  sense  of  religion,  ib. 
persons  convicted  of  infamous  ofiences,  129. 
what  offences  deemed  infamous,  130. 
how  conviction  to  be  proved,  132.    Vide  anit^ 

(A.) 
(C.)  When  husband  and  wife  may  or  may  not  be  witnesses : 
in  general  not  witnesses  for  or  against  each  other, 

169. 
nor  woman  who  has.  passed  as  wife  witness  for 

husband,  vide  Campbell  v.  7\rem/b»,  Addenda, 
though  after  divorce,  171. 
or  for  third  persons  jointly  indicted,  ib. 
nor  to  give  evidence  tending  to  criminate,  ib. 
but  wife  may  incidentally  show  that  her  husband 
is  liable  for  the  debt  in  action  against  third 
person,  ib. 
Exception  to  the  rule : 
where  one  has  ofibred  personal  violence  to  the 

other,  170. 
or  where  marriage  not  binding,  as  in  the  case  of 

second  wife  on  indictment  for  bigamy,  ib. 
or  wife  carried  away,  on  indictment  for  forcible 

abduction,  ib. 
or  wife  divorced  to  prove  facts  occurring  after 
divorce,  ib. 
When  witnesses  on  questions  of  legitimacy  of  the 
children: 
may  be  witnesses  to  deny  marriage,  or  prove 
its  illegality,  177.  ' 


INDEX. 

VnTt^ESS— continued. 

so  wife  to  prove  illicit  connexion,  177. 
but  not  non-access  of  husband,  ib. 
What  persons  may  or  may  not  be  witnesses  on  the 
^ound  of  professional  confidence : 
barrister,  attorney  or  interpreter    employed  be- 
tween them  and  the  client,  not  to  reveal  confi- 
dential communications,  173. 
lYhat  confidence  considered  professional : 
not  acts  to  which  attorney  is  a  party,  1 73. 
nor  act  done  by  client  in  his  presence,  ib. 
nor  where  attorney  acts  merely  as  steward  or 

agent,  174. 
nor  what  client  tells  the  attorney  after  the  cause 
ended,  175. 
a  physician  consulted  by  a  patient  not  bound  to 

secrecy,  ib. 
nor  clergyman  to  whom  he  makes  confession  of  his 
sins,  ib. 
(D.)  What  persons  are  or  are  not  excluded  on  account  of 
interest : 
General  rule, 

the  interest  must  be  either  a  certain  benefit  or 

injury  by  the  event  of  the  cause ;  or  the  question 

such  that  the  record  would  be  evidence  for  or 

against  the  witness  in  another  action,  141. 

mere  hope  or  expectation  of  benefit  no  objection,  ib. 

X     a  joint  trespasser  is  a  witness  for  the  plaintifi*, 

136. 143. 

a  person  guilty  of  like  offence  for  the  defendant, 

141. 
the  wifeof  a  pesson  convicted  is  a  witness  for  the 
prosecutor,  143. 
1.  in  general  party  in  the  cause  no  witness  for  him- 
self, 145. 
unless  by  consent,  ib. 
nor  the  partner  till  released  by  him  to  prove 

that  the  witness  only  is  liable,  150. 
nor  informer  who  has  part  of  penalty,  148. 
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aliUr  in  cases  of  rewards  for  ^prehending 

felons,  148. 

but  when  governors  t)f  a  charity  are  defendants 

in  corporate  character,  the  indiTiduab  may  be 

witnesses,  145. 

or  other  corporators  not  beneficiaDy  interested, 

ib.  See  Digest,  LeUer  (C.) 
party  robbed  a  witness  for  himself  on  the  statute 
of  Winton,  146. 
and  hundredors  for  defendant,  ib. 
defendant's  deposition  evidence  for  him  when 
afterwards  sued  for  malicious  prosecution,  147. 
persons  made  defendants    without   cause  and 
against  whom  no  evidence  given,  witnesses 
for  other  defendants,  14&,  149. 
so  defendant  who  has  suffered  judgment  by  de- 
fault, ib. 
but  not  for  plaintiff  to  charge  the  other  in  of- 
sumpsitf  ib. 
2.  a  mere  formal  title,  without  actual  interest,  forms 
no  objection,  151. 
as  guardian  in  socage,  ib. 
trustee,  ib. 
/  alitcr  of  guardian  on  record  who  is  liable 

for  costs,  ib. 
tenant  at  will  to  support  landlord's  title,  ib. 
or  defeat  ejectment,  ib. 
iUiter  if  tenant  from  year  to  year,  ib. 
3«  a  mere  imaginary  interest  or  supposed  honorary 

obligation  no  objection,  151,  153. 
4.  witnesses  of  necessity  admitted  though  really  in* 
terested,  181. 

as  factors,  servants,  porters,  Ac.  147.  160^  161. 

but  not  servants  to  show  the  propriety  of 

their  own  conduct  in  action  charging  them 

with  negligence,  161. 

corporators  in  whom  alone  resides  the  right  of 

making  freemen,  158. 
penons  giving  bribes  at  elections,  i68. 
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5.  Penoiii  indifferent  as  having  interetto  both  ways : 
inhabitants  of  county  on  indictment  for  not  repair- 
ing bridge,  149. 

such  inhabitants  now  made  witnesses  in  aU  cases, 
157, 

party  to  a  bill  in  action  against  another  party  to 
prove  it  void  or  paid,  150.  16 1. 
but  not  to  prove  proper^  in  himselfi  ib. 

person  1H10  has  borrowed  money  for  another  to 
show  his  authority,  ib. 

master  of  ship  who  has  ordered  provisions  to  show 
liability  of  owner,  ib. 

how  far  ibe  court  will  weigh  the  conflicting  inte- 
rests, see  the  cases,  158. 

6.  In  cases  of  criminal  prosecutions : 

in  general  party  defrauded  may  be  a  witness  on 

criminal  prosecution,  14^.  .. 
exception  in  the  case  of  indictment  for  forgery, 

144- 

does  not  extend  to  actions  in  which  that  question 

arises,  ib.     . 

digest  of  cases  on  this  subject,  164. 

7.  the  witness  cannot  disqualify  himsdf  by  making 

himself  interested  without  the  act  of  the  party, 
as  by  laying  waget  on  event  of  cause,  153. 
or  becoming  bail,  i8o- 

8.  in  aU  cases  of  mterest  the  witness  may  be  rendered 

competent  by  a  release  to  or  from  him,  or  a 

tender  of  it,  153 

Qb  persons  may  be  examined  where  the  evidence  is 
agunst  their  own  interest,  154. 
}        .  and  ooQipdHed  to'  answer  *  though*  Aey   chaige 
'  themselves  with  a  debt,  178. 
but  not  to  chaige  themselves  with  a  crime  or  dis- 
graceful action,  as  bemg  father  of  bastard  child, 
or  author  of  libel,  179. 
Digest  of  caeca  as  to  interasted  witneMs  £ 
corporators  and  others  on  public  questicHis,  158. 

Q  Q  3 
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servants  and  agents,  160. 

in  cases  of  bankruptcy  and  insolvlsndy,  163. 

on  indictments  for  forgery,  164. 

perJBons  answeratile  over  or  who  have' themselves 

contracted,  166. 
persona  themselves  liable  charging' (ithe»,:or  com- 
ing to  clahn  property  in  thems^lv^,  168. 
(£.)  What  number  necessary  t 
one  in  general  sofflcient,  9^ 
so  in  high  treason  where  overt  act  darged  is  a 

direct 'attefasptocl  the  life  of  the  king,'  ii. 
or  for  comiterfeiting  ctm^  sigliet,   privy  seal, 
.  great  bM;  oi  sigti  manuel^  ib. 
Two  required, 
in  other  caste  of  high  treason,  10. 
petit  treason,  ib. 
perjury,  ib. 
(F.)Ho#examhied:: 
1 .  on  oath,  1 1 . 
What  act  df  party  will  dispttisd  with  this,  1 1 .  145, 
in  what  form  the  oath  to  be  administered,  139, 
what  qiiieBtioQ6  to  be  asked  a  witness  respecting 
the  form  of  swouring,  140. 
a.  Mode  of  ejtamaiatidii : 
on  the  vcir  (hrej  189. 
may  prove  instruqientB  disqualifying  him,  or 
,    restoriAg'hiri  oampeteiticy,  ib. 
when  ezaminedapart,.  184. 
Original  examination : 
not  i^  be  aisked  leading  questions,  183. 
exceptionto  this  rule,  ib- 
hbw  he  niHyaanst  fab  ihefimry  liy  Preferring  to 

written  papet«r  ^95« 
mkm'he  mKf  be ^^itamined  as  to  niatters  of 

opiniori,  lb.       ^ 
Cross-examination : 
maylie  nske3J)3adfagt  qiletticnsr  1831 
.biitnatas'tbwriltwdocQoienti/.ibi,  .j 
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or  as  to  criminal  or  disgraceful  cooduct  not  con- 
nected widi  the  qausc^  133. 
modem  cases  on  thissubjept,  134. 
how  far  subject  to    cpntraijjblJQii  qh  this 
point,  il|. 

necessary  in  all  cases  t9  h^y  .fi^midiE^ttfW  lor  con- 
tradiction,  191- 

how  far  as  to  conspiracy  to  defi^t  justii^  8. 
Re-examination  of, 

not  to  be  leading,  194. 

not  to  be  asked  what  said  by  third  person,  to 
whom  witness  on  cross-examination  stated  he 
told  certain  things,  195, 
Discrediting  of, 

how  far  on  their  own  examination.    See  Cross- 
examination,  supra* 

general  eyidence  to  discredit,  129. 

cannot  be  generally  discredited  by  party  calling, 

139- 

but  he  may  contradict  them  as  to  facts,  ib. 

how  far  proof  of  conspiracy  amongst  the  witnesses 
evidence  for  this  purpose,  8. 
(G.)  Compelling  their  attendance  and  their  privileges : 

subpcsna,  197. 

habeas  corpus,  198. 

remedy  for  expences,  197. 

protection  from  arrest,  198. 

from  answering  questions  criminating  or  disgrac- 
ing themselves,  133.  178. 

but  not  from  answering  such  questions  as  only 
render  them  liable  to  civil  suit  or  pecuniary 
loss,  179. 

WORDS.    See  Slander. 

WORK  AND  LABOUR, 

where  the  want  of  skill  or  attention  furnishes  a  de- 
fence  to  the  action,  063. 

Q  Q  3 
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WRITS.    Sec  Return. 

hoff  proYedy  50. 

when  considered  as  the  commencement  of  the  action 
or  otherwise,  31. 

day  of  issuing,  how  proved^  ib. 

when  necessary  to  show  continuance,  991 . 

howcontinuance  proved,  ib. 
WRITTEN  EVIDENCE, 

when  explainable  by  parol.    See  Ambiguity. 


ADDENDA 


7%e  reader  is  requested  to  refer  to  the  following  cases, 
(which  have  been  determined^  for  the  most  part,  while 
the  work  has  been  at  press),  in  the  pages  prefixed  to 
the  several  paragraphs. 

pages  25  and  i6g.^;— Campbell  v.  Twemhw,  1  Price 
81  •  The  Court  of  Exchequer  inclined  to  the  opinion, 
that  a  woman  who  had  passed  as  the  wife  of  a  man, 
but  was  not  so,  could  not  be  examined  as  a  witness 
for  him ;  and  the  Chief  Baron  mentioned  an  instance 
wherein  Lord  Kenyon,  when  chief  justice  of  Chester, 
so  ruled  in  a  capital  case. 

p.  251  .-^Gosj  V.  Watlington,  C.  P.  Michaelmas, 
2  Geo.  4.  The  court  held  that,  in  an  action  against 
a  surety,  who  had  entered  into  a  joint  bond  with  his 
principal  on  his  appointment  to  a  public  office,  con- 
ditioned for  payment  of  all  monies  received,  and 
further,  that  the  principal  should  from  time  to  time 
enter  into  certain  books  all  monies  by  him  received; 
entries  in  such  books  by  the  principal,  were  after  his 
death  evidence  against  the  surety ;  but  they  gave  no 
opinion  whether  such  entries  would  have  been  evi- 
dence without  such  a  special  clause  in  the  condition, 
or  with  it  in  his  life-time.  They  held  that  receipts 
given  by  him  were  not  evidence. 

page  1 26. — In  Smith  v.  Doe  dem.  Earl  of  Jersey, 
2  Br.  8c  B.  473;  7  Price,  281,  S.  C.  the  mode  of 

Q  Q  4  reserving 
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re&erving  rent  in  leases,  granted  previous  to  the 
creation  of  a  power,  was  deemed  evidence  as  to  what 
was  the  usual  and  accustomed  rent;  and  the  Uke 
evidence  was  admitted  and  much  relied  on  in  Doe 
deni.  Earl  of  Shrewsbury  v.  WiUon,  K.  B.  Hilary, 
2  &  3  Geo.  4. 

page  401. — In  Wimon  v.  Pratt,  2  Brod.  8cB.  650, 
the  Court  of  Common  Pleas  determined  that  a  will 
was  not  conceited  by  an  unfinished  alteration  by  the 
testator. 

p.  318. — The  same  court  held,  that  when  rights 
had  been  exercised  on  land  in  possession  of  tenant 
for  twenty  years,  the  presumption  was,  that  the 
owner  had  knowledge  of  it,  and  that  the  onus  lay  upon 
him  to  prove  the  contrary.  Gray  v.  Bond,  ibid.  667. 

p.  263. — A  lessee  took  a  mansion-house  and  farm, 
with  the  exclusive  liberty  of  sporting  over  all  the 
lands  within  the  manor,  at  the  rent  of  £.450;  the  lessor 
not  having  the  possession  of  all  the  land,  the  tenant 
was  warned  off  great  part,  and  it  was  held,  that 
the  jury  might  give  damages  only  to  the  value  of 
the  farm  and  house,  without  reference  to  the  rent  re- 
served.    Tomlinson  v.  Day,  ibid.  680. 

p.  163. — ^Assignee  of  bankrupt  who  has  releajsedhis 
dlaim,  is  a  witness  to  prove  petitioning  ere^tor'B 
debt.     Tomlinson  v.  Wilkes,  ibid.  397. 

p.  14. — In  the  proof  of  a  podigree^  the  dying  deda- 
ratioDB  of  il.  as  to  the  relationship  of  the  lessor  of  the 
plaintiff  to  the  person  last,  seised,  are  not  evidence. 
Doe  dem.  Sutton  v.  BidgMfay,^B.  8c  A.  53. 

» 

p.  112. — A  testator  by  his.  will  devised  to  Mathgio 
W.  his  brother,  and  Simon  W.  his  brother's  bodi  a 

certain 
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certain  estate ;  it  appeared  that  the  testator  had  three 
brotfaens  each  of  whom  had  a  son  of  the  name  of 
SimMf  bving  at  the  time  of  the  testator's  death. 
Held  tWt  the  proof  of  this  fact  did  not  raise  any  latent 
ambiguity  iA  the  will,  so  a,s  to  let  in  parol  evidence 
of  declarations  of  the  testator  9^  to  the  person  in* 
tended ;  it  being  clear  that  the  perspn  intended  was 
Simon  the  son  of  Mathew,  Doe  dem.  WeUlahe  v. 
WestlaUf  ibid:  57. 

page  304. — On  an  information  for  writing,  compos- 
ing, and  publishing  a  libel  in  the  comity  of  X.  it  ap- 
peared that  the  defendant,  on  the  S2d  August,  wrote 
and  composed  the  libel  in  L.,  and  that  he  was  seen 
in  L.  on  that  and  the  following  day.  On  the  a4ih  the, 
libel  waa  delivered  in  the  county  of  M.,  (100  miles  off) 
by  il.  to  B.,  being  inclosed  in  an  envelope  addressee^ 
to  A.,  containing  written  directions  to  A»  to  forward 
thelihelto  £.,by  whom  it  was  subsequently  published 
in  M.  The  envelope  w&s  open ;  and  it  was  not  proved 
that  there  was  on  it  any  trace  of  a  seal  or  post-mark. 
A.  was  not  called  on  the  trial  sm»  a  witness  by  either 
party ;  nor  was  it  proved  that  he  was  a  resident,  or 
had  been  about  ihat  time  iQ  L.  Held,  by  three 
justices^  (dissentiente  Bayley,  J.>that  this,  was  avi<- 
dence  on  which  the  jury  might  property  be  left  to 
presume  that  the  libel  was,  delivered  opei^  to  ii.  in  £1. 

Held,  also,  by  three  justices,  (JBq^ky^  dabUante)» 
that  a  delivery  at  the  post-office  in  L,  of  a.  a^eil 
letter^  enclosing  a  libel,,  is  a  pubVcation.of  th(S<libe 
in  Zf.  Held,  ajso,  by  three  justipe^i  {Bt^jfk^f  i^  duJbi 
tante)  wher^  a  defendnnt.  vmt^  2fiid  epmp&^es  a 
libel  in  L.  with  the  intent  to  publish,  and  afterwards 
publishes  it  izi  M-  that  he  may  be  indicted  (or  a 
misdemeanor  in  either  cpuptjf* 

And,  per  totam  curiam,  where  a  libel  iiqfVitfes  to 
others  the  comanission  of  a  triaUe  <»riine,  held,  that 

evidence 
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evidenee  of  the  truth  of  it  is  iiuidaus«able.  Held,  also, 
where  in  samming  up,  the  judge  told  the  jury  that 
the  iDtention  was  to  be  collected  from  the  paper 
itself,  unless  eiplained  by  the  mode  of  publication, 
or  other  circumstances;  and  that,  if  its  contents 
were  likely  to  excite  sedition,  &c.  defendant  must 
be  presumed  to  intend  that  which  his  act  was  likely 
to  produce;  and  that,  if  they  found  such  to  be  tl^ 
intent,  he  was  of  opinion  it  was  a  libel ;  and  thai  they 
were  to  take  the  law  from  him,  unless  they  were 
satisfied  that  he  was  wrong,  that  this  was  a  cor- 
rect mode  of  leaving  the  question  to  the  jury  under 
33  Geo.  3,  c.  60,  s.  I. 

Qu.  Whether  the  writing  and  composing  a  libel 
with  intent  to  publish,  but  not  followed  by  publica- 
tion, be  an  offence.  The  King  ▼.  Sir  F.  Burdett, 
4  B.  8c  A.  95. 

page  323. — In  trespass,  the  declaration  was  for  tak- 
ing goods,  chattels  and  efiects  ;  held  that  the  plain* 
tiff  might  recover  the  value  of  fixtures  under  these 
words.    Pitt  V.  Shew,  d  B.  &  A.  3o6. 

p«  358. — In  assumpsit,  by  the  provisional  assignee 
of  a  bankrupt,  defendant  pleaded  the  general  issue. 
Held  that  the  fact  of  the  bankrupt's  estate  having 
been  assigned  by  the  provisional  assignee  to  the  new 
assignee,  between  the  time  of  issuing  the  latitat  and 
the  delivery  of  the  declaration,  is  no  ground  of  non- 
suit on  a  plea  of  non-assumpsit.  Qu.  Whether  it 
would  have  been  an  answer  to  the  action  if  specially 
pleaded.    Page  v.  Bauer,  4  B.  8c  A.  345. 

p.  101. — Entries  in  a  steward's  book  above  thirty 
years  old,  and  coming  from  the  proper  Aistody,  are 
admissible  in  evidence  without  proving  the  hand- 
writing of  the  steward.   Sembk,  that  the  rule  extends 

to 
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to  all  written  documents  coming  Irom  the  proper 
custody.     Wynne,  Bart.  v.  TyrwhUt,  4  B.  &  A.  376. 

page  169.— In  trover  by  ><.  against  B.,  C.  is  a 
competent  witness  to  prove  property  in  himself. 
Ward  V.  Wilkinson,  4  B.  &  A.  410. 

p.  379. — The  &ct  of  a  tenant  for  life  not  being 
seen  or  heard  of  for  fourteen  years  by  a  person  resid- 
ing near  the  estate,  although  not  a  member  of  the 
iiimily,  is  primd  fade  evidence  of  the  death  of  the 
tenant  for  life.  Doe  dem.  Lhyd  v.  Deakin,  4B.&A, 

433- 

p.  (172.— ^A  party  on  being  asked  for  payment  of 
bis  attorney's  bill,  admitted  that  there  had  been  such 
a  bill,  but  stated  that  it  had  been  paid  to  the  de- 
ceased partner  of  the  attorney,  who  had  retained  the 
amount  out  of  a  floating  balance  in  his  hands. 

Qu.  Whether,  in  order  to  take  the  case  out  of  the 
statute  of  limitations,  evidence  is  admissible  to  show 
that  the  bill  had  never  in  fact  beenpaid  in  this  manner. 

SemblCf  that  such  evidence  is  admissible,  if  at  all, 
only  where  the  defendant  states  the  debt  to  be  dis- 
charged by  particular  means,  to  which  he  refers  with 
precision,  and  where  he. has  designated  the  time  and 
mode  so  strictly,  that  it  is  impossible  it  could  be  dis- 
charged in  any  other  manner  tlian  that  spedfied. 
Beak  V.  Nind,  4  B.  &  A.  568. 

p.  342. — Upon  a  parol  demise,  rent  to  take  place 
from  the  following  Lady-day,  evidence  of  the  custom 
of  the  country  is  admissible  to  show  that  by  "  Lady- 
day  "  the  parties  meant  ''  Old  Lady-day.''  Doe  dem. 
Hall  V.  Benson,  B.  &  A.  588. 

page  432. 
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page  43^2. — In  consequence  of  the  decision  of  Rawe, 
V.  Young,  referred  to  in  thia  page,  the  following 
statute  has  been  passed : 

1  &  B,  Geo.  4,  c.  78. — ^An  Act  to  regulate  ac- 
ceptance of  Bills  of  Exchange. 

Whereas  accoiding  to  law,  as  hath  been  adjudged, 
where  a  bill  is  accepted  payable  at  a  bankers,  the 
acceptance  thereof  is  not  a  general  but  a  qualified 
acceptance:  And  wherpas  a  practice  hath  very 
generally  prevailed,  arnoi^  merehants  and  traders 
so  to  accept  bills,  and  the  same  have  among  such 
persons  been  very  generally  considered  as  bills  ge- 
nerally accepted,  or  accepted  without  qualification ; 
And  whereas  many  persons  have  been  and  may  be 
much  prejudiced  and  misled  by  such  practice  and 
understanding,  and  persons  accepting  bills  may 
refieve  themselves  firom  all  inconvenience  by  giving 
such  notice  as  hereinafter  mentioned  of  their  iaten- 
tion  to  make  only  a  qualified  aoGeptance  thereof; 
^  Be  it  therefore  enacted  by  the  king!8  most  ex. 
ceUent  majesty,  by  and.  with  thf^  advios  and  conseutt 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  au- 
thority of  the  same,  thai  from  and  after  the  fir^  di^y 
of  August  now  niext  ensnuig,  if  any  person  sbaK 
accept  a  bill  of  exchiange,  payable  at*  the  houde  of  a 
banker,  or  other  place>  without  furthei:  expcessipn  in 
his  acceptance,  ssch  aooeptaince.  shall  be  deemed  aff4 
taken  to  be,  to  all  inteiUg  and  purposeap  a  geneiA 
acceptance  of  such  bill ;  but  if  the  acceptor  shall  in 
his  acceptance  express  tikai  he  accepts  the  b|U.  pay- 
able at  abaaker^a  l><ui^a,  or  o&er  place  onky,  and 
Hol  otherwise  OB  elsevkere,  such  accfip|aiice  ahelL  be 
deeA&ed  and  taken  to  be,  to  allintenis  andj  pinpO^, 
a  qualified  acceptance  of  s^ch  biU,  and?  tk«  acceptor 
shall  not  be  liable  to  pay  the  said  bill,  except  in  de- 
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.'  fault  of  payment,  when  snch  payment  shall  have  been 

:^  first  duly  demanded  at  such  bcmker's  house  or  other 

place". 
X-  II.  And  be  it  further  enacted,  that  from  and  after 

the  said  first  day  of  August  no  acceptance  of  any 
1  inland  biU  of  exchange  shall  be  sufficient  to  charge 

;  any  person,  unless  such  acceptance  be  in  writing  on 

such  bill,  or  if  there  be  more  than  one  part  of  such 
r  bill  on  one  of  the  said  parts. 


THE   END. 


Lake  Htnnrd  &  Soot, 
■evIinoob's-LiD  Fiekif»  Londoii. 


ERRATA. 


Pftge  14,  BOte»  L  93,  i^  '<  Wright,"  refer  to  Rex  v.  Cotton,  S  Cwpb. 
444. 

—  16,  1. 4,  for  '*  impressed,"  read  "  pressed.*' 

—  ib.  L  «4,  for  '•  Uid,"  read  "  tried.*' 

—  869  in  two  place8,/or  **  Chartalary,''  read  "  CbsrtDlary." 

—  201,  margin,  strifce  out "  and  post  Appendix," 

— •    15I9  margin, /or  Goodtitle  dem.  Forties,  read  "  deoi.  Fowlar." 

—  184  to  199  indosiTe,  bead  of  margin,  far  Examination,  read 

"  Cross-examination.'' 

—  SSO,  margin,  N^  4,  read  tbe  authoritiei  referred  to  tbos,  (vix.) 

^'Lion  V.  Lamb,  FellVLaw  of  Mercantile  Oauaateca*  36, 
Appendix.  Sannders  «.  Wakefield,  4  B.  Ic  A%  595;  and 
Jenkins  e.  Reynolds,  as  already  cited." 

—  fS7,  marginal  reference,  ftr  •;  919^"  read  •*  991." 
-«    3r9»  margin, /or ««  6  T.  Rep.  394.'' re«i  «  384." 

—  450^  note, /or  •'fUt.  48  Geo.  3,"  reed  "43  Geo.  3." 
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